Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


t 


3C 


•. 


i 


REPORTS 


or 


CASES 


ARGUED  AND  DETERMINED 


IN  THE  COURTS  OF 


Ccfintiion  tf  Ua0  U  Ux^t^ntv  Cbantteir^ 


WITH 


TABLES  OF  THE  NAMES  OF  THE  CASES  AND  THE  PBINCIPAL 

MATTERS. 


BY  JOHN  BAYLY  MOORE, 

OF  THE  INNER  TBMPLB/C8Q. 


VOL,  VIII. 

CONTAINING  THE  CASES  FROM  EASTER  TERM,  4  GEO.  IV.  1823, 

TO 

HILARY  TERM,  4  &  5  GEO.  IV.  1824,  BOTH  INCLUSIVE. 


LONDON: 

S.  SWEET,  CHANCERY  LANE;  R.  MILLfKBN,  GRAFTON  STREET,  DUBLIN; 

mate  19oo1i0f  llm  Sttli  IhtUta  tnr». 
1826. 


i.'BRARY  OF  THE 
intUD  STANFORD,  JR.,  U/HVERSITY 
LAIV  D.ZP.r.ETy.CNT. 

JUL  15  m\ 


JUDGES 

OP  TRB 

COURT  OF  COMMON  PLEAS, 

DURING  THE  PERIOD  COMPRISED  IK  THIS  YOLTTHE. 

The  Right  Hon.  Sir  Robert  Dallas,  Knt.  Lord  Chief  Jus- 
tice, who  resigned  in  Micbae)rt)asyi(bution,  1823,  and 
was  succeeded  by 

The  Right  Hon.  Baron  Gifford,  Lord  Chief  Justice. 

The  Hon.  Sir  James  Allan  Park,  Kut. 

The  Hon.  Sir  James  Burrough,  Knt. 

The  Hon.  Sir  John  Richardson,  Knt. 


TABLE 


OF  THB 


CASES  REPORTED 


IN  THE  EIGHTH  VOLUME. 


The  Caset  which  are  printed  ia  ItaHcM  were  cited  from  MS»  notes. 


A.  ^^g^ 

Alder,  Toachee;  Lennard, 
tenant;  Connop,  demand* 
ant         -      .  -        -        -  874 
Aldersey,     tenant;    Ward, 
demandant;  Wilson,  tou- 
cnee        *         *         *  *       *•     5 1. 
Aldritt  r.  Kittridge    -        -  372 
Alexander  9.  Dixon    -        -  387 
Anscombe,  Tbomais  v.  -  843 

Arnold,  Lathbury  r.    -        -    78 
Atterburr  r.  Fairmanner    -    38 


Page 
.  .  48 
.  .  261 
.  .  168 
-  .  861 
814,  382 
.    -    87 


Aqsten,  Harding  9. 

B. 


-  583 


.  108 


Bach,  Hayman  9. 
Bad  land.  Lackland  d.  Dow- 
ling  9.    -     -----    79 

Bampfylde, vouchee;  Chambers, 
plaintiff  -        -        -  586 

Barford  9.  Stuckey  -  -  88 
Bass  9.  Maitland  -  -  44 
Beaumont,  Tburtell  9.  -  -  618 
Bell,  Edwards  t;.  .  -  -  -  467 
'  Bengough,  Frost  9.  -  -  -  180 
Berry  9.  Fernandes  -  -  338 
Blackboum,  plaintiff;  Brown, 

deforciant 889 

Blakef    tenant;    Chambers, 
plaintiff;  Bampfylde,  vou- , 
chee  -...--.  586 
JBIicke,  9.  Dymoke    -    -    -  427 
BIytb,  Mackintosh  r.      .    -  81 1 


Bodding^ouy  Tooth  9. 
Braham^  Brix  9*  «  - 
Bristow,  Constable  9. 
Brix  V.  Braham 
Brooke,  til  re.  -  - 
Brooks  9.  Weston  .  «  - 
Brown*  deforciant;  Black- 
bourn,  plaintiff  .  -  -  889 
Brown,  in  re.  -  -  -  -  157 
Brown,  Richardson  9,  •  -  338 
Buckingham  (Duke)  Prior  9.  584 
Bulkeley,  Butler  9.  -  -  -  104 
Burton,  Clifford  9.  -  -  -  16 
Butler  9.  Bulkeley  -  -  -  104 
9.  Stoveld       -    -  -418 

C. 

Calvert,  Other  9.  -  -  .  839 
Campbell  9.  Jameson  (tit  error)2S  1 
Cannan  9.  Meaburn  -  187,  633 
Capon,Dillamore  9.     -  489,468 

9»Dillamore    -    -    -  516 

Castou,  Cobbold  9.    -    -    -  456 
Chambers,  plaintiff;  Blake, 
tenant;  Bampfylde,  vou- 
chee ------.-  586 

Ongley  9.      -    -  665 

Champneys,  {Bart\  Coven- 

try9.       309 

Gorton  9.   -    -   308 

Groom  v.     -    "  320 

Christie  r.  Walker    -     -     -    33 


TABLE  OF  THE  CASES  REPORTED, 


Page 
Clarke,  tit  re.       -    -    -214,332 

'  Robertiion  r.  -  -  622 
Cleesby  v.  Peese  -  -  .  624 
Clifford  V.  Barton  ...  16 
Cobbold  r.  Caston  *  -  .  456 
Cockey,  deforciant;    Hext, 

plaintiff  --....15 
Coehn  r.  Waterhoase  -  -  365 
Coles  r.  Gunn  ....  526 
Connop,  demandant;    Len- 

nard,  tenant;  Alder,  vou« 

cbee  ---....  274 
Constable  r.  Bristow  -  -  162 
Cooke,  Simson  v.  ...  588 
Cooper  V.  Macbin  -  •  .  636 
Copland  r.  Powell    -    -    -  400 

Coventryr.Cbampneys^far^  302 
Crane,  Smith  r.  «  -  .  .  8 
Crofts  V.  Pick  -  -  -  ,  384 
Crook  V.  M'Tavish  -  -  26S,  266 
Croome,  Mavor  t?.  -  -  -171 
Curtis,  Upton «?.  -     -    -    -    62 

'      D. 

Dillamore,  Capon  9. 
f7.  Capon 


Page 

-  32 

-  10 

-  424 
-332 

-  80 


-  -    -516 
-  429,  462 


Dixon,  Alexander  r.  -    -    -  387 

Dobbs,  Snape  r,  -    -    -    -    23 

Duddington  r.  Hudson 

163,  510,  610 

Doe  d.  Thanet  (Earl)  v.  Gar- 
tham       ---.-.  368 

Dowlingcf.  Lackland  v.  Bad- 
land  -•.....    79 

Duusford  e.  Gouldsmith     -  145 
Dymoke,  Blicke  i?.    -    -    .  427 

E. 
Edwards  r.  Bell  ....  467 
Eggington,  vouchee;  Mere- 
dith, tenant;  Palmer,  de* 
.    niandant      -    .    -    .    .  339 
Elliott  (Lord)  vouchee       -  520 
Ellis,  Swannell  r.      .    -    .  340 
Evans,  Taylor  r.  -    -    .    .  398 
Eve,  Glasier  r.      -    -    .    .    45 

F. 

CWrbank,  tenant  ^Willisford, 
demandant;  Gill, Touchee  324 


Fairmanner,  Atterbury  1?. 
Faantleroy,  Robertson  r.  - 
Fermor,  Hopcraft  9.  -  -  - 
Fernandes,  Berry  9.  -  .  . 
Findon  9.  Horton  ... 
Flannagan,  Watkins  r.  (tn 
error)  ---... 
Freeman  9.  Weston  .  .  - 
French,  Stockham  9.  -  - 
Frost  9.  Bengough    -    -    - 

G. 

Gadderer,  Young  9.  -  -  . 
Gartbam,  Doe  d.  Tbanet 
(Earl)v.  '.-..- 
Gibson,  Pyburn  9.  -  «  • 
Gill,  vouchee;  Fairbank, 
tenant;  Willisford,  de- 
mandant -  .-  -..  -  - 
Glasier  9.  Eve  .... 
Gouldsmith,  Dunsford  9.  - 
Goodman,  Scholey  9.  -  - 
Groold,  Williamson  v,  109, 
Gorton  9.  Cbampneys,  Sari* 
Green  9.  Speakman  «  « 
Gregory  9.  Hnrriil  -  -  . 
Groom  v.  Champneys  «  . 
Gunn,  Coles  9.     «    - 

H. 

Hall,  Nunney  r.  -    -    •    .  42^ 

Savage  9.    -    -    •    -  525 

Hammond,  Stubbing  9.  -  .  689 
Harding  9.  Austen  -  .  .  523 
Harris,  Heath  9.  -  -  «  .  528 
Harrison,  deforciant ;  Wool- 
ley,  plaintiff  -  -  -  -  449 
Hartley  v.  Stead  .  .  -  .  466 
Hay  man  9.  Bach  -  -  -  -102 
Heath  9.  Harris  -  .  .  -  528 
Hext,  plaintiff;  Cockey,  de- 
forciant -  .  -  .  -  .  15 
Hilliard  9.  Smith  -  -  .  .  586 
Hodgson,  Holmes  9.  -    -    •  379 

Lambert  9.     -    .  326 

Holmes  9.  Hodgson  -    «-    -  379 

9.  Murcott   -    -r    -  529 

Hoare,  Sells  9.      ....  451 


480 

81 

381 

180 


437 

368 
450 


324 

46 

145 

350 

324 

802 

339 

180 

320 

;i2Q 


TABLE  OF  THE  CASES  REPORTED. 


Page 
Hou8toan,Sall6oii(£acf^)9.  646 
Hopcraft  9.  Fermor  -  •  -  424 
HortoD»  Findoo  r*  -  «  -  80 
Hadson,  Doddington  v. 

163,510^610 

7 — ,  V.  JMaijoribaoks    •  440 

Hurrill  Gregory  r.  -    -    -  189 

Isaacson,  in  re*    ->    •    -214,  322 

J. 

James,  Miller  v.   -     -    .    •  908 

Sheriff  t?.  ....  334 

Whitfield  9.   -    -    «    40 


Jameson,  Campbell  «?.(i»  errory 

381 
Jones  r.  Jones     .    .    .    -  146 

Reilly  r.     .    -    -    .  ^44 

Justice,  Luden  v.      •    -    .  346 

,  Kemp  V.  Powell  -    -    .    .  273 
Kioderley,  plaintiff;  Robin- 
son, deforciant ....  334 
Kittridge,  Aldritt  ».  -    -    -  372 
Kynaston  v.  Liddell  -    -    •  228 

JL 

Lackland    d.    Dowling     9. 

Badland  -«....  79 
Laidler,  Weatherpen  t?.  -  -  37 
Lambert  v.  Hodgson  -  .  .  326 
Lancbester  !?•  Tricker  -  -  20 
Lathbury  v.  Arnold  •  -  .  72 
Lawton,  Stewart  9.  -  .  -414 
LecAie^  Meabum  v.  -  -  627 
Lemcke  v.  Vaugban  -  ^  «  646 
Lennard,  tenant;  Alder, 
vouchee ;  Connop,  de^ 
mandant,  -  •  .  .  »  274 
Ljddard,  Stead  r.  .  .  ^  2 
liddell,  Kynaston  9.  -  -  223 
Loisada  9.  Moryosepb  -  -  86^ 
JLonsdale  v.  Lumley*  -  -  561 
Lowe  9.  Lowe  -  -  •  -  .  220 
Luden  9.  Justice  -  .  .  .  345 
Lumley,  Lonsdale  v.      ^    -  561 


Page 
M. 

Mackintosh  9.  BIyth  -  -  211 
McGregor,  Skeen  9.  -  -  -  107 
Machin,  Cooper  9.  -  «  «  536 
M*Tavisb,  Crook  9.  -  -  265,  6 
Maitland,  Bass  9.  ...  44 
Marjoribanks,  Hudson  9.  -  440 
Marsh,  Pace  9.  •  -  -  -  59 
Mashiter,  Thompson  9.  -  «  254 
Mavor  9.  Croome  -  -  -,  171 
May  9.  Pige  (tw  error)  -  -'  297 
Mayer  9.  Nias  -----  275 
Meaburn,  Cannan  9.    -  127, 633 

V,  Leckie  -    -    -  627 

Memoranda.    «    -      1,331,448 
Meeke,  Tipton  9.  -    -    -    -  579 

Meredith,    tenant;    Palmer, 
demandant;     Eggington, 
Toucbee  ------  339 

Miller  9.  James    -    -    -    -  208 

Moryoseph,  Loisada  9.  -  -  366 
Moss,  Neave  9.  -  -  *  -  389 
Murcott,  Holmes  9.  -    -    -  529 

N. 

Nasb,   deforciant;  Riddell, 

plaintiff  9.  -    -  -    •    -  632 

Neave  9.  Moss     -  .    .    *  339 

Nias,  Mayer  9.     -  -    -    .  275 

Nunney  v.  Hall    -  -    .    -  423 

O. 

Oliver,  Worley  9.      -  -  -  238 

Ongley  9.  Chambers  -  -  -  665 

Other  9.  Calvert  -    -  -  -  239 

P. 
Pftce  9.  Marah      *    ...    59 
Palmer,  demandant;  Mere- 
dith, tenant;   Eggington, 
vouchee-    -    -    -    -    •  339 
Peesej  Cteesby  v.       -    -    -  5£4 
"Pick,  Crofts  9.     -    -    -    -  384 
Pige,  May  9.  (in  error)      -  297 
Powell,  Copland  9.   -     -    -  400 

Kemp  9.  -    -    -     -  278 

Pring,  deforciant  -  -  -  163 
Prior  9.  Buckingham  (Dtt/te)  584 


TABLE  OF  THE  CASES  REPORTED. 


Page 
Promotions-  -  -  1,331,448 
Pyeburn  v  Gibson    .    .    -    450 

R. 

Redfern  v.  Smith      ...  443 
Reilly  r.  Jones    -    •    -    «  244 
Rex  V.  Wilts  (Sheriff  -    -  518 
Richardson  v.  Brown     -    «  338 
Riddell,  plaintiff;  Nash,  de- 
forciant      ......  632 

Robertson  r.  Clarke  ...    -  622 

r.  Fauntleroy     -    10 

Robinson,  deforciant;  *Kin- 
derley,  plaintiff     •     «    .  334 

Waki'mant?.  -    -    63 

Rochfort,  ex />arle  -  .  -  157 
Rose  r.  Wilson  -  .  .  .  362 
Ryland,  Worley «?.---  258 


T. 


Page 


S. 

Saltonn    (Lady)  r. 

toun «    «    -    -    « 
Savao^e  r.  Hall      -    « 
Scholey  v.  Goodman 
Sells  V.  Hoare      -    - 
Sheriff  f.  James  -    * 
Sherwin  v.  Smith 
Simson  v.  Cooke  -^    • 
Skeen  d.  M*Gregor  - 
Sladc,  Speach  2^.  -    - 
Smith  V.  Crane    .    - 
— - —  Hilliard  r. 

Redfern  v. 

Sherwin  r. 

Snape  v.  Dobbs   «    - 
Speach  v.  Slade   -    - 
Speakman,  Green  9« 
Spooner  v,  Whiston  - 
Stead  F.  Liddard  «    - 

Hartley  r.  -    - 

Stewart  r.  Lawton    - 
Stockham  r*  French 
Stoveld,  Butler  r. 
Stubbing «?.  Hammond 
Stuckey,  Barford  r.  - 
Sutton  t?.  Waite    -     - 
Swannell  v.  Ellis 


Hous- 

-  ' .  646 
.    .  526 

-  .  350 

-  -  451 
.  .^34 
.  .'30 
.  -  588 

-  -  107 

-  -  461 
.  .  8 
.  -  586 

-  -  443 

-  -    30 

-  -    23 

-  -  461 
.  -  339 

-  .  580 
.  .      2 

-  466 

-  414 

-  381 

-  412 

-  689 
.  88 
.  27 
.  340 


368 

-  -  243 

-  -  254 

-  .  612 

-  -  679 
.  .    42 

-  .    20 

.  -    62 

-  -  646 


Taylor  v.  Evans  -    -    -    -  .898 

Thanet  (Earl),  Doe  <I.c^Gar- 
tham  ------- 

Thomas  r.  Anscombe  -  - 
Thompson  v.  Mashiter  -  - 
Thurtell  9.  Beaum<mt  -  « 
Tipton  9.  Meeke  «  -  -  « 
Tooth  9.  Bodding^on  «  « 
Tricker,  Lanchester  9.    -    - 

U. 

Upton  9.  Curtis   -    * 

V. 

Vaughan,  Lemcke  9. 

W. 

Waite,  SuUon  9.  -    -    -    -    27 

Wakeman  9.  Robinson   «    -    63 
Walker,  Christie  9.   -    -    -    33 
Ward,  demandant;    Alder- 
sey,  tenant;  Wilson,  vou- 
chee -------51 

Waterhouse,  Coehn  9.    -    -  365 
Watkins  9.  Flannagan   (tit 
error)   -    -    -    -     -    -  480 

Watson's  Bail     -    -    -    -  208 

Weatherpen  9.  Laidler  -    -  '  37 

Wells's  Bail 378 

Weston,  Freeman  9.  -    -    -    81 

Brooks  9.     -     -    -    87 

Whitfield  9*  James    -    -    -    40 
Whiston,  Spooner  r.      -    -  580 
Williamson  9.  Goold       109, 324 
Willisfordy  demandant;  Fair- 
bank,  tenant;  Gill,  vou- 
chee -    - 32* 

Wilson,  Rose  9.  -    -    -    -  362 

vouchee;  Aldersey, 

tenant ;  Ward,  demandant  51 
Wilts,  (Sher^)  Rex  9.  -  -  618 
Woolley,  plaintiff;  Harrison, 

deforciant  -----  449 
Worley  9.  Oliver  .  -  -  -  238 
9.  Ryland     -    -    -  238 

Y. 

Young  9.  Gadderer  -    -    -  437 


CASES 


ARGUED  AMD  DETERMINED 


in   TBS 


Coum  of  Common  jjaieas 


AND 


6jrcl)equer  C|)am!ier, 


IN  EASTER  TERM, 


IN  THE  FOURTH  YEAR  OF  THE  REION  OF  GEORGE  IV. 


MEMORANDA. 
IN  the  course  of  tbe  last  vacation,  John  Hullock,  Esq. 

-  • 

SeijeaDt  at  Law,  was  appointed  one  of  the  Barons  of  His 
Majesty's  Court  of  Exchequer,  which  office  was  void  by 
the  resignation  of  Mr.  Baron  Wood;  and  he  took  his  seat 
in  that  Court  on  the  first  day  of  this  Term. 

Tbe  continued  indisposition  of  Mr.  Justice  Richardson 
prevented  his  attendance  in  Court  during  the  whole  of 
this  Term. 

VOL.  VIII.  B 


CASES  IN  EASTER  TERM, 


IJr"nS.  Stead  v.  Liddard. 

Where  the  J.  his  was  an  actioii  of  assumpsit^  brought  against  the 
in"advBDce  '°o  defendant,  on  a  guarantie,  to  be  responsible  and  account- 
ihe  defendant's  ^}j\q  jq  i\^q  plaintiff  for  the  proceeds  of  a  cargo  offish  and 

sonj  for  the  cost      .,-.,.,,  -       %\       %      t   ^      t       *  ■ 

of  part   of   a  Oil,  wbich  might  be  received  by  the  defendant's  SOU,  J9er  the 

^?\^L^iattcf  •^'^'P  ^^^^*  '^^  declaration  contained  several  special 
was  partly  in-  counts  on  the  guarautie,  and  the  common  money  counts. 
r£'.S  Plea-JVb«  assumpsU. 

that  he  had  At  the  trial  before  Lord  Chief  Justice  Dallas^  at  Guild' 

and  requesting  Ao//,  at  the  Sittings  after  the  last  Term,  it  appeared,  that  in 
him  to  accept  j^i^  jgjg  j^g  plaintiff  arrived  at  Drontheim,  with  part 

the  hills,  to  be  ^'  /»   •  i  i      ■  t 

appropriated  of  a  cargo  of  stock-fish  on  board  the  Fancy*  That  the 
mcnt'^to  7hc^"  defendant's  son,  Lewis  Agasnz  Liddardj  was  a  resident 
plaintiff:  and  there.  That  through  his  assistance  the  cargo  was  completed, 
son  tvas  on  the  '''7  ^^^  purchase  of  other  stock-fish,  and  200  barrels  of  oil, 
other  hand,  to  ^ich  were  paid  for  by  the  plaintiff,  partly  by  bills  drawn 
tiff  the  pro-  by  him  upon,  and  accepted  by,  the  defendant's  son,  and 
*^***'  **to  ^roeet  P^^'^^'y  ^V  ^^^^^  drawn  by  the  plaintiff  upon  a  house  in 
the  payment  of  London^  payable  to  the  order  of  the  defendant's  son. 
IncesTand'the  During  the  time  the  plaintiff  was  at  Drontheimy  the  defend- 
soii  agreed  to  ant's  SOU  requested  that  he  might  be  allowed  to  have  a 
of  that  letter,  share  in  the  adventure,  which  was  acceded  to  by  the  plain- 
by  a  memoran^  ijff  ^p  condition  of  his  advancing:  one- third  of  the  cost  of 

dam,  written  ■       ■        .      •  •  i  ^ 

and  signed  by  shipment,  and  other  incidental  expenses.    On  the  plain- 

xh^lulllT^  **^®  ^^^^^^  ^^  ^^^^^^^* »»  ^^-  1819,  he  ascertained  that 
defendant         four  of  the  bills  drawn  by  him  on  the  London  house,  and 

afterwards,  by  a 

gaarantie  written  by  him  at  the  back  of  the  same  letter,  agreed  to  pay  to  the  plaintiff,  or  his  bankers, 
all  sums  which  might  come  to  his  hands,  agreeably  to  the  terms  of  snch  letter,  and  be  respon- 
sible to  the  plaintiff  for  the  proceeds  that  might  be  procured  by  his  son  for  the  cargo: — Held,  in 
an  action  of  astumpttt  on  the  guarantie,  Jint,  that  one  agreement  stamp  was  sufficient  under 
the  statute  55  Ceo.  3,  c  184,  as  the  whole  of  the  instrument  containing  ihe  gnarantie  must  be 
taken  together,  and  as  forming  part  of  one  transaction;  and,  secondly,  that  as  the  gnarantie 
referred  to  and  adopted  the  terms  of  the  plaintiff's  original  letter  to  the  defendant's  son,  and 
which  wai%9pproved  of  by  him,  there  was  asufficient  memorandum  of  the  consideration  with- 
in the  statoto  of  fraads. 


20001, 
Which  yoa  wfll  be  pleased  to  accept;  and  I  pledge  my- 
self  the  same  shall  h^  approprilEited  to  the  repayment  to 
me  of  the  above;  and  you,  on  the  other  hand,  are  to  remit 
your  father  or  me  the  proceeds  of  the  above  goods,  and 
the  balance  due  hy  Jensons  onr  the  bills  given  them  at 
DranikeifMj  to  meet  tbe  payment  of  your  acceptances  as 
above,  to  be  put  into  the  hands  of  my  bankers,  Sir  P. 
Pole  and  Co.  for  the  purposes  mentioned.  The  profit 
or  loss  on  the  cargo  of  fish  per  Fancy ^  and  the  200  bar- 
rels of  oilj  being,  on  account  of  yourself,  one-third,  and 
«f  mBf  tw^-thirds.  ^  I  am,  &c. 

*•  D  SteadJ' 

B  t 
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left  in  the  hands  of  the  defendant's  son,  to  be  indorsed  by  ^  ISiS^ 
him,  in  payment  of  part  of  the  cargo,  bad  been  transferred 
by  him,  by  way  of  loan,  to  Messrs.  Jensons  and  Co.  of 
Drontheim^  and  that  the  oil  had  been  shipped  by  him  in 
bis  own  name,  and  as  on  his  own  account,  without  the  con- 
eurrence  of  the  plaintiflf,  to  two  mercantile  houses  at  ^m- 
sterdam  and  Altona.  No  part  of  his  proportion  of  the 
sum  engaged  in  the  adventure  having  been  paid,  the 
following  correspondence  took  place  between  the  parties, 
and  was  tendered  in  evidence,  to  prove  the  guarantie,  on 
which  the  present  action  was  founded.  The  first  letter, 
which  was  written  by  the  plaintiff,  addressed  to  the  de- 
fendant's son,  was  as  follows : 

''  15,  Bush  Lane,  29M  Dec.  1819. 
**  Dear  Sir, — ^Having  paid  the  chief  part,  and  come 
under  acceptances  for  the  remainder  of  the  cost  of  the 
cargo  of  fish  per  the  Fancy^  and  200  barrels  of  oil  to  Atn^ 
sierdam  and  Altana^  with  the  freight  and  premium  of  in- 
surance per  Fancy,  also  paid  by  me,  I  have  drawn  upon 

you  of  this  date : 

<*  At  tivo  months  date,  for   -  -     1600/. 
^*  At  four  months  date,  for  -  -     1000/. 
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1823  ^           At  the  foot  of  the  above  letter,  the  defendant's  son 
wrote  as  under: 

^  Above  is  a  copy  of  a  letter  handed  tome  this  day,  by 

Mr.  Steady  and  I  agree  to  its  contents,  errors  excepted, 

having  accepted  the  bills  in  question,  to  be  handed  to 

Sir  P.  Pole  and  Co. 

**  Lewis  ^gassiz  Liddard. 

«"  Bermondsey,  29ih  Dec.  1819." 

The  above  was  then  left  with  the  defendant,  to  be 
handed  over  by  him,  with  his  guarantie,  for  the  payment 
of  the  above  acceptances  to  the  plaintiff;  and  the  follow- 
ing memorandum  or  guarantie  was  written  by  the  former 
on  the  back  of  the  letter,  and  transmitted  to  the  plaintiff 
accordingly* 

* 

«  Mr.  D.  Stead,  "  26th  Feb.  1820. 

'   "**  Sir, I  hereby  agree  to  pay,  or  to  hand  over  to  you, 

or  to  -Sir  P.  Pole  and  Co.,  immediately  on  the  re- 
ceipt thereof,  all  such  sums  of  money  and  bills  of  ex- 
change, as  may  come  to  my  hands  from,  or  may  be  re- 
mitted to  me  by,  my  son,  Lewis  Agassiz  Liddard,  agree- 
ably to  the  foregoing  copy  of  a  letter  and  agreement  or 
undertaking ;  such  bills  or  monies  to  be  appropriated  to 
the  payment  of  the  acceptances  mentioned  in  the  said 
copy  letter.  And  in  consideration  of  your  having  paid 
for  the  whole  cost  of  fish  and  oil,  as  therein  stated,  and 
having  given  to  the  said  L.  A*  Liddard  an  interest  in 
such  shipment  to  the  extent  of  one-third,  I  hereby  en- 
gage to  be  responsible  and  accountable  to  you  for  the 
proceeds  that  may  be  procured  by  him  for  the  same, 
and  for  the  due  application  and  remittance  by  the  said 
L.  A.  Liddardt  in  conformity  with  said  copy  letter,  of  all 
monies  and  bills  which  he  may  receive,  or  that  may  be 
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paid  to  his  order,  on  account  of  the  said  fish  and  oil,  and       .^^^ 
the  balance  of  bills  given  to  Jensens.         - 

^  I  am.  Sir,  yours,  &c. 

"  Wm.  Liddard.*' 

In  consequence  of  these  arrangements,  the  defendant's 
son  was  permitted  to  continue  in  the  superintendance  of 
the  sales  of  the  cargo,  and  having  received  all  the  pro- 
ceeds without  accounting  at  all  to  the  plaintiff,  the  pre- 
sent action  was  brought  against  his  father,  on  his  g^ar* 
antie:  and  when  the  letter  on  which  it  was  written  (being 
one  sheet  of  paper  only),  was  produced  in  evidence,  it  was 
impressed  with  one  agreement  stamp  of  1/.  15«.whenit 
was  objected,  that  two  were  necessary,  as  the  defendant's 
guarantie  was  not  connected  with  the  original  agreement 
between  his  son  and  the  plaintiff.  His  Lordship,  how- 
ever, overruled  the  objection,  and  the  jury  accordingly 
found  a  verdict  for  the  plaintiff:  but  the  point  was  re- 
served for  the  consideration  of  the  Court. 

Mr.  Serjeant  Z^ens  now  applied  for  a  rule  ntW ,  that  this 
verdict  might  be  set  aside,  and  a  nonsuit  entered ;  and 
submitted,  in  the Jirst  place,  that  the  action  could  not  be 
maintained,  as  the  guarantie  of  the  defendant,. on  which  it 
was  founded,  was  inadmissiblein  evidence,for  wantof  a  pro- 
per stamp ;  and,  secondfy^  that  even  if  it  were,  there  was  no 
sufficient  consideration  on  the  face  of  it,  to  entitle  the  plain- 
tiff to  recover.    Ftrst^The  defendant  was  no  party  to  the 
agreement  between  the  plaintiff  and  his  son,  as  to  what 
manner  the  proceeds  of  the  cargo  should  be  debited  and 
appropriated,  and  although  it  may  be  said  that  the  guar- 
antie refers  in  terms  to  the  plaintiff's  original  letter,  yet, 
they  must  be  considered  as  two  distinct  and  separate  agree- 
ments; for,  although  they  were  written  on  the  same  sheet 
of  paper,  they  were  between  different  parties,  and  conse-* 
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if^  quently  required  sejparate  stamps.  Although  by  the  sta- 
tute, 55  Geo.  3,  c.  184,  Sched.  Part  l,tit.  Agreement  (ii), 
it  was  proTidedy  that  the  stamping  of  one  of  several  let- 
ters should  be  sufficient;  yet  here,  the  letter  from  the 
plaintiff  to  the  defendant's  son,  could  not  affect  the  de- 
fendant, as  the  statute  applies  only  to  letters  or  agree- 
ments between  the  same  parties.  The  two  transactions, 
therefore,  were  perfectly  distinct;  and  as  the  original  let- 
ter only  was  stamped,  the  guarantie  cannot  be  rendered 
available,  as  against  the  defendant,  unless  it  had  a  stamp 
of  a  similar  description.— JS^eomct/y,  There  is  no  sufficient 
consideration  to  support  the  defendant's  undertaking;  as 
the  guarantie,  not  only  refers  to  a  consideration  as  between 
the  plaintiff  and  his  son,  but  to  a  past  or  executed  consi- 
deration affecting  the  two  former  alone,  viz.  in  consider- 
ation of  the  plaintiff's  having  paid  the  whole  cost  of  the 
fish  and  oil ;  and  which,  without  the  addition  or  proof  of 
a  previous  request,  amounted  to  no  consideration  what- 
ever; and  the  cases  of  Wainv.  Wariters{b);  Saunders  v. 
Wakefield  (c) ;  and  Jenkins  v.  Beynolds  (d) ;  are  decisive 
to  shew,  that,  in  order  to  render  a  defendant  liable,  on  a 
guarantie,  within  the  statute  of  frauds,  the  consideration  or 
promise  for  the  undertaking,  must  appear  on  the  fore  of 
the  instrument. 

Lord  Chief  Justice  Dallas. ^I  am  of  opinion,  that  there 

is  no  gfround  whatever  for  either  of  these  objections,  and 
more  particularly  so,  as  to  the  first.  The  guarantie  given 
by  the  defendant  referred  to  the  original  letter,  written  by 
the  plaintiff  to  his  son,  and  recognized  and  adopted  the 

(a)  By  which  it  is  provided,  that  where  divers  letters  shall  be  offered 
in  evidence,  to  prove  any  agpreement  between  the  parties  who  BhaH 
have  written  such  letters,  it  shall  be  sufficient  if  any  one  of  such  let* 
ters  shall  be  stamped  with  a  duty  of  1/.  Iht.,  although  the  same  shall 
in  the  whole  contain  twice  the  number  of  1080  words  or  upwards. 

{b)  5  East,  10. (c)  4  Bam.  &  Aid.  595. (d)  Anie,  Vol.  VI.  p.  86. 

S.  C.  3  Brod.  &  Bing.  14. 
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tenm  as  Iherein  stated ;  and  it  must  be  considered  lis  ^  >825» 
iiaring*  sach  retrospective  operation,  as  the  defendant, 
tbereby,  engaged  to  pay,  or  band  over  to  tbe  plaintiff, 
or  his  bankers,  all  sucb  money  as  migbt  come  to  bis 
hands,  or  be  remitted  to  him  by  his  son,  agreeably  to 
the  plaintiff's  former  letter.  The  whole,  therefore,  forms 
but  one  transaction ;  and  more  particularly  so,  as  it  was 

written  on  one  and  the  same  bheet  of  paper. I  also  think, 

that  there  is  a  sufficient  memorandum  of  the  considera- 
tion to  bring  this  case  within  the  statute  of  frauds ;  as, 
taking  all  the  transaction  together,  it  furnishes  evidence 
of  a  request,  which,  by  the  terms  of  the  commencement  of 
the  ^narantie,cannotbesaid  to  apply  to  a  past  or  executed 
consideration,  as  the  defendant  undertook  to  pay  the 
plaintiff  all  sums  which  might  come  to  him  from  lys  son, 
on  account  of  the  cargo  in  question. 

Mr.  Justice  Park. — ^This  instrument  cannot  be  consi- 
dered as  a  mere  insulated  paper:  and  the  statute  55  Geo. 
3,  c.  184,  expressly  provides,  that  where  divers  letters  shall 
be  offered  in  evidence  to  prove  any  agreement  between 
the  parties,  one  stamp  shall  be  sufficient.  There  is,  there- 
fore, no  pretence  to  say,  that  another  stamp  was  requisite ; 
and,  on  looking  at  the  whole  of  the  transaction,  I  am  of 
opinion,  that  there  is  a  sufficient  consideration  expressed 
on  the  face  of  the  guarantie  to  entitle  the  plaintiff  to  reco- 
ver, and  we  are  not  bound  to  confine  ourselves  to  one 
letter  alone:  it  therefore  appears  to  me,  that  this  verdict 
OHght  not  to  be  disturbed. 

Mr.  Justice  Borrough. ^The  Legislature  clearly  in- 
tended, that  where  an  agreement  is  contained  in  a  series  of 
letters,  it  is  sufficient  to  have  an  agreement  stamp  affixed  to 
any  one  of  them ;  if  not,  it  would  be  requisite  to  stamp  every 
letter^  although  the  correspondence  might  be  most  volu- 
minous.    Besides,  it  is  not  confined  to  letters  written  by 
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the  '«a9?ie  parties,  and  here  the  whole  of  ^he  subject  maUer 
is  contained  on  one  sheet  of  paper.  In  point  of  law,  there- 
fore,  it  must  be  considered  as  one  agreesient,  and  tending^ 
to  bind  the  defendant,  and  more  particularly  so,  as  he  re^ 
ferred  to  the  terms  of  the  plaintiff's  original  communica- 
tion to  his  son  ;  and  it  must  be  taken  that  he  entered  inta 
the  guarantie  at  the  request  of  the  latter.  At  all  events, 
it  furnishes  evidence  of  such  a  request*  I  therefore  con- 
cur with  the  Court,  in  thinking  that  there  is  no  ground 
for  this  application. 

Rule  reiii8ed'(a). 


(a)  See  ButU  v.  Swan,  ante.  Vol.  IV.  p.  484 ;  Firbank  v.  Bell,  l 

Bam.  &  Aid.  36. 


Ipriimk  Smith  t;.  Crane  and  another,  Bail  of  Davis. 

Wheretwowrits  jjR'R.  Serjt.  Toddy  applied  on  behalf  of  the  defendants, 
hid*been'^«wd  ^^^^  ^^®  "WTxtB  of  scire  focioSi  wbich  had  been  issued 
oat  against  the  against  them  by  the  plaintiff,  on  their  recognizance,  and 
a^recogn^nce  the  judgment  and  executiou  which  had  been  issued  and 
of  bail,  and  to  levied  thercon,  might  be  set  aside,  for  irresfularity,  with 

which  twotitAtd  x»^         iji.  •  i^i.i.« 

were  return-     costs. He  foundcd    his  motion  on  an  affidavit  which 

cd,  on  which    gt^igj  |j,at  two  writs  of  scire  facias  had  been  issued 

judgment  was  '  *^ 

signed  and  ex-  against  them,  to  which  two  mhih  had  been  returned. 
thrCourt"re.^'  That  the  defendants  were  both  actually  resident  in  Middle^ 
fused  to  set  ^e'^,and  had  received  no  notice  or  summons  of  the  writs  of 
judgment  and  ^cire  JoaAos  having  been  issued.....Jle  relied  on  the  case 
execution,  on    of  Lowev.  RolAfis  (fl),  where  the  Court  set  aside  a  iuds:- 

the  ground  that  .  .  J      s 

the  bail  had  no  mcut  obtained  by  the  plaintiff  on  a  scire  facias  for  irre- 

writr  of  ^*dre  S^'^^^X  *  ^^^  defendant  having  had  no  personal  notice 
/actoi  haying  is.  of  the  writ  of  sdrefacias  having  issued  :  and  Lord  Chief 

sued,   although 

they  lived  in  the  county  of  Middlesex  i  as,  by  their  entering  into  a  recognisance ,  they 
made  themselves  personally  liable ;  and  as  it  was  their  duty  to  watch  the  proceedings  in  the 
Sheriff's  office. 


(a)  Ante,  Vol.  III.  p.  757 ;  Sk  C.  1  Brod.  &  Bing.  381. 
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JoBtice  Dallas^  in  deliveriDg  the  judgment  of  the  Court  , 
there,  said:  (b)  ^'We  think,  that  where  the  defendant 
resides  within  the  bailiwick  of  the  Sheriff  to  whom  the 
writ  is  directed,  he  ought  to  have  notice  by  summons 
from  the  Sheriff;  and  that  in  such  case,  a  return  of  nt- 
hUf  stating  that  he  has  nothing  in  his  bailiwick  where- 
by he  can  be  summoned,  cannot  be  supported."     Al- 
though, there,  the   motion  was  to  set  aside  a  judgment 
obtained  under  a  9cire  facias,  founded  on  a  {previous 
judgment,  the  same  rule  is  applicable  in  relief  of  bail, 
where  the  defendant  resides  within  the  bailiwick  of  the 
Sheriff,  to  whom  the  writs  of  scire  facias  are  directed. 
He  also  referred  to  JOfavis  ▼•  Norton  (c),  to  shew,  that 
where  an  execution  has  been  irregularly  sued  out,  on  a 
judgment  revived  by  scireJuciaSf  the  Court  will  set  it  aside, 
on  the  terms  of  the  defendant's  undertaking  to  bring  no 
^action;  and  it  must  be  inferred  from  that  case,  that  a 
return  of  two  nihils  is  not  equivalent  to  notice. 

But  the  Court  held,  that  personal  or  actual  notice  to  the 
bail  was  not  necessary,  and  Mr.  Justice  Burrough  observed, 
that  it  had  been  so  considered  by  the  Court  of  King's  Bench, 
in  Sillitoe  v.  Wallace  and  another,  bail  otCawthome  (d), 
where  it  was  determined,  that  it  was  not  necessary  to  g^ve 
notice  of  scire  facias^  s  to  the  bail;  it  being  their  duty  to 
watch  the  Sheriff's  office  where  they  were  lodged.    In 
Lowe  V.  MobinSf  the  application  was  made  by  the  defend- 
ant himself,  to  set  aside  the  judgment  which  had  been 
irregularly  issued  against  him,  as  the  motion  to  issue  the 
writ  of  scire  facias,  on  v^hieh  it  was  founded,  was  made 
in  vacation.    That  case,  therefore,  is  wholly  inapplicable 
to  proceedings  against  bail  on  their  recognizance.  And  in 
Davis  V.  Norton,  the  scire  J^acias  was  sued  out  unnecessa- 
rily to  revive  a  judgment  on  a  warrant  of  attorney  against 


{b)  3  Moore,  76l. (c)  Ante,  Vol.  VH.  p.  499. (d)  «  Tidd,  7th 

•      edit,  net 
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the  defendanty  and  the  fieri  faeicis  did  not  recite  tbe  scire 
facias.  But  in  a  proceeding'  against  bail,  they  are  not 
entitlied  to  notice  as  in  the  case  of  executors*  as  there  the 
fruits  of  the  levy  are  to  be  derived  from  the  assets  of  the 
testator's  estate ;  whereas*  bail,  by  entering  into  a  recog- 
nizance, make  themselves  personally  liable. 

I'fae  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 

(6)  See  Clarke  v.  Bradshaw,  l  East,  89. 


Fridaj, 

April  iBtii.  Robertson  i\  Fauntlerov. 

Where  an  in-   M.  HIS  was  an  ActioH  of  ossun^psit  foT  moucy  had  and 

entitled  °o  c"-  ''^ceived. The  defendant  pleaded  the  general  issue. 

tain  periona]  At  the  trial  of  the  cause,  biefbre  Lord  Chief  Justice 
her  coming  of  J^oUo^s  9X  i9^e«^mm^er,  atthe  Sittihgs  in  the  lastTerm,  the 
age,  aB  a  resida-  plaintiff  claimed  tb  recover  frbtn  the  defendant,  the  amount 

arj    legatee,       ^ 

joined  her  fa-  of  a  bond  giveu  by  Baroil  Pfiitttzer  to  the  plaintiff  for  se- 
to'ills^re  te^hc  cnringl60/.jahd  also,  for  the  amount  of  a  bill  ofeitchange, 
plaintiff  a  sam  for  116/.  drawu  by  the  plaintiff  upou,  and  accepted  by  the 
the  rentof apan^  Baron_It  was  givcB  in  evideuce,  that  Baron  PfeiUtzer 
mentv  occupied  atid  his  two  dauffhters,  durinir  their  residence  in  this 

by  her  and  her  ® 

father,  and  af-  Country,  had  occupied  furnished  apartments  in  the  plaiU" 

ter  she  became  ^jflp^g  1,^^,^^  ^^  j  ^jj^jj  ||,^  1^^^^  ^|,^,  ^^^^  ^|,g^  minors, 
of  age,  employ-  '  '  ' 

ed  the  defend-  were  residuary  legatees,  under  the  will  of  one  Lucas  Gar- 
administration"'  ^^»  formerly  of  the  island  of  SL  Christopher;  that  the 

de  bonit  nan  of 

the  assets  of  the  testator,  (his  executor  being  dead),  which  the  defendant  accordingly 
didf  and  became  possessed'  of  the  property;  and  she  afterwards  gave  the  plaintiff  an  order 
on  the  defendant  to  pay  the  amount  of  her  father's  bills  due  to  the  former,  which  on  being 
presented  to  the  defendant,  he  acknowledged  that  he  pjssessed  adequate  funds,  and  that  a 
person  would  be  safe  in  advancing  money  on  the  security  of  tbe  bond :  but,  before  the  oriler 
was  executed,  or  the  sum  paid  under  it  by  the  defendant,  the  daughter  countermauded  it:— 
Held,  that,  as  he  bad  consented  to  appropriate  a  sum  sufficient  to  pay  the  plaintiff's  demand, 
he  was  liable  to  an  action  fur  money  had  and  received,  in  which  the  plaintiff  might  not  only 
recover  the  amount  of  the  bond,  but  an  acceptance  given  by  the  father  of  the  infant,  before  she 
became  of  age,  and  which  she  afterwards  requested  the  defendant  to  pay. 
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execdtor  under  tbat  will  possessed  himself  of  the  personal        iSSS. 
estate  of  the  testator  in  this  conntry,  and  aftenvards  died,    robebtson 
That  on  the  eldest  of  the  daUfifhters  attaininsf  21 ,  she  exe-  ^' 

,^,  Fauntlbbot. 

cated  a  power  of  Attorney  to  the  defendant,  by  virtue  of 
which  he  obtained  a  grftnt  to  himself  of  the  administra^ 
tion  de  bonis  turn  of  Garvey,  and  afterwards  applied  to 
the  representatives  of  his  executor  to  transfer  to  him  the 
eflects  of  the  testator,  which  were  left  unadmihistered, 
and  which  he  accordingly  received.  On  the  production 
of  the  bond,  it  appeared  to  have  been  executed  by  the 
Baron  and  his  two  daughters,  and  his  acceptance  to  the 
bfll  was  also  proved.  The  following  written  order  ad- 
dressed to  the  defendant,  by  the  eldest  daughter,  after  she 
became  of  age,  was  then  given  in  evidence,  viz..^ 

**  Dear  Sir,— Out  of  the  monies  in  your  hands  received 
on  my  account,  by  virtue  of  my  power  of  attorney,  I  re- 
quest you  to  pay  to  the  plaintiff  the  amount  of  those  bills 
which  he  has  of  my  father's,  (if  they  are  not  already  paid), 
and  place  the  same  to  my  account. 

(Signed)  Anne  PfeUUzer,^* 

It  was  atsD  proved,  that  on  this  order  having  been  prei- 
sented  by  the  plaintiff  to  the  defendant,  as  well  as  the  bond 
and  bill,  he  said  <*  there  was  already  money  sufficient  in 
London  to  pay  the  whole  of  the  Baron's  debts^  but  that 
owing  to  a  little  informality  in  the  power  of  attorney,  he 
had  not  yet  got  the  money  into  his  hands,  but  believed  he 
should  have  it  shortly,  when  the  order  should  be  attended 
to :"  that,  on  being  afterwards  applied  to  for  payment,  he 
further  observed,  that  **  he  had  got  the  money,  and  tbat 
he  himself  was  a  creditor  of  the  Baron's*".«JP*or  the  de- 
fendant, a  letter  written  to  him  by  Miss  PfeiUiz^,  six 
months  after  the  date  of  the  above  order,  was  produced» 
by  which  she  revoked  all  the  several  orders  and  authori- 
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-1^^-       ^'^^  wbicb  she  had  theretofore  signed,  authorising  him 
BoBiBTsoM     to  pay  any  debts  due  from  her  father  out  of  her  share 
Faumtlbkot.    o^  ^^^  monies  in  the  defendant's  hands  as  administrator  of 

Oarvey;  and  she  requested,  that,  should  application  be 
made  to  him  for  payment  by  persons  holding  such  orders, 
he  would  refuse  payment  thereof,  until  he  received  her 
further  directions;  and  that  she  would  indemnify  him  from 
the  consequences  of  so  doing. 

His  Lordship  was  of  opinion,  that  the  previous  order  of 
MissP/!?f7t72r^tothe  defendant,  after  she  became  of  age,  for 
the  payment  of  her  father's  bills  to  the  plaintiff,  extended 
to  the  bond,  as  well  as  the  bill  of  exchange;  and  that  the 
defendant  had  rendered  himself  liable  to  the  payment  of 
the  amount  of  those  instruments  by  the  promises  he  had 
made  subsequently,  notwithstanding  the  revocation  or 
countermand  afterwards  made  by  her:  and  the  jury  ac- 
cordingly found  a  verdict  for  the  plaintiff. Dam- 
ages, 265/. 

Mr.  Serjt.  Vaughan  now  applied  for  a  rule  nisi  that 
this  verdict  might  be  set  aside,  and  a  new  trial  granted,  or 
that  the  damages  might  be  reduced  to  115/.  being  the 
amount  of  the  bill  of  exchange.  He  submitted,  that,  as 
the  debt  was'contracted  by  the  Baron,  during  the  infancy 
of  his  daughters,  there  was  no  consideration  on  which  to 
found  a  promise  by  the  latter;  and  that  the  order  given  by 
the  eldest,  after  she  became  of  age,  was,  at  all  events, 
revocable  by  her,  before  any  payment  had  been  made  on 
her  account.  That  the  promises  by  the  defendant  must  be 
considered  as  having  been  made  without  consideration,  or  at 
least  in  his  representative  character  of  administrator  only: 
that  he  could  not  have  been  liable,  even  if  he  had  had 
iissets  in! his  hands,  to  be  sued  at  law ;  the  plaintiff's  claim 
arising  from  a  legacy  to  be  paid  to  Miss  Pfeilitzer;  and  a 
legatee  cannot  maintain  an  action  against  an  administra- 
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« 

tor,  to  enforce  payment  of  a  legacy ^  Decks  v.  Struti  (a).        1823. 
In  Bowerbank  v.  Monieiro  (6),  ii  was  detenninedy  that  an     Robertson 
undertakin&f  by  an  executrix,  on  accepting  a  bill  for  a  „      ^* 

**     •'  '  r       o  Favntlbrot. 

demand  on  the  estate  of  her  testator,  to  pay  on  receipt  of 
sufficient  effects;  means  effects  received  aAer  demands  en* 
titled  to  priority  are  satisfied.    There,  when  she  accepted 
the  bill,  the  plaintiffs  gave  her  a  receipt  in  writing,  stating 
that  they  had  received  the  acceptance,  which  they  promised 
to  renew  from  time  to  time,  until  sufficient  effects  were  re« 
ceived  from  the  estate  of  the  testator :  and  Mr.  Justice 
GV&itf  observed,  that,  (c)  ''the  words  'until  sufficient  effects 
were  received,'  meant  sufficient  effects  accordinsf  to  the 
subject  matter ;  and  that  the  true  construction  was,  to  pay 
when  she  should  receive  assets  legally  applicable  to  that 
purpose.''    And  Mr.  Justice  CAam&re said,  that  {d)  ''the 
defendant  gave  the  plaintiffs  a  preference  over  other  cre« 
ditors  in  equal  degree ;  that  she  certainly  could  not  avail 
herself,  in  account  witb  the  plaintiffs,  of  the  payments 
she  had  made  to  other  simple  contract  creditors ;  but  that 
it  would  be  a  grievous  disadvantage  to  her,  if  she  was 
bound  by  the  agreement  to  commit  a  devastavit^  for  which 
she  would  be  personally  liable  to  others."    So,  here,  if 
the  defendant  were  bound  to  pay  according  to  the  terms 
of  the  order,  he  would  be  guilty  of  a  devastavit;  as  it 
eventually  appeared,  that  there  were  not  sufficient  assets 
belonging  to  the  testator,  to  satisfy  all  the  claims  on  his  es- 
tate.  The  promise  by  the  defendant  must  be  taken  to  have 
been  made  by  him  in  his  representative  character,  to  ap- 
propriate so  much  of  the  funds  of  the  testator,  which  be 
might  become  possessed  of,  as  were  applicable  to  the  pay- 
ment of  the  plaintiff's  demand,  and  not  to  render  himself 
•liable  at  all   events.    But  as  the  order  given  by  Miss 
Pfeilitzer  was  confined  to  the  payment  of  the  bills  of  her 
lather,  it  could  not  possibly  include  the  bond,  although  it 

(a)  6  Term  Rep.  690.— (^)  *  Taunt.  844. (c)  4  Taunt.  847 

(d)  lb.  846. 
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18S3.        might  lie  construed  to  extend  to  the  bill  of  eatcbange,  to 
RoBBBTsoir     which  alone  it  must  be  confined ;  and  the  verdict  must  be 
V*  reduced  accordtnirly, 

Fauntlbbot.  ^  '' 

liPrd  Chief  Justice   Dallas. This   was  an   action 

brought  to  recover  a  certain  sum  of  money  from  the  de- 
fendant, stated  to  hare  been  received  by  him  for  the  use 
of  the  plaintiff,  and  which  |t  appears  he  consented  to 
appropriate  to  the  latter,  for  a  debt  fairly  and  justly  due 
to  him  from  Baron  PfeilUzer.  It  was  proved,  that, 
during  the  residence  of  that  nobleman  in  this  country,  he, 
together  with  his  two  daughters,  who  were  infants  at  the 
time,  bad  occupied  apartments  in  the  plaintiff's  house; 
and  that  the  Baron  bad  incurred  debts  to  a  considerable 
extent  I  that  the  arrears  of  rent  due  to  the  plaintiff  having 
accumulated,  he  became  uneasy^  and  requested  a  seca« 
rity,  when  the  Baron  gave  the  bond  in  question,  in  which 
his  two  daughters  joined.  They,  at  the  time,  lived  with 
their  father,  and,  together  with  him,  partook  of  the 
benefit  of  the  occupation  of  the  plaintiff's  houde*  It 
was  stated  to  the  plaintiff,  that  the  daughters  had  a  con* 
siderable  property  left  them  by  a  relative,  who  had  died 
abroad,  and  which  they  expected  shortly  to  receive  from 
funds  left  by  him  in  this  country.  This  was  held  out  to. 
the  plaintiff,  in  order  to  induce  him  to  allow  the  Baron  to 
continue  the  occupier  of  the  apartments,  who  afterwards 
accepted  the  bill  in  question,  as  a  further  security; 
and  the  eldest  daughter,  after  she  became  of  age,  con- 
firmed her  liability  on  the  bond,  by  giving  the  order  in 
question  to  the  defendant.  The  only  question  then  is, 
whether  the  plaintiff  is,  under  these  circumstances,  enti* 
tied  to  recover  f  After  he  had  received  the  order,  a  per- 
son waited  on  the  defendant,  at  his  request,  and  on  his 
behalf  presented  it  to  him  for  the  purpose  of  obtaining 
payment  of  the  amount  of  the  bills  due  from  Miss  Pfeitit' 
xer*8  father  to  the  plaintiff.  The  terms  of  the  bond,  as  well  as 
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the  bill  of  exchange  and  the  order,  werp  read,  and  ex*         i^^ 
plained  at  the  time:  to  which  the  defendant  replied,  that     Robertson 
he  had  money  sufficient  in  London  to  pay  the  whole  of  ^* 

rAUVXLBBOr. 

the  Baron's  debts;  but  that,  on  account  of  some  informality 
in  the  power  of  attorney,  h,e  had  not  yet  got  the  money, 
bat  that  he  believed  be  shquld  have  it  in  a  fortnight  or  t|iree 
weeks,  when  this  demand  should  be  paid.  It  was  also 
proved  that  this  person  had  other  interviews  with  the  c|e- 
fendant  on  the  subject  of  the  plaintiff's  debt ;  that  at  the 
last  he  stated  that  he  had  got  the  money,  and  that  the  per- 
son applying  might  make  an  advance  to  the  plaintiff  with' 
safety,  on  the  faille  of  the  securities ;  and  that  although  he, 
had  got  it,  yet  he  should  be  glad  to  accept  5«.  in  the. 
pound  on  account  of  his  debt,  as  he  was  a  creditor  of  the 
Baron's.  It  therefore  appears  to  me,  tlifit  the  defendant 
consented  to  appropriate  a  part  of  the  sum  received  by 
him  from  the  Baron's  estates  in  satisfaction  of  the  plain-r 
tiff's  debt;  and  more  particularly  so,  as  the  person  who 
applied  to  him  for  it,  might  have  been  induced  to  bgtve 
advanced  money  on  the  faith  of  the  securities,  in  expec^ 
tation  of  being  repaid  by  the  defendant,  in  consequence 
of  the  promise  he  had  made. 

Mr.  Justice  Park  and  Mr.  Justice  Burrouoh  being 
clearly  of  opinion,  that,  under  these  circumstances,  the 
plaintiff  was  entitled  to  recover 

Rule  refused. 


Hext,  Plaintiff;  Cockey,  Deforciant.  Friday, 

April  18tb. 

iHB.  Serjeant  Leii^jnoved  that  this  fine  might  be  amended  it  js  nnneccs- 
by  altering  the  christian  name  of  the  deforciant,  from  >&rytoamenda 

fine  by  altering 
the  christian  name  of  the  deforciant  from  £Uen  to  Eleanor,  where  &be  had  been  always 
known  by  the  furmerj  although  her  real  baptismal  name  was  ElMnor. 
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^^^*.  Ellen  to  Eleanor^  on  an  affldavit,  which  stated  that  she 
had  always  been  known  by  the  former  name  only,  and 
had  herself  signed  it  so  at  the  time  the  acknowledg- 
ment was  taken  ;  bnt  that,  on  reference  to  the  register  of 
the  parish  in  which  she  was  born,  it  was  discovered  that 
her  baptismal  name  was  Eleanor^  and  that  no  person  by 
the  name  of  Ellen  Coekey  appeared  in  the  register  of  that 
parish. 

But  the  Court  observed,  that,  as  she  had  always  been 
known  by  the  name  of  Ellen^  the  amendment  was  unne- 
cessary ;  and  that,  if  it  were  so,  the  dedimus^  and  all  the  other 
necessary  instruments  relating  to  the  fine  must  be  altered, 
which  would  be  attended  with  considerable  expense; 
and  that  it  would  be  a  sufficient  answler  to  a  plea  in 
abatement,  to  reply  that  she  was  known  by  the  one  name 
as  well  as  the  other. 

The  learned  Serjeant  therefore  took  nothing  by  his 
motion. 


April  igcjk.  Clifford  v.  Bdrton. 

In  in  aetioD  J.  HIS  was  an  action  of  assumpsit  for  g^oods  sold  and  de- 
^d^d^tcl^dl  'ivered^At  the  trial,  before  Lord  Chief  Baron  Richards. 
the  admissions  at  the  last  assizes  at  Hertford^  it  appeared  that  there  had 
dtnfs  wife  ''^^Q  mutual  dealings  and  accounts  between  the  plaintiff 
who  serTcd  in  and  defendant ;  and  the  only  question  was,  whether  the 

his    shop,   and  '  ,      ,  .       /.  ««    ' 

conducted  the  suni  of  10/.  was  due  from  the  latter  to  the  former.  The 
business  of  it    ^^j^  evidence  to  substantiate  that  fact  was  an  admission 

m  his  absence,  ^ 

lie  admissible  or  declaration  made  by  the  defendant's  wife,  who  served  in 
Leainst  herhu*-  '^'^  shop,  and  conducted  the  business  of  it  during  his  ab- 
band,  although  geuce ;   (hat  on  her  being  applied  to  on  behalf  of  the 

the  goods  were 

delivered  previously  to  ao  application  for  payment,  when  she  admitted  that  a  certain  sum  was 
due  to  the  plaintiff,  and  that  she  would  pay  it  if  he  would  make  a  deduction,  to  which  she 
claimed  to  be  entitled. 
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plaintiff  for  282.  1&.  as  doe  to  him  iVoin  the  defendant,  vJ^L 
she  said  she  would  pay  it,  if  the  plaintiff  would  allow 
10/.  which  the  defendant  was  entitled  to  deduct  on  the 
balance  of  the  accounts  between  them.  For  the  defen- 
dant it  was  objected,  that  the  admission  of  his  wife,  as  to 
a  balance  being  due  to  the  plaintiff,  was  not  admissible  in 
evidence ;  as  the  mere  circumstance  of  her  assisting  in  the 
shop^  during  the  absence  of  her  husband,  was  not  evi- 
dence of  such  a  general  agency  as  would  authorise  her  to 
settle  an  account  between  the  plaintiff  and  her  husband, 
which  was  altogether  distinct  and  separate  from  her  ser- 
vices in  the  shop...-^The  learned  Baron^  however,  allowed 
the  evidence  to  be  received,  and  the  jury  accordingly 
found  a  verdict  for  the  plaintiff. 

Mr,  Serjeant  Taddy  now  applied  for  a  rule  ntA,  that  this 
verdict  might  be  set  aside,  and  a  new  trial  granted ;  on  the 
ground  that  the  admission  of  the  defepdant's  wife  bad  been 
improperly  received  in  evidence.     The  general  rule  is, 
that  declarations  by  a  wife  are  admissible  if  they  can  be 
considered  as  referring  to,  or  forming  part  o(  the  res  gesde; 
but  that  they  are  not  receivable  if  they  are  made  at  a 
different  time,  or  in  a  separate  transaction  from  that  to 
which  they  immediately  refer,  or  in  which  she  may  be 
directly  employed  with  the  consent  and  authority  of  her 
husband.  In  an  Anonymous  case  (a),  the  declaration  of  the 
defendant's  wife,  that  she  had  agreed  to  pay  a  certain  sum 
per  week  for  nursing  a  child,  was  held  to  be  good  evi« 
dence  to  charge  the  husband,  it  being  a  matter  entrusted 
to,  and  usually  transacted  by  women.     So,  in  Emerson  v« 
Blonden  (b\  the  husband  permitted  his  wife  to  act  for  him, 
in  making  an  agreement  and  settling  terms    upon  which 
certain  lodgings  were  taken, .  and  for  the  use  and  occu- 
pation of  which  the  action  was  brought.     Here,  however, 

(«)  1  Str.  5S7. {h)  1  Eap.  Rep.  i4f. 

VOL.  VIIU  C 
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13^,  Ibe  dedaratjons  of  the  wife  were  made  od  her  being  ap» 
plied  to  for  payment  of  the  plaintiflTs  demand,  at  a  dis* 
tinct  and  different  time  from  her  serving  in  the  shop :  and 
sht?  admitted  that  a  certain  sum  was  doe  to  him,  after  a 
dispute  had  taken  place  as  to  the  balance  of  the  account. 
She  therefore  could  not  be  considered  as  the  authorised 
agent  of  her  husband,  for  this  particular  purpose.  And  in 
Feto  y.  Hague  (a),  h  was  decided,  that  what  is  said  by 
an  agent,  respecting  a  contract,  in  the  course  of  his  em* 
ployment,  is  good  evidence  to  affect  his  principal ;  but 
that  the  latter  is  not  bound  by  what  is  said  by  bim,  on 
another  occasion. 

Lord  Chief  Justice  DALLAs....According  to  the  rale 
established  by  modern  practice^  if  a  wife  be  constituted 
the  agent  of  her  husband,  to  act  in  his  shop,  and  conduct 
the  business  of  it,  in  his  absence ;  if  such  an  agency  or 
authority  be  proved,  whatever  she  may  say  as  to  dealings 
between  her  husband  and  third  persons,  may  be  admitted 
in  evidence  as  against  him.  The  distinction,  however, 
turns  on  still  broader  grounds ;  for  whatever  contracts  a 
wife  may  make  with  the  authority  and  consent  of  her  bus- 
band,she  must  be  considered  as  his  agent  for  that  purpose; 
and  consequently  her  representations  are  evidence  against 
hiln,  who  has  so  permitted  her  to  contract  for  him  with 
third  persons.  Here,  however,  it  has  been  said,  that  the 
declaration  or  admission  of  the  wife,  that  she  would 
pay  the  plaintiff's  demand,  if  he  would  allow  10/.  was 
made  at  a  distinct  and  different  time  and  out  of  the  course 
of  her  employment,  and  on  account  of  a  separate  trans^ 
action ;  but  in  Biggs  V4  Lawrence  (b)^  it  was  held,  that, 
where  an  agent  is  employed  to  buy  goods^  his  acknow- 
ledgndent  of  having  received  thetn,  is  evidence  of  a  delivery 
to  the  btiyere  tnd  it  does  not  appear  from  that  case^  whe^ 

(a)  5  Eip.  Bep.  154.— -(^)  3  Term  Rep.  454. 
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ther  the  agent's  acknowledgment  of  having  received  the  j8^^ 
goods  was  made  at  the  time  of  delivery  or  afterwards,  or 
on  what  other  occasion.  And  the  case  of  EmersoH  v.  Blon^ 
den  is  an  express  authority  to  shew,  that,  where  a  wife  acts 
for  her  husband  in  any  business  or  department,  by  his 
Authority  and  with  his  assent,  that  he  thereby  adopts  her 
acts^  and  must  be  bound  by  any  admission  or  acknow- 
ledgment made  by  her  respecting  that  business  in  which 
she  has  acted  for  him  and  by  his  authority.  Here,  there- 
fore, as  the  wife  was  in  the  habit  of  attending  to,  and  con- 
ducting the  business  of,  the  shop,  she  might  be  considered 
as  acting  within  the  scope  of  her  authority,  when  she  of- 
offered  to  settle  the  plaintiff's  demand,  which  was  for 
goods  furnished  to  her  husband  on  account  of  the  shop. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  BuRR0U0H_In  the  West  of  England,  the 
business  of  retail  shops  is  most  commonly  carried  on  by 
the  wives  of  the  occupiers  %  and  any  admission  made  by 
them  on  account  of  goods  furnished  to  the  shop,  are  re- 
ceivable in  evidence  as  against  their  husbands.  The  case 
of  White  V.  Cuyler  (a),  appears  to  me  to  be  far  stronger 
than  the  present;  where,  in  an  action  of  assumpsit  by  a 
servant  for  the  recovery  of  wages,  the  plaintiff  was  al- 
lowed to  give  in  evidence  a  deed  executed  by  the  wife 
of  the  defendant,  at  the  time  of  the  hiring;  which,  though 
void  as  a  deed,  was  admitted  io  order  to  shew  the  terms 
of  the  contract. 

Rule  refused  (b). 

(a)  6  Term  Rep,   176 (*)  See  Andenon  v.  Smnfierson,  f  Stark. 

N.  P.  C  904 ;  S.  C.  Holt,  N.  P.  C.  691. 
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Saturday,  LaNCHESTBR  V.  TrIGKER. 

Apnl  19th. 

Where  several  -■■  HIS  was  an  action  of  assumpsit  for  money  paid  by  the 
parishioners  at-  plaintiff  to  the  defendant's  use.  The  defendant  pleaded  in 

trymeeting^aud  abatement,  that  the  promises  in  the  declaration  mentioned, 
signed  resold-     ^ere  made  by  him  jointly  with  twenty-six  other  persons 

tions    authoris-  .  . 

iDg  two  church-  therein  named,  and  not  by  the  defendant  alone:  on  which 

pair  the  towei  ^^sue  was  joined»At  the  trial,  before  Mr,  Baron  GarroWj 

of  the  church,  at  the  last  ossizes  for  Svffblky  it  appeared  that,  on  the  13th 

lected  tu  make  Apvil^  1811,  the  plaintiff  and  defendant  were  appointed 

a  prospective  churchwardens  of  the  parish  of  St,  James^  in  the  boroue;h 

rate  for  raising  r.      -n  ^  »  11  /.i.r 

money  necessa-  OX  Bury  St.  JEdmonds ;  and  that  the  tower  of  the  church 

ry  for  the  com-  bgjng  in  a  dilapidated  state,  and  in  need  of  repair,  they 

repairs,  and  the  summoned  a  meeting  of  the  inhabitants  of  the  parish, 

patd^he  iMnoos  ^l^'^h  was  held  at  a  vestry,  on  the  8th  of  Jiify  in  that 

employed  to  year;  when  it  was  ordered,  that  the  plaintiff  and  defend- 

sued  the  defend-  ^^U  ^  ^^^^^^  church  wardens,  should  be  authorised  to  put 

ant,  as  his  co-  ^  qqw  roof  On  the  tower ;   which  order  or  resolution  was 

churchwarden, 

to  recover  a       sigded  by  them  as  well  as  by  twenty-four  other  parishion- 

sums  so  expend-  ®"' ^*  another  vestry,  summoned  by  the  plaintiff  and 

ed;— Held.that  defendant,  on  the  Ist  August^  1811,  a  plan  or  model  as  to 

supporupleain  *'^^  repair  of  the  tower  was  approved  of  by  them  and  a 

abatement  stat-  majority  of  the  Other  parishioners  then   present   (viz. 

joinder  of  those  fifteen);  who  resolved  that  one  James  Thompson  should 

parishionerswbo  p|,j  ^  j,^^  ^^^f  ^^  fj,g  tower,  accordino*  to  the  model  pro- 
had  signed  the   •^  .1  ■  . 

resolutions,  as    duced,  to  be  Valued  by  two  builders  at  its  completion ; 

inTharr'chwl*<^  ®"^  ^^^^  ^^^  plaintiff  and  defendant,  as  such  churchwar- 
ter  of  Testry-  dens,  should  be  requested  to  employ  such  persons  as  they 
Intention  o°be^  might  think  Competent  to  estimate  the  injury  done  to  the 
coming  person-  fower,  and  to  employ  such  other  assistants  as  they  should 

ally  or  indivi-     -.-  ,  ••mfli**/vij 

dually  liable,      think  proper  and  necessary  to  repair  it_Tbe  plaintiff  and 

defendant,  under  the  sanction  and  in  pursuance  of  those 
resolutions,  employed  several  persons  to  make  the  repairs; 
and  after  they  were  completed,  and  the  expences  ascer- 
tained, a  vestry-meeting  of  the  parish  was  held  on  the 


9, 

Thicker 
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11th  Jdnuartf^  1812,  at  which  it  was  ordered  that  a  rate  1885. 
should  be  made  of  four  shilliugs  in  the  pouud,  amounting  Lavcrbstir 
'in  tbe^hole  to  807/.  Id^.,  upon  all  the  occupiers  of  lands 
and  houses  within  the  parish,  to  reimbdrse  the  plaintiff 
and  defendant  the  monies  expended  by  them  in  repairing 
the  church,  and  other  expences  incident  to  their  office  of 
bhurcb wardens;  which  order  was  signed  by  the  plaintiff 
and  several  other  of  the  parishioners.  _  The  rate  was 
made  by  the  plaintiff  and  other  parishioners  on  the 
14th  February  following,  and  resisted  by  the  defend- 
ant and  others;  an  appeal  was  afterwards  entered  against 
it  and  allowed,  and  the  rate  was  accordingly  quashed. 

The    plaintiff  having  been   afterwards  sued   by  the 

several  persons  who  had  done  the  repairs,  and  who  ob- 
tained   verdicts  and  took  out  executions  against  him; 
be  filed  a  bill  in  Equity,  praying  that  an  account  might  be 
taken  of  all  sums  paid  by  him,  and  to  which  he  had  be- 
come liable  for  the  repairs  of  the  tower,  and  that  a  vestry 
m  ight  be  called  to  make  a  rate  for  the  payment  thereof; 
which  was  dismissed  with  costs,  on  the  ground  that  Equity 
could  not  decree  a  rate  to  be  made  to  reimburse  a  former 
churchwarden,  monies  laid  out  by  him'^whilst  in  office  in 
pursuance  of  a  vestry  order  (a) ;  and  the  Vice-chancel- 
lor there  said,  that,  (6)  ^  In  the  case  of  the  King  v.  The 
ChapeUwardens   of  Bradford  (c),   it  was   established, 
that  no  church  rate  could  be  legally  made  for  the  reim- 
bursement of  a  churchwarden,   because  that  would  be 
to  shift  the  burthen  from  the  parishioners  at  the  time,  to 
future  parishioners.   That  a  Court  of  Equity  must  equally 
follow  the  Law ;  and  that  it  could  be  no  ground  of  relief 
in  the  former  Court,  that  a  party  had  failed  to  use  legal 

diligence." ^The  plaintiff  then  brought  the  present  action 

against  the  defendant,  as  such  co-churchwarden,  for  the 
amount  of  the  moiety  of  the  bills  paid  by  him  for  the  re- 

(a)  See  Lanchetter  v.  Tkompton  and  othertf  A  Madd.  5.  -     ■  (h)  Id, 
11. (c)  U  East,  556. 


8B  ckmsi  m  KASfCEH  nRtii 

,JM«^  .    ff^m  of  the  tovtl-,  and  the  jtmry  feoAd  «  v«f4i«t  >^  hfan 
Lanobsst^r    nGcordiDgly* 

Tbioksb. 

Mr.  Serjeant  Frere  now  iipplied  fcir  a  rute  iwM  that 
this  f«rdict  might  be  tet  aside,  and  a  nerdiet  eMt^tisd 
for  the  defendant  instead  tiieredf^  or  tbui  a  ntm  trial 
migjit  be  granted,  on  the  groatod  thftt  the  persons  mnned 
io  the  defendant's  plea  being  dw  paridiionefs  who  liad 
s^ed  the  vestry  orders  or  resolutions  jointly  with  trim,  they 
must  be  bound  by  sitcfa  signature,  and  were  equally  VfMk 
to  contribute  to  the  payment  of  the  expences  iii0urred  in 
the  repair  of  the  towen  Although,  in  the  *cnse  of  the  JSing  t% 
The  Chapel»wardens  ofBradfsrd^  it  was  decided  that  arate 
to  reimburse  churchwardens  such  sums  as  they  had  ex» 
pended,  or  might  thereafter  expend,  on  a  parish  church, 
would  be  bad  on  the  fifice  ^of  it,  as  in  part  tetrospectiine) 
and  Lord  Ellenborough  there8aid,11]at(«)  **  Thetegularwny 
is  for  the  church  wardens  to  raise  tbe  money  before  hsMd  by  « 
rate  made  in  <he  regular  form  for  the  repairs  of  the  churchy 
in  order  that  the  money  OMght  be  paid  by  the  existing  itb* 
habitants  at  the  time,  on  whom  the  burthen  ought  properly 
to  fell :''  yetiiere,as  between  <)he  parties  actually  pTeaeut^ 
the  vestry  meetings,  and  joining  in  signing  tbe  ortkersCn* 
the  repairs,  4hey  were  in  justice  bound  to  cotttribnte  their 
itereral  proportions  of  the  expences,  which  tiendtirs  4his 
case  wholly  distinguishabie  from  tbe  SSng  y»  Tke 
Chapel^wardens  o/  Bradfordj  which  merely  establisbed 
that  no  claim  could  be  set  up  by  tbe  plaintiff  -as  against 
the  parishioners  at  lai^ 

But,  Per  Cufianu^K  the  doctrine  contended  for  were 
sanctioned,  it  would  hare  the  effect  of  rendering  every  pa« 
rishioner  lidble,  in  which  case  it  would  be  necessary  that 
aH  should  be  joined  in  tbe  action.  The  persons  Wbo  at* 
tended  and  signed  the  orders  of  vestry  acted  merely  as 

(a)  12  East,  558. 
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fjurtiyHaeiit  and  affixed  ibejr  lugnaturai  in  ibat  ebaracter 
only,  irathoot  any  iotenlioD  to  nender  tbemaelvai  indivi- 
dually or  peraooaliy  liaUe«.^h  is  quite  dear  thai  from  the 
cemae  ef  {iroceediagB  ivhiob  have  been  adofited  by  tJbe 
plaiutjff  i^ad  defead^t,  as  ehurch.\vardeast  that  they  can 
have  .DO  legal  ^etaand  oui.tibe  pajriahionera  coUeetively ;  and^ 
aa  they  ordered  theae  iicyairs  joi«lily  in  tba^  Ghftra4)tQr»  ibey 
ane  ^inlly  liable  <te  fay  for  tii^eni ;  and  as  it  aftpeact  that 
the  plaintiff  has  difcbarged  the  whole  of  the  expences 
attending  tbeio,  he  has  a  right  ito  call  ea  the  defendiMit  for 
hie  proportion  or  contribution  of  the  sums  so  e^eftdad. 

Rule  refut^ed. 


Lancbistbb 


SnaPE  and  Wife  v.  DoBBS.  Saturday, 

April  IQM. 

1  HIS  was  an  action  of  account.    The  second  count  of  the  Where  the 
declaration  alleged  that  the  defendant,  after  the  intermar-  pia'ntiffand  de- 

^^-         ■•..«•    »^  ^  «     .1.^       ,      •     «       fendant  had  te« 

riage  of  the  pfaintin;  Mary  Suape,  was  bailiff  to  both  the  parate  interests 
plaintiis,  in  right  of  the  said  Mary,  of  one  undivided  |"„7%''^^^*' "'^ 
moiety  or  share  ef  a  certain  fishery,  situate  in  the  parish  of  which  a  reser- 
Klngs-Nwrton,  in  the  county  of  fForcester,  and  that  the  Jnj,' J"  e'^Bi^ 
defendant,  as  such  bailiff,  took  and  received  the  ilsh  bemg  Bingham  Canal 
in,  and  the  profits  arising  from  the  fishery,  to  render  a  rea-  theiuVsect-of 
sonaUe  account  thereof  to  the  plaintiffs,  in  right  of  the  said  *^^Jj  ^[^'^honfd 

Mary,  when  he  should  be  thereunto  requested : Breach,  be  Uwfai  for 

that  dthougih  the  defendant  was  requested  by  the  plaintiffs  ownmTf  ^tbe 
soiodo,  he  had  not  as  yet  rendered  a  reasonable  account  to  ^^^^*  <">  ^hicU 
either  of  them  of  the  fish  and  profits  so  taken  and  .received  by  ""ir  should  be 
him,bat  that  he  wlioUy  refused  and^eglected  so,io  do« The  ^^^^*  ^^  J'^  "'* 

«^«  Biiytii  ^.i*^        .        .  the  waterjout  of 

dereDdantpleaded^r^/,  that  he  never  was  bailtffto  the  plain-  such  reserroir 

once  in  seven 
jears,  for  the  porpoae  of  takiog  the  fish  therein ;"  and  Ihe  78th  aeatioo  provided,  that 
the  owners  of  all  lands  through  which  the  canal  should  be  made,  should  be  entitled  to  the 
right  of.fisberjF  in  so  moch  of  the  canal  as  should  be  oMde  OTer  or  through  their  lands  or 
grounds  respectively : — Held,  that  as  the  plaintiff  and  defendant  had  onljr  a  several  right  of 
fishing  in  the  water  over  his  own  land,  tnej  were  not  tenants  iii  common  of  the  fish,  hj 
virtue  of  the  1  lib  section;  but  that  when  the  water  in  the  reservoir  wes  drawn  off,  fach  was 
entidod  to  the  finb  wfaicli  Aigbt  be  Ml  aod  ukeo  on  his  own  aoH. 


34  CASBS  in   BASTER   T£RH, 

lj^£^       tiffsy  ID  right  of  the  said  Mary,  of  the  said  iBoiety  or  ^have 
of  the  fishery,  nor  erer  took  or  received  the  fish  being  in, 
or  the  profits  arising  fironi  the  same;  and,  lastly^  that  be 
bad  fully  accounted  with  the  plaintiffs:  on  both  which 
pleas  issue  was  joined-^At  the  trial,  before  Mr.  Serjeant 
Bosanquetj  who  presided  for  Afr.  Justice  Richardson,  at 
the  last  assizes  at  Worcester,  it  appeared  that  the  plaintiflfs 
and  defendant.became  separately  possessed  of  two  distinct 
lots  or  pieces  of  land,  by  purchase  from  the  Honorable 
Mr.  'Hewitt,  containing  about  four  acres  and  a  half  each ; 
the  whole  of  which,  the  Company  of  the  Proprietors  of  the 
Worcester  and  Birmingham  Canal  Navigation  afterwards 
converted  into  a  reservoir,  by  virtue  of  the  statute  31  Qeo. 
8„  c.  59  (a).   That  the  reservoir  having  been  completed  more 
than  seven  years,  the  defendant,  in  the  month  o{ November, 
1821,  after  having  given  notice  to  the  plaintiffs,  let  off  the 
water  from  the  reservoir ;  and  the  deepest  part  of  it  being  on 
the  land  that  lately  belonged  to  the  defendant,  nearly  the 
whole  of  the  fish  naturally  congregated  and  were  taken  there ; 
all*  of  which,  consisting  of  nearly  eight  hundred  pounds 
weight,  the  defendant  claimed  as  belonging  to  him,  al- 
though the  plaiutifis  insisted  that  they  were  entitled  to  a 
moiety ;  and  for  the  recovery  of  the  value  of  which  the  pre- 
sent action  was  brought«.JPor  the  plaintiffs  it^was  con- 
tended, that  they  were  tenants  in  conunon  with  the  de- 
fendant, of  the  fishery  in  question^  by  virtue  of  the  11th 
section  of  the  statute  (i) ;  but  the  learned  Serjeant  was  of 

(a)  By  which  it  is  enacted,  that,  ''for  the  security  of  the  owoere  and 
occupiers  of  mills  oo  the  rivers  Arrow  aud  Rea^  the  company  of  pro- 
prietors should,  and  were  thereby  required, at  their  own  expense  imme- 
diately after  the  making  of  the  said  intended  caual  over  the  river  Amtw^  to 
make  and  complete  the  reservoirs  as  therein  mentioned,  and,  inter  o/ta,  the 
reservoir  in  question  on  the  estate  of  the  Hon.  Mr.  Hewitt^  then  in  the 
occupation  of  the  plaintiffs  and  defendant,  covering  nine  acres  of  land.** 

(()  By  which  it  was  provided,  that  ''it  should  be  lawful  for  the  owner  or 
owners  of  the  lands  on  which  any  such  reservoir  should  be  made,  to  let  all 
the  water  out  of  such  reservoir  once  in  every  seven  years  from  the  time 
of  making  such  rc^servoir,  for  the  purpose  of  taking  the  fish  therein  ;  the 
water  to  be  so  taken  out  in  the  month  of  Nnvemberp  and  at  no  other  timet** 
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opinioii,  that  they  bad  only  a. several  and  separate  interest,  ^l^j^ 
and  tbat  each  party  was  entitled  to  the  fish  which ,  might 
be  left  on  his  own  land  when  the  reservoir  was  exhausted. 
He  also  thought  that  the  llthjaection  could  not  alter  the 
natore  of  the  property,  or  control  the  78th  (fi)^  which 
gave  to  each  owner  a  several  right  of  fishing  on  his  owa 
land,  and  be  accordingly  directed  a  nonsuit. 

Mr.  Serjeant  Peake  now  applied  for  a  rule  mnytbat  this 
nonsuit  might  be  set  aside,  and  a  verdict  entered  for  the 
plaintiflSb,  or  a  new  trial  granted ;  on  the  ground,  that, 
although  the  plaintiflb  and  defendant  were  not,  in  point 
of  law,  tenants  in  common  of  the  land,  yet,  that  from 
the  very  nature  of  the  case,  they  must  be  considered 
as  tenants  in  common  of  the  fishery,  when  the  water 
was  drawn  off  at  the  end  of  every  seven  years..  They 
bad  a  right  in  common  between  them,  as  there  could  be 
no  division  of  the  water  contained  in  the  reservoir,  and  it 
was  the  manifest  intention  of  the  Legislature  that  they 
should  have  such  an  interest  by  the  septennial  exhaustion 
of  the  reservoir,  for  the  purpose  of  taking  the  fish,  as  was 
provided  for  by  the  11th  section  of  the  statute.  Although 
there  is  no  case  expressly  in  point,  yet  Lord  Chief  Justice 
HoU^  in  Wiaierman  v.  Soper  (A),  is  reported  to  have  ruled, 
that  if  A.  plants  a  tree  upon  the  extremest  limits  of  his  land, 
and  the  tree,  growing,  extend  its  root,  into  the  land  of  B. 
next  adjoining,  A.  and  B.  are  tenants  in  common  of  the 
tree.     But  if  all  the  root  grows  into  the  land  of  A.,  though 


(a)  By  which  it  was  provided*  that  the  owaer  or  owners  of  all  lands 
or  grounds  (except  lords  of  manors)  through  which  the  canal  should 
be  made,  should  have,  and  be  entitled  to  the  right  of  fishery  of  and  in 
so  much  of  the  canal,  reservoirs,  trenches,  and  sluices,  as  should  be 
made,  in*  over,  or  through,  his,  her,  or  their  lands  or  gprounds  respect- 
ively ;  so  as  in  the  use  and  exercise  of  the  said  right  of  fishery,  the  canal, 
reservoirs,  &c.  should  not  be  prejudiced  or  obstructed,  or  any  water 
drained  or  exhausted  from  or  out  of  the  canal,  reservoirs,  trenches, 
orsluicesy&c— — (6)  i  Ld.  Raym.  737. 


26*  '  ciisn  m  babtmi  t<mi, 

VSXB*  J  the  tMnigbs  ov«nlhadew  the  imiki  of  Bt^yeC  llie  braachei  fol* 
low  the  root,  and  tiie  property  of -Ibe  wiide  is  in  A/'  So 
here,  as  the  fish  were  in  a  oontinool  state  of  looiMBotion,and 
wofUhl  naturally  resoK  to  the  deepest  fart  of  the  reseiwoir 
when  the  waler  was  draw«  «ff,  the  fishtiy  aiittit  be  put  on 
the  footing  of  a  tenaney  in  «omtaon;  as  otheririse,  each 
party  could  not  hafie  his  4wr  share  of  Aefish  which  oiigl^ 
be  taken  at  the  times  appointed  for  the  exhaustion  of  the 
resenroir. 

Mr.  Setyesnt  Momnqmet  ofasersed,  tkmi,  the  only  qam^ 
f  ion  nt  the  trial  sras,  whether  there  wbs  a  ieeancy  in  coiih 
moa  of  the  fish  Aat  tnight  be  found  in  the  cesevvoir  wliee 
the  wnter  was  drawn  oC    Thsit  it  was  adniitted  that  the 
platntifls  bad  only  a  several  rigirt  as  to  fishing  with  a  line 
or  net  under  the  78th  seelion;  bat  it  was  insisted  that  a 
tenaney  in  eommon  arose  onoe  in  seme  yeami  by  implica* 
tion,  and  according  to  the  1 1th  section  of  the  statute.    It 
appeared  that  the  land  tMi  whidi  the  res^voir  was  cnade, 
was  originafly  divided  by  a  smalt  •stream;  f bat  be  therefore 
thought  that  each  of  the  parties  was  entitled  orf  medbim 
fiU$  and  that  as  the  land  was4i^kl  ineereralty,  so  the 
right  of 'fiifhery  must  be  taken  to  he  in  eeireraity  also ;  and 
more  particularly  sq»  as  the  701b  section  -gaire  a  distinct 
and  separate  fight  of  firfieryt  wMeh  oonM  nut  be  aheved 
when  the  water  was  drawn  oflfl 

The  Court  concurred  in  Ais  opinion,  and  nnanimoysly 
held,  that  the  nonsuit  was  perfectly  correct,  as  each  of  the 
parties  had  a  several  right  of  fishing  in  the  water  over  his 
own  land ;  and  that,  when  the  reservoir  was  exhausted,  each 
roust  take  his  chance  of  the  fish  which  might  be  left  and 
taken  en  his  <iwn  soil. 

Rule  refused. 


IN  TIAB  f  OUIITH  nXtL  Olf  «1B0.  IT.  ^ 


SOTTON,  Bart.  V.  Waite,  Gent.  ilwinSlL 

X  HIS  ims  an  action  on  the  cas(e»  brotightby  the  plaintiff,  Where  an  ». 
as  late  Shetfff  of  the  county  rf  lAmroln,  against  the  de^  ^?*^^^"."^ 

^  »  -o  plevin  obtained 

iendant,  for  iiegleet  of  duty,  as  his  repleTin  clerk.    At  the  a  verdict  a- 
trial,  before  Mr.  JuMiee  Park,  at  the  last  assizes  for  tJn^  Sff^'for' ut^i 
c&ln,  ft  appeared  that  ati  action  had  been  brongbt  against  taken  insuffi. 
the  platntilTas  such  Sheriff,  for  not  having  taken  suflBcient  on\  repifrh 


pledreson  a  replevin  bond,  and  in  whidh  ^  avowant,  who  bond,  which  had 
brought  4he  action,  obtained  a  verdict.     The  attesting  hU  repieTin 
witness  to  tho  bond  pnivdl  the  execution  of  it  by  the  ^^f"^*  •«•'"* 

*  •'  whom    he 

smnetjea,  and  slaved  that  one  of  ihete  resided  in  n  small  brooght  an  ac- 
town,  hi  the  nei]^hboarheod  of  Boittm^  and  that  the  other  gence,%nd^the 


was  a  grazier  in  a  cevunderable  way  of  bnshiess,  and  of  •ttetting  wit- 
good  general  repntation,  and  that  ^  stt>ck  tm  bis  farm,  nt  p^ed  that  the 
the  time  the  bond  was  tdcen,  was  worth  between  8001.  and  "fj'**  ^1^  °^ 

¥w%»        «  •*      *  *     retide    within 

\009L  That  toe  snvifties  hved  at  a  distance  1i*om  each  the  bailiwick  of 
other,  nnd  otft  of  the  bailiwick  of  the  Sheriff—h  did  not  {S^Ji^?;"^ 
appear  that  the  defendant  bad  made  atiy  inquiry  liimself  as  occupied  a  farm 
toAe  responsibility  of  dte  sureties,  but  the  learned  Judge  at  the  time  the 
beinir  of  opinion  that  it  was  not  necessarily  incumbent  on  '^"^^  was  exe- 

.  ,  *•        .  cuted: — Held, 

him  to  do  so,  and  as  it  was  proved  by  the  attesting  witness  that  »ach  clerk 
that  one  of  them  was  «t  all  events  appanently  respon^le,  MeT^''^ 
the  jury  found  a  verdict  for  the  defendant  not  incumbent 

on  him  to  make 
personal    in- 

Mr.  Serjeant  Lens  now  applied  for  a  rule  am,  that  this  <l°i'^"  **  <<>  ^^^ 

,.  .«•  .«  m  m.  •.«.       reiponiibiJityof 

verdict  might  be  set  aside, nnd  a  verdrCt  lenterefl  for  the  the  sureties,  if 
plMntMT  instead  thereof,  or  n  new  trial  granted ;  and  sub-  ^nfu'IJi^'SS' 
mitted/that  as  a  verdict  had  been  fbond  against  the  latter,  as  bie,  it  is  suffi- 
Sheriff,  for  having  taken  insnfficient  pledges  to  the  bond,  .etmi  that  '^ 
the  respoDsibflity  of  whom,  it  was  the  doty  of  the  defend-  "^^"^^  ^^^y  '^ 

*     ,  side  out  of  the 

ant,  as  bis  officer,  to  have  inquired  into,  before  it  was  ex-  bailiwick  of  the 

sheriiT,  by 
whom  the  bond  is  taken,  it  is  necessary  to  search  the  slieriff 's  oflBce  where  they  do  reside^  to 
ascertain  whether  any  process  had  been  sued  oat  agaiiHt  them,  before  the  bond  is  taken. 
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y^.  ecuted,  he  was  entitled  to  be  iDdemnified  by  the  latter^ 
who  was  consequently  liable  in  this  action;  and  more  par- 
ticularly sOy  as  it  did  not  appear  at  the  trial,  that  be  had 
made  any  inquiry  himself  respecting  such  sureties,  but 
confided  entirely  to  the  person  who  attested  the  execution 
of  the  bond,  and  who  in  point  of  iact  recommended  thc^m 
to  the  defendant.  Although,  in  strictness,  a  Sheriff  is  not 
responsible  at  all  events;  still,  he  should  take  reasonable 
means  to  ascertain  the  character  and  solvency  of  the  par- 
ties about  to  execute  the  bond,  or  make  such  inquiries  as 
to  satisfy  himself  of  their  responsibility.  In  Saunders  v. 
Darling  (a),  it  was  held,  that,  in  an  action  against  the 
Sheriff,  son^e  evidence  must  be  given  by .  the  plaintiff,  of 
the  insufficiency  of  the  pledges  or  sureties,  but  very  slight 
evidence  is  sufficient  to  throw  the  proof  on  the  Sheriff,  for 
.  the  sureties  are  known  to  him,  and  he  is  to  take  care  that 
they  are  sufficient.  Here,  however,  the  defendant  took 
no  such  step,  nor  did  he  make  any  personal  inquiries ;  and 
if  he  had  even  made  inquiries  in  the  neighbourhood,  he  would 
have  ascertained  that  the  sureties  were  not  substantial  per- 
sons, or  men  of  property;  and  as  they  did  not  reside  within 
the  bailiwick  of  the  Sheriff,  they  might  have  been  objected 
to  in  the  first  instance,  or,  at  all  events,  should  not  have 
been  allowed  to  execute  the  bond  until  the  defendant  was 
perfectly  satisfied  that  they  were  sufficiently  responsible 
by  the  general  reputation  of  the  neighbourhood  in  which 
they  lived. 

Lord  Chief  Justice  Dallas*..A  case  which  involved 
the  same  question  as  the  present,  as  to  the  liability  of  the 
Sheriff,  was  tried  before  me  at  Gtit/ci&a//,at  the  sittings  after 
the  last  Term,  and  1  take  the  doctrine  to  be,  that  if  a  Sheriff, 
has  reason  to  be  satisfied  that  the  sureties  are  responsible, 
and  of  which  he  alone  is  to  judge,  he  would  be  justified 

(«)  Bull.  Ni.  Pri.  7th  Edit,  by  Bridgman,  60  (c). 
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in  taking  (bem  as  such :  so,  if  a  persoD  koown  to  the  She-  ,  1823^ 
rifly  make  inquiries  as  to  the  credit  or  reputation  of  a 
tradesman,  and  the  value  of  his  stock,  and  communicates 
the  result  of  such  inquiry  to  the  SberifT,  if  it  be  favourable, 
the  latter  need  not  make  a  per8ona^ inquiry.  Here,  it  ap- 
pears, that  one  of  the  sureties  was  a  grazier,  and  had  stock 
on  bis  farm,  at  the  time  the  bond  was  executed,  of  the 
value  of  800/.  or  1000/.  and  the  attesting  witness  swore, 
that  he  considered  him  to  be  a  person  of  property.  The 
defendant,  therefore,  was  justified  in  taking  him  on  his  ge- 
neral credit  or  reputation.  At  all  events,  it  was  a  question, 
first,  for  the  SheriflT,  and  afterwards  for  the  jury  to  say,  whe- 
ther the  defendanthadconductedhimself  with  proper  cau- 
tion. Besides,  it  does  not  appear  that  there  were  any  docu- 
ments in  the  Sheriff's  ofiice,  in  whose  bailiwick  the  sureties 
resided,  to  impeach  their  solvency,  or  shew  that  they  were 
not  responsible  at  the  time  the  bond  was  taken  ;  and  al- 
though I  lately  expressed  an  opinion,  that  in  such  a  case 
the  ofiice  should  have  been  searched,  to  ascertain  those 
facts,  and  whether  any  process  had  been  issued  against 
them ;  still  here,  1  think,  that  the  defendant  caused  a  pro- 
per inquiry  to  be  made,  and  more  particularly  so,  as  the  at- 
testing witness  to  the  bond  had  informed  him,  that  the 
sureties  were  respectable;  and  there  was  nothing  to  shew 
that  he  had  attempted  to  mislead  the  defendant  at  the 
time  they  were  taken. 

Mr,  Justice  Park. — It  appeared  at  the  trial,  that  the 
defendant  merely  acted  as  replevin  clerk  to  the  sheriff, 
within  a  limited  district,  for  which  he  received  a  remune- 
ration of  4/.  a-year  only ;  and  that  he  had  not  filled  the 
situation  of  under-sheriff,  and  that  one  of  the  sureties  was 
in  the  possession  or  occupation  of  a  considerable  estate,  at 
the  time  the  bond  was  taken.  I  relied  on  the  case  of 
Hindle  v.  Blades  (a),  where  it  was  held,  that  if  the  sure- 

(a)  1  Manh  97 ;  S.  C.  5  Taunt  SS5. 
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tie9  were  apparenliy  reaponsibl^^  it  ki  suffieieat  to  exone^ 
rate  the  Sheriff  id  an  action  againat  bio^  There,  however, 
one,  if  not  both  the  sureties  were  proved  to  have  been 
bankrupts  within  two  years  before  they  became  sureties, 
and  Mvm  Justice  Heoih  there  said,  (a)  **  it  would  be  too 
BMicb  to  expect  the  Sheriff  to  make  inquiries  into  the 
private  affairs  of  the  suretiea,'*  and  I,  accordingly,  left  it  to 
the  jury  to  consider  whether  the  defevMlant  in  this  case  bad 
made  the  proper  and  necessary  inquiry*  If  he  had  made 
none,  but  h^  gone  to  the  estate  which  one  of  the  sureties 
occupied,  there  can  be  no  question  but  that  he  would  have 
been  satisfied;  and  thatof  itself  would  have  been  sufiicient, 
I  do  not  accede  to  the  doctrine  laid  down  in  Saunders  v, 
DarKnfij  and  if  the  same  evidence  bad  been  given  in  an  ac^ 
tion  against  the  Sheriff,  as  in  this  esse,  I  should  have  eeosi- 
dared  him  to  have  done  his  duty,  so  as  to  exonerate  him 
from  wy  liability  in  having  taken  insufficient  pledges. 


Mr*  Justice  Burrouffh  concurred. 


Rule  refused  (b). 


(o)  1  Manh,  29.-^5)  See  Scott  v.  Wmthnum.S  Stark.  N.  P.  C.  168. 


Monday,  ShERWIN  17.  SmitH. 

AprU  «l#t. 

BjUm  Apothe-  X  HIS  was  an  action  of  etssumpsit  brought  by  the  plaintiff, 
Ge^Vs.  r*i94  ^  ^°  apothecary,  to  recover  the  amount  of  bis  bill.  The 
8. 14,)  it  is  pro-  defendant  pleaded  the  general  issuc-^t  the  trial  before 
person  shall  be  ^f*  Justice  JBajfley^  at  the  last  assizes  at  York^  the  only 
admitted  to  an  evidence  offered  by  the  plaintiff  to  shew  that  he  was  enti- 

examination  for    ^  ,  "  *  .11 

a  certificate  to  tied  to  practise  as  an  apothecary,  within  the  provisions  of 
hl^h^iharr  *«  »^*"^«  ^   ^^^-  3.  c  194,  was  a  certificate  duly 

serred  an  ap- 
prenticeship, and  shall  produea  testiniaDials  of  a  aufficieiit  medical  ed^eatlon  to  the  satislhoiion 
of  the  Court  of  Examiners:— Held,  that  a  certificate  Aa\j  iliucd  bj  that  Coatt  is  coaelosivc 
CTidence  of  those  fhcts ;  and  that  in  an  action  to  recover  the  amoont  of  an  apothecary's  bill, 
it  is  not  incumbent  on  the  plaintiff  to  prove  that  he  has  served  an  apprenticeship. 
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granted  by  the  Court  of  Esaminen  comtituCed  by  Ibal  w^ 
•ot ;  wbeD  it  was  objeoted  for  the  defendanti  tbat  such 
certificate  waa  not  of  Heelf  sufficient  etidencey  but  that  it 
was  incumbent  on  tbe  plaintiff  to  prore  that  be  had  served 
a  fegula#  apprenticeship  of  five  years,  as  required  by  tbe 
14th  and  16th  sections  of  that  statute  (a).  The  learned 
Judge,  boweyer,  overruled  tbe  objection,  and  the  jury  ac* 
oordingly  found  a  verdict  for  the  plaintiff,  but  the  point 
was  reserved  ftir  the  consideration  of  the  Court. 

Mr.  Serjeant  Pell  now  applied  for  a  rule  irin,  that  diis 
verdict  might  be  set  aside,  and  a  nonsuit  entered  9  and 
submitted,  that  it  was,  at  all  events,  incumbent  on  the 
plaintiff  to  have  produced  testimonials  of  a  sufiicient  me- 
dical education  at  the  trial,  which,  as  well  as  the  due  service 
of  an  apprenticeship,  should  have  been  superadded  to  the 
certificate,  and  must  consequently  have  formed  essential 
parts  of  it,  before  the  Court  of  Examiners  would  allow  it  to 
be  granted. 

But  the  Court  held,  that  tbe  certificate  wasof  ifself  con- 
duaive  as  to  the  apprenticeship,  and  that  it  was  incumbent 
on  the  Court  of  Examiners  to  inquire  into  that  fact  before 
they  allowed  the  certificate  to  be  granted ;  if  not,  that  they 

(a)  By  which  it  is  eoacted, "  That,  after  the  lit  of  Auguit,  1815,  it  ihall 
not  be  lawful  for  any  persoD,  (except  peraons  then  in  practice  aa  such),  to 
practise  aa  an  aj;)6thecaryj  unless  he  shall  have  been  examkied  by  the 
Court  of  Ezaaiiners  constituted  by  that  act,  of  the  major  part  of  theni« 
and  has  received  a  certificate  of  his  being  duly  qualified  to  practise  aa 
such  from  the  Court  of  Examiners: — Provided,  that  no  person  shall  be 
admitted  to  any  such  examination  for  a  certificate  to  practise,  unless  he 
shall  hare  served  an  appreaticeship  of  not  less  than  five  yean  to  an 
apothecary,  and  uoless  he  shall  produce  teatimoniala  to  the  aatis&c- 
tiou  of  the  Court  of  Examiners  of  a  sufficient  medical  education,  and  of 
a  good  moral  conduct;  and  that  no  apothecary  shall  be  allowed  to  re. 
tever  any  chMrgosclained  by  him  in  aay  oaortWtaw,  anlesa  stfehapothe* 
cary  shall  prove  on  tbe  trial  that  he  waa  tu  practice  as  an  apothecary 
prior  to,  or  on,  the  Ist  of  Avf^t,  181 5,  or  that  he  had  obtained  a  cer- 
tiAcate  to  practiie  «s  an  apoihecafy  from  the  Court  of  Bkamitters  as 
aforesaid.** 
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19S^  would  be  guilty  of  a  breaeh  of  dfHty.  That  tfaii  Court 
must  presume  Aat  the  proceedings  before  them,  and  on 
which  the  plaintiff  obtained  his  certificate,  were  omnia 
riie  aeta»  They  were  authorised  to  grant  a  certificate  on 
the  examination  of  the  party,  and  no  person  could  be  ad- 
miHed  to  such  examination  unless  he  had  served  4  regular 
apprentioBship,  and  could  produce  satisfiictory  testimonials 
of  a  stt€Elcient  medical  education  and  moral  conduct.  It 
was  imperative  on  the  Court  of  Examinera  to  inquire  mt» 
those  facts  before  they  granted  the  certificate,  which  is  of 
itself  conclusive,  although  they  do  not  appear  upon  the 
iaoe  of  it. 

Rule  refused  (a)» 

(a)  See  Wogan  v.  Somerville^  ante,  Vol.  L  102;  S.  C.  7  Taunt 
401 ;  Apothecaries^  Company  v.  Warharton^  3  Bam.  and  Aid.  40^ 
Sam9\.  Robjf,  5  Barn,  and  Aid.  949-  S.  C.  l  Dovr.  and  Eyi.  564. 


Monday,  AtTBRBURT  t;.  FaIRM ANNBR. 

AprU  9tUt. 

Whereyinanac-  -■-  HIS  was  an  action  of  assumpsit  on  the  warranty  of  a 
tiononthewar.  fcorse.     The  defendant  pleaded  the  gfeneral  issue.    At  the 

rantjofahone,  ■  ,  ^ 

the  plaintiff  ob-  trial^  before  Mr.  Baron  Garrow,  at  the  last  assizes  at  Bed» 
dic"*^the  Court  f^^*  there  was  conflicting  testimony  on  both  sides,  but 
will  not  grant  a  the  jury  found  a  verdict  for  the  plaintiiT. 

new  trial  on  the 

groandi  that  .  , 

tiiere  was  no  Mr.Seijeant  TWcfy  now  applied  forarulenm,  that  it  might 
to  constitnte      be  set  aside,  and  a  new  trial  granted ;  on  the  gfround  that  the 

•oondneMM ttt  ^^f®**^®**^  ^^^  ^^^^  taken  by  surprise  as  to  the  species  of 
up  bjr the  plain,  unsoundness  which  had  been  set  up  by  the  plaintiff, 
the  defendant  ^'^  ^^^^  ^^^  horse  was  chest*foundered.  He  now  pro- 
was  taken  by     duced  an  affidavit  of  a  most  experienced  veterinary  sur- 

snrprise^  altho'  *  "^ 

the  plaintiff,  on  geon,  who  stated  that  there  was  no  such  disease  known  to 
appiication.had  eoQgtJiute  an   Unsoundness.     It  was  also  sworn  that  the 

reiQsed  to  in- 
form him  of  the  defendant,  before  the  irial,  applied  to  the  plaintiff  to  know 

of  the  nnsoand.  ^^e  nature  Or  cause  of  the  unsoundness ;  which  he  refused 

to  g^ve. 


V. 
RHANKVR. 
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But,  Per  Ciiriam ^The  plamtiff  made  out  a  prinid  facie       .J^^ 

case  that  the  horse  was  not  sound,  and  the  defendant  should  Attbbbvrt 
have  been  prepared  to  meet  or  rebut  it  at  the  trial.  The  ve-  p^, 
terinary  surgeon,  who  has  since  made  the  affidavit,  might 
have  been  then  examined,  or  the  horse  might  bare  been  pre* 
rknisly  shewn  to  him.  At  all  events,  it  was  peculiarly  a 
question  for  the  jury ;  and  if  the  defendant  bad  wishM  to 
ascertain  the  nature  of  the  unsoundness,  be  should  have 
taken  oat  a  summons  for  that  purpose. 

Rule  refused. 


Christie  v.  Walker,  and  four  others.  7*Aurjf%, 

^  April  «4M. 

JIn  this  case,  the  five  defendants  being  jointly  indebted  to  ^^^^   ^^^^ 
the  plaintiff  for  goods  sold,  be  made  an  affidavit  of  debt  plaintiff  bad  a 

against  them  all„On  the  4th  of  May,  1822.  he  sued  out  a  i°jj|^n"aga^^^^  ' 

bailable   capias   against   the  defendant   Walker    alone,  fivedefendaDts, 

returnable  in  one  month  of  Easter,  under  which  be  was  ^^re  nrmed  in 

arrested,  and  put  in  and  perfected  bail  in  the  last  Easter  ^^«  affi^Ja/it  to 

Term.    On  the  11th  of  May  following,  a  serviceable  ca-  a  bailable  copiai 

picu  was  issued  agfainst  the  other  four  defendants,  return-  ^"^  '""^^ 

*  ^  ^  '  against  one,  on- 

ableon  the  morrow  of  the,^^ce7moR,  in  which  Walker  was  derwhichiiewas 
notnamed,and  to  which  they  duly  appeared.  The  bail-piece  "baU-piece 
named  Walker  only,  but,  in  Trinity  Term  last,  a  declare-  *••'«"•  *"  ^^^^^ 

tion  was  delivered  against  all  five  of  the  defendants,  which  named) and 

was  held  to  be  reirular,  as  the  obiect  of  the  process  was  ■•^^▼•ccabiepro- 

^  ^  •'  "^     ^      ^  cesn  was   attcr- 

merely  to  bring  them  into  Court,  and  as  the  plaintiff  was  wards  sued  out 
not  bound  to  declare  until  after  an  appearance  by  all  (a),  ofherVour  Vho 
An  application  was  afterwards  made  on  bebalf  of  the  bail,  ^^^^  not  named 

.  .,«  3  li*!.***  *'•*   bailable 

that  an  exoneretvr  roignt  be  entered   on   the  bail- piece,  process;  and  a 

declaration  was 
delivered  as  against  all;  and  the  plaintiff  proceeded  against  the  bail  on  their  recognizance,  in 
which  the  name  of  the  defendant  who  was  arrested  was  aione  in^crted^  and  to  which  thej 
pleeded  several  pleas;  the  Court  allowed  the  recognisance  to  be  amended  by  adding  the 
JMoies  of  the  other  four  defendants;  on  the  terms  of  payment  of  costs  by  the  plaintiff,  and 
allowing  the  bail  to  plead  de  novo. 

(«)  Sec  Vol,  VII.  301  ;  $•  C.  1  Bliig.  48. 

VOL.  vni.  D 
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w^jjch  uras  moved  fpr  on  the  ground  of  a  varjwce  between 
the  process  and  declaration,  but  which  the  Court  refui^» 
on,  the  grounds  that  the  plaintiff  might  sue  out  bailahl^ 
process  against  one  defendant^  and  serviceable  against 
others;  that  four  only  could  be  included  in  one  writ;  that 
the  bail-piece  must  agree  with  the  writ  under  which  tb^ 
one  defendant  was  arrested;  and  that  the  affidavit  q( 
debt  corresponded  with  the  declaration  wjbich  had  been 
delivered  as  against  all  (a)-^n  action  of  debt  w.as  afterr 
wards  commenced  against  the  bail  of  fFalker^  on  their 
recognizance,  to  which  they  pleaded,  Firsts  nul  tiel  record 
of  the  recognizance  in  the  declaration  mentioned.  Se^ 
condly^  that  the  plea  mentioned  in  the  recognizance,  in 
the  declaration  set  forth,  was  not  a  plea  at  the  time  of 
acknowledging  the  recognizance  depending  in  this 
Court,  against  JFalker^  and  the  four  other  defendants. 
Thirdly^  that  the  judgment  in  the  declaration  mentioned 
was  not  given  for  the  plaintiff  against  Walker^  in  the  plea 
in  the  recognizance  mentioned :  and,  Z^a«^/y,  nul  tiel  record 

of  the  judgment  in  the  declaration  mentioned. The  rule 

to  plead  several  matters  having  been  erroneously  entitled  as 
against  Walker  alone,  instead  of  himself  and  the  four  other 
defendants,  the  plaintiff  signed  judgment  as  for  want  of  a 
plea,  which  the  Court  ordered  to  be  set  aside,  on  the  ground 
that  such  practice  ought  not  to  be  encouraged  (b).  Under 
these  circumstances,  Mr.  Serjeant  Bosanquet^  on  a  former 
day  in  this  Tprm,  obtained  a  rule  nisi^  that  the  entry  on  the 
roll  of  the  recognizance  of  bail  for  the  defendant  Walker^ 
might  be  amended  by  the  insertion  of  the  names  of  the 
other  four  defendants  sued  jointly  with  him.  He  submitted, 
that  unless  the  amendment  were  allowed,  the  plaintiff 
would  have  a  difficulty  in  proceeding  against  the  bail  on 
their  recognizance,  as  fPalker  alone  was  named  therein ; 
and  as  the  putting  in  bail  was  his  act,  and  as  in  the  pra^ 
dpe  sent  to  the  officer  it  appeared  as  if  he  was  the  only 

(a)  See  VoL  VIL  Sfif ;  $.  C.  i  Biag.  S8v-— <i)  See  VoL  VIL  S9f^ 
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ddfeodant';  wliereai,  in  poitit  of  fact,  he  was  sued' jottitly  J^^ 
wttb  the  four  otbere,  of  whom  no  notice  had  been  tnken 
iiftherecc^nizance;  he  consequently  could  not  sustaih  his 
action  against  the  bail.  He  cited  the  cases  of  Mann  v; 
Calaw  (a\  atid  Halliday  v.  Rizpatrick  (6),  to  shew  that 
a  recogntzanoe  may  be  amended  conformably  to  the  form 
in  wbich  it  ought  to  have  been  made  out,  or  where  there 
has  been  failure  in  the  record,  or  a  misnbmer  of  the  plains 
tiff^  through  a  mlsprisidn  of  the  officer. 

Mr.  Serjeant  Pell  now  shewed  cause,  and  submitted  that 
the  Court  could  not  allow  the  amendment  as  prayed  Yor,  a^  it 
wouId*^ave  the  effect  df  enterinsf  a  statement  on  the  record 
contrary  to  the  fact :  for,  at  the  time  the  bail-piece  was  taken 
with  respect  to  fPalker^  no  writ  had  been  sued  out  against  the 
other  four  defendants,  the  capias  not  having  issued  against 
them  until  after  Walker  bad  been  arrested  and  put  in  bail. 
The  proceedings,  therefore,  were  previously  complete  aaf 
agaitist  him ;  and  although  all  five  of  the  defendants  were 
named  in  the  affidavit  to  hold  to  bail,  that  would  not  of  itself 
supply  other  defects,  as  it  merely  indicated  that  the  plaintifr 
bad  a  joint  cause  of  ^  action  against  all.    If  the  amendment 
f^^e  granted,  it  would  appear  on  the  face  of  the  recognizance 
that  all  the  defendants  had  been  sued  at  the  same  time  with 
Walkeff  but  process  had  not  even  issued  against  the  four, 
until  after  tbe  writ  on' which  the  latter  was  arrested  wasre- 
turnabW,  and  under  which  he  had  been  obliged  to  procure 
bail.    In  Holt  v.  Prank (p)^  where,  in  a  joint  action  against' 
two*  the  recognizance  of  bail  was  by  mistake  drawn  up  as  in 
an  action  against  one  only,  the  Court  seems  to  have  treated  it' 
a^a  nullity.    At  all  events,  the  serviceable  writ  in  this  case 
against  the  four  defendants,  should  have  been  sued  out  at 
the  same  time  as  the  bailable  capias  under  which  fPalker  was 

(a)  1  Taunt  Ml. {h)  4  Taunt  875.     But  see  Tah-um  w.  TenmU, 

1  Bte.  aud^Pbl.  4St^^-^e)  l  Ma  A.  and  f^w.*  I99i 


V. 
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arresledy  in  order  to  justify  the  amendment  accor^iug  to  the 
fact:  but  that  was  not  done,  nor  was  the  second  writ  issued 

Walebb.  *■"*■'  ^''^  ^^^  ^^  ^^^"  perfected.  In  Fenn  t.  Warner 
(a),  where  there  was  a  misnomer  of  the  plaintiff's  name 
in. the  recognizance  through  a  mistake,  the  Court  would 
not  allow  it  to  be  amended  after  issue  joined  on  nul  tiel 
record;  and,  in  Bingham  y.  Dickie  (i),  where  there  was 
a  clerical  error  in  the  spelling  of  the  plaintiff's  name  in  the 
bail-piece,  the  Court  would  not  allow  it  to  be  amended 
without  the  consent  of  the  bail. 

But,  Per  Curiam ^The  affidavit  to  hold  to  bail  suffici- 
ently disclosed  the  plaintiff's  cause  of  action ;  and  all  the 
five  defendants,  were  named  therein,  which  clearly  desig- 
nated his  intent  to  sue  them  all.  We  have  already  decided 
that  the  only  object  of  process  is  to  bring  the  defendants  into 
Court;  and  that  the  names  of  four  only^conld,  by  the 
practice  of  this  Court,  be  inserted  in  one  writ*  So,  the 
plaintiff  was  not  bound  to  arrest  all  the  defendants;  for  he 
might  sue  out  bailable  process  against  one,  and  serviceable 
against- the  others,  he  having  a  joint  cause  of  action  against 
all.  The  reason  he  did  not  cause  the  process  to  be  issued 
against  the  four,  at  the  same  time  that  the  bailable  eapia.^ 
was  sued  out  against  Walker^  was,  that  he  did  not  deem  it 
prudent  to  proceed  against  them  until  the  latter  had  been  ar- 
rested* If  the  plaintiff  had  abandoned  the  original  action, 
as  against  him^  the  case  would  have  been  different ;  but  as 
amendments  are  generally  favoured  to  effectuate  justice, 
and  as  this  case  has  been  no  less  than  three  times  before 
the  Court  previously  to  this  application,  we  shall,  by  al- 
lowing the  amendment  of  the  recognizance,  be  not  only 
acting  in  consistency  with  our  foi*mer  decisions,  but  it  may 
be  done  according  to  truth  and  fact. ^The  rule,  therefore, 

must  be  made 

Absolute,  on  payment  of  costs. 

(a)  3  Tftunt  168. (»)  5  Taunt.  SI 4. 
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Mr.  Serjeant  Pell  then  moved  that  the  defendaute'  pleds  .j^^. 

to  the  recognizance  might  be  withdrawn,  and  that  they  Chbi8T{k 

might  be  at  liberty  to  plead  de  novOf  which  was  accord-  WalkbrI 
ingly  granted  (a). 

(a)  See  1  Taunt  «23. 


se- 


Thursday, 

Weatherpen  V.  Laidler.  Ayril2^h. 

jL  his  was  an  action  of  trover  for  nautical  instruments  and  where  the 
wearing  apparel,  and  brought  by  the  plaintiff',  as  second-  ^^J^  "*^*/^  * 
mate  of  a  vessel  which  had  been  on  a  voyage  from  this  dered,  with 
country  to  Quebec  and  back,  against  the  defendant,  as  Cap-  \J^^  ^^  take*** 
tain  of  such  vessel.— At  the  trial,  before  Lord  Chief  Justice  the  ship's-boat 
Hollas^  at  Guildhall^  at  the  first  Sittings  in  this  Term,  Captain  on 
the  plaintiff  proved,  that  the  articles  sought  to  be  reco-  ^^^^^9  ^^o  h«<J 

*.  *  ^  °  goue  OD  shore  at 

vered,  were  in  the  possession  or  custody  of  the  defendant,  the  Mauritius, 

and  that  he  had  refused  to  deliver  them  up — For  the  de-  getting  onshore 

fendant,  it  was  insisted  that  he  had  a  right  to  detain  them,  they  refosed  to 

as  they  were  forfeited  by  an  act  of  disobedience  of  orders  but  remained 

by  the   plaintiff,  in  the  course  of  tlie  voyage.    The  first  ***"V'*  "*^*'*' 

mate  proved,  that  the  defendant  went  on  shore  at  the  Mau-  obliged  to  get 

ritius  with  a  passenger,  and  ordered  the  ship's  boat  to  be  jnanother'boaT 

sent  for  him  in  the  evening;  that  the  plaintiff  and  three  other  anci  redeem  his 

seamen  were  sent  with  the  long-boat  to  take  him  on  board,  jotving  morn-  * 

but  that  he  returned  in  another  boat,  and  that  the  plaintiff  '°e:  whensacb 

1  111        mate  was 

and  the  other  seamen  did  not  afterwards  come  back  to  the  taken  before  a 

vessd His  Lordship  left  it  to  the  Jury  to  say,  whether  J^^*^^"^^^^^^^^^ 

this  was  not  such  an  act  of  disobedience  by  the  plaintiff,  and  committed 
as  to  warrant  the  defendant  in  detaining  his  property  by  month-*— Held* 
way  of  forfeiture.    They  found  in  the  aflirmative,  and  ac-  ***•'  ihi»was 
cordingly  gave  a  verdict  for  the  defendant.  of  disobedi- 

ence,  as  to  war- 
Mr.  Serjeant  Toddy  now  applied  for  a  rule  nisi  that  this  »nt  the  Cap* 

tain  to  detain 
his  property  on  board  the  vessel  by  way  of  forfeiture,  and  consequently  that  trover  coold  not 
be  maintained  against  the  captain  for  soch  detention. 
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ijttps.  rerdicC  migbt  be  aet  luude,  and  n  verdiot  entened  ibr  the 
Wbatbbiipkn  plaintiff  instead  thereof;  or  that  a  new  trial  migtt  be 
UipLSft*  granted ;  and  submitted,  that  although  the  plaintiff  nughl 
have  forfeited  his  wages  according  to  the  clause  in  the  ship's 
articles,  entered  into  in  pursuance  of  the  statute  37  G^o. 
3,  c.  73  (a),  which  provides,  ^'  That  twenty-four  hours 
absence  without  leave  shall  be  deemed  a  total  desertion, 
and  render  the  seamen  and  mariners  liable  to  the  forfeit^ 
ures  and  penalties  in  the  2  Oeo,  2,  c.  36,  and  37  Oeo, 
3;"  still,  that  clause  is  confined  to  the  forfeiture  of  wages 
onlj,  and  not  of  any  goods  such  seamen  may  have  on 
board  the  vessel.  Besides,  it  is  not  a  mere  act  of  disobe* 
dience  that  will  subject  the  party  to  a  loss  of  wages ;  for,  in 
the  case  of  Mobinet  v.  The  ship  Exeter  (A),  Sir  WillioM 
Seottf  19  delivering  his  judgmenti  observed,  that  **  negled 
of  duty,  drunkenness,  and  disobedience,  existing  in  agrofs 
and  extreme  degree,  were  sufficient  to  deprive  ^  seaman  of 
his  wages*  But  that  the  neglect  of  duty  must  he  wilful, 
and  amount  to  that  degree  of  inattention,  which  might  ex* 
pose  the  ship  to  danger."  So,  by  the  statute  2  Oeo.  2,  g« 
63,  s.  3  (c),  if  a  mariner  deserts,  he  only  forfeits  his 
w^ges ;  and  it  cannot  be  contended  for  a  moment,  that  pne 
act  of  disobedience,  in  a  case  of  this  description,  will  ren* 
der  a  party  liable  to  a  larger  penalty,  (viz.  the  forfeiture  of 
his  property),  than  if  he  had  deserted,  or  refused  to  pro* 
ceed  on  the  voyage.     In  order  to  render  him  liable,   the 


{a)  See  th^  Schedule  to  that  statute,  where  the  form  of  the  articles 
is  get  outy  as  required  by  the  1 1th  sect, (b)  2  Rob.  Adm.  Rep.  86 1. 

(c)  By  which  it  is  enacted,  that  in  rase  any  seaman  or  mariner  shall 
desert,  or  refuse  to  proceed  on  tlie  voyage,  on  board  any  ship  or  vessel 
bound  to  parts  beyond  the  seas,  or  that  shall  desert  from  the  ship  or  vessel 
to  which  he  or  thsy  shall  belong,  in  parts  beyond  the  seas,  after  he  or 
they  shall  have  signed  the  contract  or  agreement  as  required  by  that 
statute,  he  or  they  shall  forfeit  to  the  ownen  of  such  ship  or  vasef«  the 
wages  which  shall  be  due  to  him  or  them,  at  the  time  of  his  or  their 
deserting  firom  such  ship  or  vessel,  or  obstinately  refiishig  to  pioeeed  pa 
such  voyage. 
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mA  mmt  be  not  only  wilfol,  bat  amoant  to  sacb  a  negfect      ^^^^^ 
of  duty  as  might  «xpose  theafaip  to  danger,  which  could   WiATRBK^t* 
■ol  be  the  caae  here,  as  she  was  near  the  shore,  and 
the  defendant  got  on  board  the  same  evening  in  another 
boat. 

•  Lord  Chief  Justice  Dallas. — ^The  fiicis,  ab  appeared  in 
evidence  at  the  trial,  were  these:  The  defendant,  hs  Cap- 
tain of  the  vessel  in  question,  beingp  on  shore  at  the  Mau» 
n/t#t,  and  intending  to  return  to  bis  ship,  the  first  bate  or- 
dered tbe  plaintiff,  as  second  mate,  and  three  other  seamen, 
to  take  the  ship's  boat  on  shore,  for  the  purpose  of  bringing 
bacjk  the  defendant :  oa  their  receiving  the  order,  they  said 
Ibey  would  never  return  again  to  the  shi))  if  they  once  got  oh 
shore,  and  the  carpenter  proved,  that  they  had  avowed  their 
express  intention  not  to  return  with  the  Captain,    They 
went  cm  shore,  but  refused  to  coiivey  hitii  to  h\i  sUip,  dnd 
he.  ^as  eventually  obliged  to  come  on  board  in  a  strange 
boat,  and  to  pay  for  his  conveyancie.    The  plaintiff,  and 
ihe  three  others  who  accompanied  him,  staid  on  shore  dur- 
ing the  night,  and,  on  the  following  tnoming,  they  were 
taken  before  a  Magistrate^  who  ordered  them  16  be  com- 
mitted to  prison  for  disobedience  of  orders,  and  they  ^ere 
accordingly  kept  in  custody  for  one  month.     It  is  to  be  ob- 
seryed^  that  the  boat  in  which  the  Captain  should  have  been 
brought  back  to  the  ship,  was  not  returned  during  the. 
night,  but  the  defendant  was  obliged  to  redeem  it  on  the  fol- 
lowing morning. — An  objection  was  taken  at  the  trial,  as  to 
the  nature  of  the  proceedings  which  had  taken  place  before 
the  Magistrate,  and  it  was  insisted,  that,  as  they  must  have 
been  in  writing,  attested  copies  of  them  should  have  been 
^oducedj    The  caose,  however,  tunJed  on  the  grOuttd  of 
delobedience.    I  eatertatifed  no  doubt  ^hHtetet  hvH  that  it 
amounted  to  a  disobedience  of  the  defendant's  orders  by  the 
j/hndCiff,  for  he  not  only  refused  to  convey  him  oii  jlnmrci  his 

own  ship,  but  he  himself  remain^  on  shore  a4l  night,    Ai 
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1633-        to  the  distioctioD  which  has  been  raised,  with  respect  to. 
WcATusRp KN   the  degree  of  the  disobedience,  I  cannot  conceive  a  stronger 

Laidlbb      ^^^  ^^^^  ^^^^  ^°^  '»  therefore,  see  no  reason  to  alter  the 
opinion  I  formed  at  the  trial. 

Mr*  Justice  PABK...There  seems  to  me  to  be  no  foun- 
dation whatever  to  disturb  this  verdict.  .  The  ship's  arti* 
cles,  under  which  the  plaintiff  incurred  a  forfeiture,  are  so 
far  from  being  illegal,  that  they  tend  in  the  greatest 
degree  to  the  good  management  and  discipline  of  a 
ship.  What  can  be  a  greater  act  of  disobedience,  than 
that  exercised  by  the  plaintiff?  He  not  only  took  away 
the  ship's  boat,  and  kept  it  on  shore  all  night,  but  would 
not  allow  the  Captain  to  go  on  board,  although  lie  was  de- 
sirous of  so  doing. 

Mr.  Justice  Burrouoh. It  is  important,  that  the  ar- 
ticles of  a  ship  should  be  strictly  observed,  and  the 
plaintiff  has  been  guilty  of  a  manifest  infringement  of 
them.  It  may  fairly  be  inferred,  that  he  never  intended 
to  return  to  the  ship  again,  and  on  the  following  morning 
he  was  cammitted  to  prison  by  the  Magistrate  before  whom 
he  was  taken,  for  disobedience  of  orders. 

Rule  refused  (a). 
(a)  See  Holt  oo  Shipping,  Vol.  I.  p.  452. 


Fridiof,  Whitfield  v.  Jambs. 

Apnl  «5e*. 

Where,  on  the  -I^R-  Serjeant  Peakey  on  a  former  day  in  this  Term,  had 
taxation  of  aa  obtained  a  rule  nisi,  that  it  might  be  referred  to  one  of  the 

attorney's  bilJ^ 

less  than  one-sixth  part  was  taken  off  bj  the  Prothonotary,  by  which  be  was  entitled  to  the 
costd  of  the  taxation  :-^Meld,  that  he  ought  to  have  applied  for  them  at  the  time,  and  that 
be  could  not  afterwards  have  them  allowed  on  motion;-— the  costs,  as  taxed,  having  been  paid 
by  his  client,  and  an  account  between  them  settled  and  adjusted. 
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ProtbojQoCaries  to  Ifuc  the  defeadaot's  attorney  bis  costs       >i2^L/ 
in  tbis  cause,  ocjcasioned  by  the  defendant's  taxation  of    Whitvuld 
bis  bill,  and  that  he  i^ould  pay  such  attorney  the  amount       Jambi. 

of  such  costs  w^en  so  taxed; ^less  than  one-sixth  part  of 

tbe  bill  having  been  taken  off  by  the  Prothonotary  on  the 
taxation  of  the  same  (o),  It  appeared  that  the  amount  of 
the  bill  was  68/.  \\s.  6d.  and  that  6/.  1^. 6d.  only  had  been 
deducted  by  the  Prothonotary. 

Mr»  Serjeant  Pell  now  shewed  cause,  on  an  affidavit 
which  sti^edy  that  the  defendant  had  caused  his  attorney's 
bill  to  be  taxed  in  February  last,  that  the  latter  attended 
before  the  Prothonotary,  but  did  not  demand  his  costs  at  the 

« 

time^and  that  after  the  taxation  the  defendant  paid  the  at- 
torney what  remained  doe  to  him  after  the  settlement  of  his 
bill,  on  which,  all  accounts  between  them  were  closed. 

Mr.  Serjeant  Peake,  in  support  of  the  rule,  submitted, 
that  tbe  defendant  was,  at  all  events,  liable  to  pay  tbe  costs 
as  prayed  for,  and  be  referred  to  the  case  of  IKndle  v. 
Shackleton  (i),  where,  upon  taxation  of  a  bill  of  costs,  a 
sum  was  deducted  less  than  onensixth  of  the  amount  of  the 
bill  delivered,  including  some  specific  disbursements  in 
the  cause ;  the  Court  ordered  the  client  to  pay  the  costs 
of  the  taxation. 

Mr.  Prothonotary  Ray  observed,  that  at  the  taxation 
before  him,  no  allusion  whatever  was  made  by  the  defend- 
ant's  attorney  as  to  the  payment  of  costs :  if  there  bad  been, 
he  should  have  recommended  the  defendant  to  pay  them, 
as  it  was  his  uniform  practice  so  to  do;  and  more  particu- 
larly so,  as  they  would  only  have  amounted  to  ten  shil- 
lings, as  the  parties  attended  for  the  purpose  of  taxation  on 
the  first  summons. 

(a)  See  the  statute  2  Geo.  3,  c.  2d,  t.  d3. (b)  1  Taunt.  d50. 


«i 
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Lord  Chief  JfuiCiee  DALLJiSi^Jt  apfiean  to  oie  dial  the 
defendaat's  attorney  conducted  bimaelf  moet  ^iroperly 
tinroughout  the  progress  of  the  cause,  and  did  not  ovcvw 
charge  his  client  in  the  bill  delivered  Co  him,  as  five 
pounds  only  were  deducted.  The  question  then  is^  wlie» 
ther,  under  the  circumstances,  he  should  have  made  this 
application  to  the  Court.  If  he  had  meant  to  have  insisted 
on  the  costs  attending  the  taxation,  he  should  faaved^ai 
so  before  the  Prothonotary ;  and  it  appears  that  if  he  had 
then  preferred  his  claim,  they  would  have  been  allowed  as 
a  matter  of  course ;  but  nothing  was  then  said  respecting 
them :  and  the  costs,  as  taxed,  were  afterwards  paid  by  the 
defendant  to  his  attorney,  and  all  accounts  settled  between 
them.  That  settlement  appears  to  me  to  be  a  waiver  of  the 
present  application ;  and  more  particularly  so^  as  the  mum 
sought  to  be  recovered  is  of  so  trifling  a  nature. 

Mr.  Justice  Burrough  concurring... 

Rule  discharged  (a). 

(a)  Mr.  Justice  Pim'k  wai  uh^tmU  at  the  Admiralty  S«MOdi»  sk  tBfe 
Old  Bailey. 


Saturday, 

April  i6ih.  TooTH,  Demandant ;  Boddinoton,  Tenant. 

A  coant  in  a  jThis  was  a  proceeding  in  the  nature  of  a  writ  of  right — 
cuinot  bcfa!  ^*  Setjeaut  BasoHquetf  on  a  former  day  in  this  Term,  ob- 
mended  by  sob.  |«ined  a  rule  nisiy  that  an  order  made  by  Mr.  Justice  Bur^ 
legation  that  '  tough  in  the  last  Vacation,  enabling  the  demandant  to 
u? wof  teiMd  ^™®°^  ^'"  connt,  might  be  discharged,  or  the  proceedings 
of  premises  beid  Stayed.     It  appeared  that  the  order  was  obtained  after  plea 

wfiurtheLoH  pl®*^^  ^^  ^^  ^^  ^^^  served,  and  that  the- demandant, 
acoordiog  to      in  his  couut,  had  originally  stated  that  he  was  seised  of 

the  cottom  of  a 

manor/'  instead  of  an  averment  that  **  he  was  seised  in  his  demesne  as  of  fee  and  right :"  and 
where  a  Jodge,  at  chambers^  made  an  order  for  scch  an  amendment,  the  Court  directed  it  to 
be  discharged. 
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tlie  tenemtiitB  dkunMwIed  in  bis  demesne  «i  of  fee  «id 

vtfbt,  and  by  the  emendflieiit  k  wes  stated,  ^*  tbat  be  was       Tooth 

am 

seised  ^f  the  teaenieiits  and  premises,  the  same  beiug^  witfaiii  B«o»mv«v. 

a  oertaio  maaor,  and  held  by  bim  as  of  bis  fee  and  right, 

at  the  will  of  the  lord,  aecording  to  the  cdstom  of  the  said 

paaor/'    This,  the  learned  Serjeant  sabmitted,  altogether 

altered  the  nature  q(  the  deinaBd ;  and  be  dted  the  cases  e# 

Ihm§dQjf  ▼•  Hughes  (a),  and  Charlwood  v.  Morgan  (ft), 

to  shew,  tbat  it  is  an  established  rule  not  to  amend  a  count  in 

a  writ  of  right,  unless  on  very  particular  grounds;  and 

tbat  it  was  only  possible  tbat  a  case  might  be  brought  be» 

fore  the  Court  in  which  it  might  be  allowed. 

Mr.  Serjeant  Lowes  now  shewed  cause^  and  admittedi 
that,  although  an  amendment  in  a  proceeding  of  this  nature 
was  not  allowed  as  a  matter  of  course,  still,  tbat  it  was  m 
the  discretion  of  a  Judge  to  grant  it  |  and  tbat  it  was  g(^« 
l*ally  done  on  the  terms  of  giving  the  tenant  an  imparlance 
to  plead  to  the  amended  count.  At  all  events,  as  bolb 
pajrties  acceded  to  the  amendment  when  the  order  was 
made,  it  is  conclusive ;  and  more  particularly  so,  as  terms 
were  imposed  on  each :  and  if  the  amendment  will  have 
the  effect  of  making  the  count  objeotionable  er  bad  on  the 
&ce  of  it,  the  tenant  may  demur* 

Mr.  Serjeant  Bosanquet^  in  support  of  the  role»  sub- 
mitted, that,  if  the  amendment  were  allowed,  ii  would 
completely  alter  the  nature  of  the  deaoAndaot's  claims  and 
if  the  tenant  were  put  to  his  demurrer,  it  woidd  placo  bisi 
in  a  moat  perilous  sitqatioo,  a^d  that  he  was  entitled  to  an 
lance  as  a  matter  of  course. 


Mr.  Justice  Burbough  observed,  that,  when  Ihe  uppli- 
«itioQ  was  made  to  bim,  be  told  the  pavtias  that  it  would 

(|i)  9  aof.  Aod  Ful.  453ir-^^&)  t  New  Rep.  i4. 
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aD8%rer  no  effectual  purpose;  but  that  had  his  atteution 
been  drawn  to  the  cases  of  Dumsday  v*  Hughesy  and 
Charlwood  y.  Morgan^  he  should  not  have  granted  the' 
order  :_And  the  Court  being  of  opinion  that  those  cases 
were  decisive  to  shew  that  amendments  in  proceedings' of 
this  nature  shouhl  scarcely  ever  be  allowed,  they  ordered 
the  rule  for  setting  aside  the  order  to  be  made 

Absolute. 


April  ^6th. 

An  attachment 
for  contempt*  in 
not  pa;iring  mo- 
ney ponaant  to 
the   Prothono- 
tarj's  alioeatuTt 
on  demand 
made  bj  a  third 
person,  who 
acted  under  a 
power  of  attor* 
ney,  maj  be 
aupported  on  an 
affidavit  stating 
that  he  shewed 
the  original  rule 
and  aUoeatur 
t6  the  party 
charged,  at  the 
time  of  the  de- 
mand; and  it 
seems  tliat  it 
was  not  neces- 
sary to  shew 
him  the  power 
of  attorney.— 
Sed  Qiurre. 


Bass  v.  Maitland. 

JJmk.  Serjeant  Frere  moved,  that  an  attachment  might 
issue  against  an  attorney  of  this  Court  for  contempt   in 

non-payment  of  117/*  to  the  plaintiff,  pursuant  to  the 
Prothonotary's  allocatur .^^^e  founded  his  motion  on  an 
affidavit,  which  stated,  that  a  personal  demand  had  beien  made 
on  the  former  by  a  person  named  Blisu^  who  had  a  power 
of  attorney  from  the  plaintiff,  authorising  him  to  receive 
the  above  sum,  which  was  still  unpaid;  and  that  BlisSf 
at  the  time  of  the  demand,  shewed  the  attorney  the 
original  rule  and  allocatur ^  as  well  as  the  power  of  attor* 
ney  authorising  Bliss  to  receive  the  money  for  the 
plaintiff. 

Mr.  Serjeant  Onslow  shewed  cause,  in  the  first  instance, 
on  an  affidavit  of  the  attorney,  which  stated,  that  the  power 
of  attorney  was  not  produced  or  shewn  to  him  at  the  time 
of  the  demand,  although  he  requested  to  look  at  it,  or  have 
the  contents  read  to  him ;  nor  did  Bliss  shew  that  be  was 
authorised  to  make  the  demand  on  account  of  the  plaintifi. 
This,  the  learned  Serjeant  submitted,  he  was  bound  to  do ; 
as,  if  he  did  not  produce  such  authority,  or  satisfy  the 
party  charged  that  he  acted  under  a  legal  power  from  the 
plain  tiff  to  make  the  demand  on  his  account;  or  if  it  should 
turn    out  that  he  was  not  duly  authorised,    such  party 
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would  be  liable  to  pay  the  sum  demanded  over  again  to  IS^ 
the  plaintiff:  and  it  is  an  established  rule,  that,  where  one 
person  authorises  another  to  act,  or  receive  money  on  his 
account,  such  authority  must  be  shewn  to  the  party  who 
demands  to  see  it,  in  order  to  ascertain  whether  such  third 
person  is  fully  authorised  to  act  or  not. 

.   Lord  Chief  Justice  Dallas* The  party  against  whom 

this  attachment  is  moved,  does  not  deny  the  service  of  the 
rule,  and  the  Prothonotary's  allocatur  thereon.  On  the 
other  hand  it  is  sworn  that  they  were  both  shewn  to  him, 
as.  well  as  the  power  of  attorney  from  the  plaintiff,  au- 
thorisiag  Blis$  to  receive  the  money  on  his  account.  I  am, 
therefore,  of  opinion,  that  enough  was  done  to  entitle  the 
plaintiff  to  his  attachment* 
» 

Mr.  Justice  Burrouoh. — It  must  be  observed  that  the 
party  charged  is  an  attorney  of  this  Court :  he  should, 
therefore,  have  shewn  a  plain  and  satisfactory  cause  why 
the  attachment  should  not  issue  against  him*  It  appears 
that  Bliss  had  a  power  of  attorney  to  receive  the  sum  in 
question  on  account  of  the  plaintiff,  but  he  was  not  bound 
to  produce  it.  The  attorney  does  not  deny  having  been 
served  with  the  rule  and  a//oca<rir,  which  I  think  wassufii- 
cient  to  charge  him  with  an  attachment. 

.  •    .  .  » . 

'  But  the  Court,  under  the  circumstances,  ordered  the 
attachment  to  remain  in  the  office  ten  days  (a). 


.  (a)  But  tee  Hartley  v.  Barlow,  l  Chit  229,  where  it  was  decided, 
that  ao  attachment  for  a  contempt,  in  not  paying  money  pursuant  to 
the  Master's  allocaiur,  cannot  be  supported  on  an  affidavit,  stating  a 
demand  of  the  money  by  a  clerk,  without  shewing  a  power  of  attorney. 
See  also,  Tidd's  Praetiee  Vol.  II.  7th  edition,  868.    Jafkson  v.  Clarke, 

1  M'Cleliand,  Excheq.  Rep.  72. 
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8«*««*J»  Glasibr  V.  Eve  and  three  otben, 

AprU  86ch. 

Where,  in  an     J'  HIS  was  EH  aotiOD  of  trover  for  live  and  dead  stock.-^ 
action  of  troTer,  ^^  ih^  trial,  before  Mr.  Baron  Oraham^  at  the  Itet  Summer 

the  plaintiff 

claimed  under  Afisizes  at  Lincoln^  it  appeared  that  the  plaintiff  had  lent 
b°  bui  of  M^r  ""^"^y  ^  ^®  BowmoTf  who  requiring  further  adtunoes, 
from  the  sheriff,  the  fcrmep  procured  two  warrants  of  attorney,  exeoutodby* 
i!!Iaed'by l"im '^  ^^^^^^^  &>  ^  «ecurity  for  T^-paymeut ;  but  on  default  betttg* 
against  J.  &  who  made,  judgment  was  entered  up,  and  two  writs  ^ofexeotl*^ 
bankrupt,  tiou  istued*    After  the  sheriff  had  been  in  poMemon  soms^ 


came 


and  the  defend-  ^^^^  Bowftwr  became  bankrupt,  and  two  of  (he  defend^ 

ants,  as  his  as-  '  ^        *■ 

signees,  seiaed  auts   Were  ohosen  his  assignees;    and,    conceiving  thai 

T^r^tue  of 'the  Bowmar  and  the  plaintiff  had  been  acting  in  collttMiiy 

commission,  but  they  instructed  the  two  other  defendants,  as  the  messen* 

the  action  m  8^  ^^^  ^^^  assistant  under  the  commission^  to  retake  the 


toch,  or  were  csttlo. which  bad*  heou  leried  under  the  execntioni^  issoed* 

acted  in  that  on  the  judgments  entered  up  on  the  warrants  of  atlsrooyv 
tru"k*^rJS!'*  which  they  aecordingly  seiaed,  by  virtue  of  the  powers 

that  they  must  vested' in  them  under  the  comiuissien#..«AtUhe'tpirii,  tfap#i 

^.irgtf  origimilwarnmuof  attorney  we(epr«ioeed  from    tlM> 

and  conse-  judgment  4)filce,  and  their  due  execution  proved^  as-weil' 

it^was^ncum.  ^  ^be  oousUeratfeu  for  wfaieh  they  were  given :  th^  two»^ 

bent  on  the  ^^rits  of  fieri  facios^  issued  by  virtue  of  Ae  itdirtutonts* 

plaintiff  to  pro-       ,...j^  ,  ^     ^  •\.® 

dace  an  exa-  which  had  been  entered  up  on  the  warrants  of  attorney 

Ihl"Sdgment^  Were  also  produced ;  and  it  was  forther  proved  that  the 

on  which  the  sheriff,  by  vnrtue  of  sneh  writs,  took  possession  of  Btm^'* 

was  grounded,  mar^«  csttlc ;  and  afterwards,  and  before  the  bankruptcy, 

as  well  as  the  made  an  assignment  to  the  plaintiff  under  a  biU  of  sale, 

writ  itself,  and       ,  .  ,  .      •=*  .  .         ,       ^ 

the  assignment  wbich  assignment  was  also  produced, On  an  objection' 

tohim  from  Uie  (^j^^  ^j^^  y^y  ih^  defendants,  that  this  proof  was  not  suffix 

cient,  the  learned  Baron,  required  the  production  of  tht9? 
warrants  under  which  the  officer  had  made  die  levy  ;'biif 
they  were  not  in  Court*    He  then  required  the  plaintiff  to 
produceexainined  copies  of  the  judgments  on  which  tbeox- 
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editions  were  founded;  but  as  he  did  not  oome  prepared  with 
them,  and  they  could  not  be  produced,  he  directed  a  nonsuits 

Bfr.  Serjeant  Huttock^  in  the  course  of  the  last  Michael^ 
mas  Term,  obtained  a  rule  nm,  that  this  nonsuit  might  be 
set  aside,  and  a  new  trial  granted ;  and  submitted^  that  it 
was  soflicient  for  the  plaintiff  to  produce  and  prove  the 
writs  under  which  the  execution  was  levied,  and  the  a»* 
sigiHiient  from  the  sheriff  to  him,  as  that  alone  would  givo 
him  a  good  title  to  maintain  this  action ;  for  that  even  a 
vendee  acquires  a  title  in  articles  purchased  by  him  at  a 
sale  under  an  execution,  however  the  sheriff  may  be  af« 
fected  by  such  sale. 

Mr.  Serjeant  Faughan  now  shewed  cause,  and  admitted 
that,  although  as  between  the  plaintiff  and  the  bankrupt,  it 
would  only  have  been  necessary  for  the  former  to  have  pro- 
duced the  writs  uf  fieri  facias  and  the  assignment  to  him 
frpm  the  sberifl^  yet,  as-  the  present(> action  was  brought 
against  the  defendants,  as  assignees  and  messenger  undep 
the  commission,  who  had  taken  possession  of  the  bankrupt^ 
]prOperty  by  virtue  thereof,  it  was  incumbent  on  the  plains 
tiff  to  shew  a,  good  title  in  omnihus^  and  of  wbieh-  the 
judgments  on  which  the  writs  were  grounded  formed  a 
constituent  and  essential  part.    In  Marty n  v.  Podger  (a), 
it  was  decided,  that  sheriff's  officers,  who  Justify  the 
seisnre  of  goods  under  a  vfviv  o{ fieri  facias^  must  produce 
^  and  prove  a  copy  of  the  judgment  on  which  scKh^writ 
issued;  and,  on  Lake  v.  Billers  (b)  being  there  cited^ 
which  was  an  action  of  trespass  against  the  sheriff  for 
faking  goods  under  a  writ  of  fii  /b..  Lord  Chief  Jastice 
EMi  ruled,  *^  that  the  defendant,  though  sheriff,  ought  to 
gife  in  evidence  a  copy  of  the  judgment;  but  that 'if 
would   have  been  otherwise,  if  the  t  trespass  had  been 

(«)  5  Burr.  ^1^1  ;  S.  C.  t  Str  W.  tA.  701.- — (k)  I  Lord  lUym.  7SS. 
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1825.  brought  by.  the  person  against  whom  tbe^Em  facias 
issued/'  On  which  Lord  ilfan«;^/tf  observed,  that  (a) 
^'  that  case  proved,  that,  as  the  action  was  brought  by  a 
stranger,  the  jadgment  must  be  proved,  and  that  the  gene* 
rai  apprehension  Was,  that  it  was  necessary  to  produce  a 
copy  of  the  jadgment ;"  and  the  rest  of  die  Courl  con- 
curred in  that  opinion*  These  cases  are  directtyhi  point 
to  shew,  that  in  the  present  an  examined  copy  of  the  judg* 
ments  should  have  been  produced  and  proved  as  against 
the  defendants  as  assignees,  although  it  migbt  not  be  ne- 
cessary as  between  the  plaiutiflT  and  the  bankrupt;  and 
if  it  were  incumbent  on  him  to  prove  the  wifits  "under 
which  the  executions  were  sued  out,  so  the  jndgmedHt  on 
which  they  were  grounded  formed  a  necessary  part  of  bis 
title,  as  they  were,  in  point  of  fact,  the  basis  On  which  it 
was  founded. 

[Mr.  Justice  Burrougfu — Here,  the  plaintiff  had  ob- 
tained execution  against  Botvmar  before  his  bankruptcy, 
and  the  defendants,  as  his  assignees,  laid  claim  to  it  after- 
wards ;  they  must,  therefore,  stand  in  the  same  situation  as 
the  bankrupt  himself ;  and  the  question  is,  whether  they 
can  require  more  than  he  could  have  donef} 

Their  names  did  not  appear  on  the  record  as  assignees, 
nor  was  it  proved  that  they  defended  in  that  character. 
No  notice  was  given  them  by  the  plaintiff  to  dispute  their 
title ;  nor  does  it  appear,  ffom  any  part  of  the  learned 
Baron's  report,  that  they  had  acted  as  assignees,  or  were 
so  considered  at  the  trial;  nor  wsis  any  distinction* then 
drawn  as  between  the  original  parties  to  a  suit  and  a 
stranger.  The  nonsuit,  therefore,  was  perfectly  correct ; 
and  even  if  the  defendants  were  assignees,  still,  as  the 
plaintiff's  title  was  principally  founded  on  the  judgments^ 
they  should  have  been  proved,  unless  the  action  bad  been 


►-J 


(a)  J  Burr,«6Sd ;  See,  alto,  Ackuwrth  v.  Kempt,  i  Dou^.  41. 
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brought  against  the  •heriff^.  who  was  bound  to  act. under  vi^w 
the  writs  wUeh  had  been  delivered  to  him,  and  by  virtue  Gla8is» 
of  which  the  exeeations  had  issued.  £ti., 

Mr.  Serjeant  Lems,  in  support  of  the  rule^  produced 
aiBdavita  to  shew  thai  the  defendants  were  considered  as 
assignees  at  the  trial,  although  they  were  not  expressly 
proved  to  have  been  so ;  and  submitted,  that  tbe  pbintiif  had 
done  all  tt^t  he  was  bound  or  required  to  do,  in  making  out 
9LprimdJacic  title  against  them ;  and  that  it  wa§  not.neces* 
sary  to  dispppte  the  principle  as ,  laid  down  in.  Martyn  Xt 
Podg^p  as  there  the  plaintiff  was  a  stranger  to  the  execu- 
tiou^not.b^ingtbe  party  against  whom  it  bad  issued,    in 
that  case«  therefeie,  he  must  be  taken  to  have  stood  on  his 
own  title;  and  the  distinction  was  there  drawn,  that  wher^ 
the  action  is  brought  by  a  stranger,  the  judgn^ipit  n^ust  b^- 
proved ;  but  that  it  was  otherwise  if  it  were  brought  by  the 
person  against  whom  the  writ  of  fieri  facias  was  issued, 
as  he  must  be  supposed  to  be  cognizant  of  the  judgment. 
So  here,  b»  the  defendants  stood  in  tbe  same  situation,  as 
the  bankrupt  himself,  against  whom  tbe  executions  issued, 
and  daimed  a  title  to  his  effects  as  acting  in  tbe  charac-% 
ter  of  his  assignees,  which  effects  bad  been  previously  as^ 
signed  to  the  plaintiff  under  a  bill  of  sale  from  the  sheriff^^ 
^ey  thereby  identified  themselves  with  the  ba^nkrupt., 
They  n^ght  have  shewn  themselves  to  be  strangers  to  bimn 
but  the  stock  was  taken  in  execution  as  his,  and  the  sheriff 
made  an  assignment  to  the  plaintiff  accordingly.    It  waa 
'  therefore  sufficient  for  the  latter  to  prove  tbe  executions  and 
assignment  as  against  tbe  bankrupt,  as  it  would  be  apnmd. 
fdeie  title  against  all  persons  but  strangers^  which  the 
defendants  could  not  be  inferred  to  be,  as  they  represented, 
the  bankrupt  again9t  whom  the  executions  were  sued  out 
^  tbe  suit  of  the  plaintiff  previous  to  the  bankruptcy;  and 
no  fraud  was  attempted  to  be  set  up  as  between  him  and 
the  bankrupt. 

VOL.   VIII.  E 
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r$S$.  Iiord  Ghi^f  Justito  DAi;i>A8..^If  the  defendaatB  are  not 

((»*  bo  coottdered  as  ansignees,*  there  caa  be  no  doubt  what* 
ever  on  the  subject ;  and  if  they  did  not  defend  the  actioii 
as  suchy  I  am  of  opinion  that  the  nonsuit  was  perfectly 
correct.  Although  the  defendants  might  primA  facie  be 
taken  td  be  assignees,  still  there  i»  nothing  to  be  collected 
flrom  tbo"  report  of  the  learned  Baron  who  tried  the  caus^, 
that  they  defended  the  action  as  such,  or  eren  that  they 
bad  acted  in  that  character.  They  most,  therefore,  be  noW 
considered  as  strangers ;  afid  if  so,  the  plaintiff  ivas  bound 
td  produce  an  examined  copy  Of  the  judgments,  on  being 
called  on  for  thut  purpose  at  the  trial.  On  the  ground, 
therefore,  that  the  defendants  must  be  considered  as  stand- 
ing in  the  situation  of  strangers,  I  think  the  nonsuit  ought 
tb  stand,  unless  the  plaintiff  will  consent  to  gb  doWn  to  a 
tlewtWal,  on  payment  of  cl^ts. 

Mr.  Justice  PAkk  concurred. 

Mi^.  Justice  BitRiioubH. — It  ap|)ears  to  me,  that  even  if 
the  defendants  had  defended  this  action  as  assignees,  the 
Judgments  should  have  been  produced  on  being  called  for 
at  the  trial.    It  is  true  that  the  production  and  proof  of 
a  writ  is  sufficient  in  an  action  against  a  shei^iff,  but  that 
does  not  extend  to  other  persons;  for  a  writ  is  issued  by. 
the  order  of  the  Court,  under  the  authority  of  which  the 
riieriff  acts,  and  he  is  only  justified  in  proceeding  accord- 
ing to  its  direction.     Here,  however,  the  plaintiff  claims 
under  the  judgments  obtained  against  the  bankrupt,  to 
which  the  defendants  maybe  considered  perfect  strangers; 
and  more  particularly  so,  as  it  does  not  appear  on  the  iacb 
iif  the  Jodge^s  report  whether  they  i^ere  assigtie^  or  not, 
not  were  they  proved  to  have  acted  as  sudh  at  the  tfial.  The 
plaintiff  should  have  been  prepared  to  complete  his  title 
dt  oiknibtiSf  by  the  production  of  examined  copies  of  the 
judgment-roll   on  which  the  writs  were  groUodild,  and 
und^r  which  the  executions  were  issued. 


But  the  Court  ultimately  directed ,  that  the  judgment  of 
nonsuit  should  stand,  unless  the  plaintiff  would  consent 
to  go  down  to  a  new  trial  on  payment  of  costs,  which  they 
strongly  recommended,  and  the  rule  was  ordered  to  be 
dreWlr  up  acGordiDgly. 


WxtJiP,  DemandaBi;    ALDEnsflV,  TeMnt;   Wilson  anil      Mimdayf 

another,  Vouchees.  April  99ih. 

JUr.  Serjeant /r<?yioood  tnoved  that  this  recovery  might  Arecoferyihfty 
pass,  notwithstanding  an  omission  in  the  warrant  of  attor^  thT'words"* 
iley,  which  was  in  the  following  terms :  "  The  vouchees  "  tketr  attor^ 
put  in  their  place  S.  P.  and  K,  N,  jointly  and  severally,  "lotted  in  the 
against  Z  A,  to  gain  or  lose  in  a  plea  of  land/'    The  warrant  ot*  at- 
v^ords  '^  their  attamies**  before  those  of  "jointly  and  se-  ttro  Toucbee^. 
veraltyi'^  having  been  omitted  by  mistake.     The  learned 
Serjeant  submitted,  that  although  it  was  a  ^ule  that  no 
amebdmetit  Could  be  made  in  a  warfant  of  attorney  (a), 
still  that  thode  Wotd^  might  he  omitted,  as  they  might  be 
considered  as  surplusage:  and  he  referred  to  the  form  of  a 
warrant  of  atforney  in  the  Year  Book,  3  Hen.  7,  where  the 
Prothonotary  had  certified   the  form  to  be  as    follows, 
viz,  **A.S,  (the  voachee),  posuit  in  loco  suo  T.  B.  versus 

jpeieniem  in  ptacito  terrte.**    So  here,  5.  P.  and  K. 

i\r,  were  appointed  attornies,  although  not  specifically  de* 
•cribed  as  such* 

The  Court  hereof  o]^iiAion,thaf  it  was  unnecessary  to  in- 
lAMhic^  At^otAn{theirattoimiei),^ii S.  P.  arid  K.  N.wete 
flsefbly  to  be  eonsfd^r^  as  Apfiomted  fbi^  tbe  purpose  of 
stilflfbf itig  the  re<!overy,  Atid  tot  fbr  sfny  pfoceedingA  at  law, 
and  that  they  were  therefore  sufliciently  described  in  the 
warrant  of  atlomef  . 

Fiat  (6). 

'  (#)  dte  t  Mirtb,  SSSw  a  Tauiii.  dH^-— <^)  See  Paimer,  DamAtf* 
tnt;  Alexsnder,  Tenant;  Stacy»Voaclne;^Lta;  DemiUM^iit;  Rittl^ 
^alJ,  Tenam ;  Grtmea,  Vouchee.    8  Taunt.  l64. 
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52;  CASES   IN   BASTER  TBUM, 


.^*^?^l  Upton  v.  Curtis  and  Lawrence. 

Apni  StSth, 

Where,  in  re-  X  HIS  was  an  action  of  replevin  for  takings  the  plaintiff^s 
pleTin  by  A.      mods.— .The  defendants  avowed,  that  one  Tkomas  PetU 

against  B,,  the     ^  '  ^ 

issue  was,  whe-  man,  for  two  years  next  before  and  ending  on  the  6th  of 
Mdef att»  -4^''>  lSl9f  and  from  thence  until,  &c.,*  was  tenant  to 
certain  annual  them,  by  Virtue  of  a  demise  to  him  made,  at  the  yearly 
that  the  latter  ^^^^  of  296/.  payable  half-yearly ;  and  that  one  year's  rent 
was  not  •<»»-  lieine  due  from  him  to  them  on  the  saicj  6th  of  ApriL  they 

patent  witnesa  ^  r      ^        ^ 

to  ptove  the  Well  avowed  the  taking,  &c*  They  also  made  cognia^nce^ 
amount  of  such  ^  bailiffs  of  the  said  Thomas  Pettman,  and  averred  that 

rent,     wnere, 

therefore,  J3.»  the  plaintiff,  for  two  years,  ending  on  the  llth  October , 

a,Ste!SwdoE  1818,  held  the  place  in  which,  &c.,  as  tenant  to  Petiman, 

the  goods  of  ^.,  under  a  demise  from  him  to  the  plaintiff,  at  the  yearly 

to  c.:— Held,  rcQt  of  90(,  payable  at    Lady -day  and  Michaelmas  in 

thatC.  could  gj^^ij  j^^    and  that,  because  20/.,  parcel  of  that  rent,  end* 

not  prove  that  •,, 

the  original  te-  ing  00  the  said  llth  October f  became  due  from  the  plaintiff 

«"rwd,^  Md"*  ^  P^t'^^^^f  ^^^  residue  having  been  before  paid,  they  well 
that  he  had  he-  acknowledged  the  taking,  &c.  The  pleas  in  bar  tra-. 
c!at  an^n-  versed  the  demise  as  stated  in  the  avowry  and  cogpii- 
creased  rent.      :^nce,  and  on  wbich  issue  was  joined  (a).    At  the  trial  of 

the  cause  before  Lord  Chief  Baron  Richards,  at  the  last 
Summer  Assizes  at  Maidstone^  it  appeared  that  one  JFU* 
Ham  Pettman  being  seised  in  fee  of  certain  premises  situ- 
ate  in  the  parish  of  Eastry^  in  the  county  of  JSTen^,  demised 
them  to  the  plaintiff  oil  the6tb  Aprils  1815,  as  a  yearly 
tenant,  at  the  annual  rent  of  20/>  That  William  Pettman^ 
on  the  Ist  December  in  that  year,  demised  the  premises  in 

question,  then  being  in  the  occupation  of  the  plaintiff, 

» 

(«)  See  the  pleading;*  set  out  at  length,  anU,  Vol.  V.  90U  where 
this  cause  came  before  the  Court  oa  demurrer,  which  was  overruled, 
on  the  ground,  that  the  material  point  iu  issue  was  raised  between  the 
parties,  viz.  whether  Thomas  Pettnmn  held  under  the  defendants,  as 
stated  by  .them  in  their  avowry. 
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togeth^  iritb  other  premiaesy  to  his  son  Thomas  PeitmaHf  :ff^ 
•  for  a  term  of  fourteen  years,  at  the  .yearly  rent  of  298/., 
•payable  half-yearly;  and  that,  on  the  26th  Januargf 
1816)  fFilliam  Petiman  conveyed  the  whole  of  those  pre- 
miseS)  including  those  of  the  plaintiff,  to  the  defendants, 
by  way  of  mortgage  in  fee.  That  the  interest  on  the  mort- 
gage not  having  bee^  regularly  paid-  to  the  defendants, 
and  fFilliam  Peitman  having  become  embarrassed,  the 
'pliuatiff,  together  with  tlie  other  tenants  in  possession, 
-were,  in  January^  1817,  served  with  a  notice,  requiring, 
them  to  pay  the '  rents  in  future  to  the  defendants,  as 
mortgagees,  which,  under  the  terms  of  the  original  hold- 
ing, were  made  payable  to  William  Ppttman.  That  th^ 
plaintiff,  from  the  date  of  this  notice,  accordingly  paid  to 
the  defendants'  agent  two  years'  rent,  from  the  6th  April, 
1817,  to  the  6th  ApriU  1819,  inclusive,  by  half-yearly  pay- 
ments, at  the  rate  of  20/.  jper  annum.  That  after  the  last 
payment,  vix.  in  tbe  month  of  June  in  that  year,  the  plain- 
tiff was  called  on  by  the  defendants  to  pay  them  20/  more, 
on  the  ground  that  the  rent  actually  payable  by  him  was 
at  the  rate  of  90/.  per  annum,  instead  of  20/.;  and  they 
accordingly  levied  a  distress  for  that  sum,  as  being  the 
balance  of  rent  due  to  them  on  the  6th  April  preceding, 
vtz.  5/«  updn  each  of  the  four- last  half-yealns,  behaving 
paid  at  the  rate  of  20/.  a-year  instead  of  904  In  order  to 
prove-  that  the  plaintiff  was  liable  to  pay  this  increased 
rent,  Thomas  Petttnan  was  called  as  a  witness  for  the  de«> 
fcndants^and  proved,  that  previously  to  his  accepting  the 
lease  of  his  father's  estate,  of  which  the  premises  occupied 
by  the  plaintiff  formed  a  constituent  part,  the  latter  had 
received  a  noti<^  to  quit  from  his  father,  the  original  les- 
sor, and  afterwards  had  agreed  to  become  tenant  to  the 
witness  P^^mon  at  the  advanced  rent  of  90/.  a-year,  iu- 
«tead  of  20/.  ;-^when  it  was  objected  for  the  plaintiff  that 
he  was  incompetent  to  prove  that  tact,  on  the  ground  that 
•he  was  an  interested  witness ;  as,  if  the  defendants  ^Quld 


to  pAy  ihem  for  tbe  pmaises  b0  bmnelf  teM  i  fimi«  furtlwr, 
ibM  it  wouy  ere«te  i»  him  n  q^w  oharActer  and  mteffw^ 
in  re«peot  of  those  ff^vmw  which  iroi^  in  tb^  piaintiiOT's 
occupfttioli.  It  wa9  also  submitted,  that  tho  defemlaJvAv 
eould  only  recovor  en  the  cognizance  mvder  wlMch  (be 
distress  was  laben,  but  which  waa  ultimately  abaad0ned 
on  account  of  a  rariancein  the  dates  of  the  days  on  whicjb 
the  rent  was  to  be  payable.  The  only  qaestioo  jthen  homffr 
whether  the  plaintiff  wes  in  possession  i^f  the  promiw^lP 
question  at  the  rent  of  90/.  or  30A  a*year:.^Tbe  Lord 
Chief  Baron  obserFed  to  the  Jury,  ibat  that  question  4a^ 
ponded  entirely  on  the  testimony  of  JT^nms  Pfittnui9h 
which  had  not  been  opposed  or  impeaphed,  apd  be  di- 
rected them  to  find  a  verdict  for  the  defeudants,  if  tbsy 
considered  his  e videace  to  be  satisfectory  and  well  foandsd ; 
they  accordingly  gava  a  ve^ict  fer  the  deli^dantfi^  bio 
JLordship  reservmg  the  question  a»  to  whether  such  oFi* 
denpe  was  adwissible^  for  the  cpnsideratioo  of  thfi  Co|ir|. 

jtfn  Serjeant  l^we$  haviagy  in  the  last  Mic^aefnuf^ 
Term,  accordingly  pbtaioed  a  rol^  ^^^  that  tbi«  rerdict 
migfel  be  set  asjde  and  a  new  trial  granted,  on  t]|#  grQui>4i^ 
that  J%(9ma8  Petiman  was  incompetent  as  a  witnass  at 
the  time  ha  was  called^  as,  in  case  of  a  judgPjMUt  de  reiorno^ 
kabendo^  it  would  operate  ia  his  favour,  or  that,  if  the 
defendants  did  not  succeed,  be  would  be  liablato  (he  costa 
of  the  distress,  as  they  made  cc^izance  under  him;  and 
conaequently,  that  ha  sought  to  establish  bis  own  title  by 
shewing  that  the  plaintiff's  original  tenancy  h^A  bejen  do- 
"    termined,  and  a  new  one  creiated  at  an  fncreasad  r^tv^ 

Mr«  Serjeant  Ta44y  now  shewed  cawse,  and  sutmutted, 
thttt,  under  the  circuflMSAces,  Thtmm  Pftimw  was  a 
campetent  witoess  H»  prove  that  the  pbiatjff  had  agrsad 
la  pay  Urn  a«i  ad vancied  rent  of  30/.  a^year,  matead  of  ^* 


llMWff  ll^MW  PtigiQaliy  payables  tq  bis  fi^tjlnei; ;  ^n^  |b| 
jnrjr  ibnYJog  fomid  a  iwrdiot  aeoofdtngljr,  it  is  etw^mivet 
avdrCtHii^t  J>e  disturbed.  Peiiman  w«s.  119  parly  lo  1^ 
rocord,  nor  was  lie  inlerested  id  the  evwnt  4>f  tbe  sail,  as 
Iha  iwnijiit  oauld  not  be  used  io  evidence  eitber  for  or 
agaiaat  biiB.  He  stood  in  tbe  intermediate  cfaarmcfer  of 
bndloed  $0  ihe  piaiotiff,  luid  tenant  to  tiie  defondants.  If 
ibeammnt  of  the  rent  to  he  paid,  by  the  ptaiintiff  should 
be  Jmyeased  ihrougfa  his  testimony »  yet  the  amount  toJhs 
•eeeiv^Ml  hy  ihe  defendants  would  be  theceby  ditninisked  | 
Mid' whateyer  stun  Ihe  plmntiff  aiigbt  ^y  ^beot  wjould  be 
CMmsequeotly  deducted  from  any  iclaim  or  demand  wbieh 
PeMmon  ihe  witness  might  hav«  as  agaisBt  him.  Tbe  prin^ 
oiple  laid  down  in  $be  case  of  Beut  y»  Baker  (a)j  is  e^iplica^ 
ble4o  tbe  present,  viz.  that  if  tbe  procemlingain  (the  cause 
cannot  he  used  for  a  witness,  he  is  eompotent,  ^altbougli 
be  may  entertmn  wishes  on  tbe  subject,  as  that  only  goes 
tQ  bis  credit  and  not  lo  bia  eempetenoy.  If  the  defendants 
olMaioed  judgm4fUf  it  conld  nol  be  pleaded  as  a  diaebarge 
9e  to  Pa</sian,  for  be  was  fiot  4:alled  on  jto  prore  tbe  payment 
of  itbe  rent,  bnt  merely  that  tbe  rent  payable  by  tbeplsjn- 
iMT  to  hjm  was  of  the  amiuaj  amount  of  80/.  $  and  if  ihe 
defendants  Aid  not  reoeire  that  sum  from  the  fdaintiff,  it 
ie  tqoit$  iclear  tbat  be  would  be  liable  to  pay  it  to  tbe  wii^ 
neaa^  who  coneequentiy  eleod  in  tbe  sitoation  ef  a  atake*- 
holder^  ^  iwbateirer  sums  be  might  receive  in  bis  eapa^ 
city  of  landlord  >is4ue  to  bim  from  tbe  fdaintiff,  be  weuU 
kt^w^  tp  pay  over  to  the  defendants  in  bis  character  of 
tMeat  to  tbem  t  lie  was  a  4eb(feor  es  to  the  nne,  and  e  lore* 
ditor  as  to  tbe  ptber. 

Mr.  Steijeant  Lataes^  in  euppert  of  the  rule,  smbmitted, 
tbftt  Ibo  main  ^jiieslioD  at  the  trial  srae,  whether  tbe  te« 
WMrr  of  tbe  pl^ff  under  WiUiam  PeUman  ibe  orig inat 

t«)  e  Term  R«p.  HZ. 


21^^  lessor,  bad  been  [determined,  or  not.  Thamai  PetUM^'f 
the  witnees,  bad- a  direct  intm*est  in  proving  tbe  disconti- 
nuance of  tbat  tenancy,  as  the  efieot  of  bis  'USBtimowy 
would  be,  not  only  to  increase  tbe  amount  of  tbe  rent 
payable  by  tbe  plaintiff,  but  te  discbai^  tbe  witness^  pro 
tatUOf  from  tbe  rent  payable  by  bim  to  the  delendaal% 
and  wbich  be  bad  covenanted  to  pay  under  the  lease  made 
to  them  as  mortgagees.  He  was  lessee  to  them,  and  if 
they  were  to  succeed  in  this  suit,  it  would  disebarge  bim 
from  tbe  amount  of  the  rent  said  to  be  payable  by  the 
plaintiff,  and  a  judgment  of  de  reiomo  k^dbendo  would  tend 
to  operate  as  a  paymenK  In  Bland  v.  AnBley  (a),  which 
was  an  action  of  trespass  againt  the  sheriff,  the  question 
was,  whether  goods  wbich  bad  been  taken  in  execution  in 
a  suit  against  J.  S^  belonged  to  him  or  the  plaintiff,  -and 
J.  &  was  .held  tq  be  an  incompetent  witness  for  tbe  de- 
fendant, to  prove  that  the  goods  were  his  property,  since 
he  would  have  been  discharged  from  his  debt,  in  case 
a  verdict  had  been  found  for  the  defendant;  and  Sir 
Jiame^  Mansfield  there  Baid*(i)  **the  witness  was  called 
to  give  evidence,  the  effect  of  which  would  be  to  pay  bis 
own  debt  with  the  plaintiff's  goods."  So,  here,  tbe  effbct 
of  the  testimony  of  P«f /man,  as  to  the  distress  levied  on 
the  plaintiff  by  tbe  defendants,  would  be  to  diminish  the 
quantum  of  rent  due  from  tbe  witness  to  the  defendanto 
under  his  lease,  to  tbe  amount  of  the  rent  said  to  be  paya- 
ble to  bim  from  the  plaintiff.  In  Clarke v,  iSAetf(e),  which 
was  an  action  for  money  had  and  received,  and  brought 
to  recover  back  money  which  bad  been  entrusted  to  the 
plaintiff's  servant  for  a  special  purpose,  and  paid  by 
bim  in  effecting  illegal  insurances,  be  was  considered 
incompetent  without  a  release*  Here^  Pettman  bad 
not  been  released,  and  he  was  therefore  inadmissible 
as  ^  witness  when  called  at  the  triaL     On  these  grounds^ 

(a)  2  New  Rep.  3S  !*—(*)  Id.  3S«. (c)  Cowp.  199- 
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it  k  quite  dear  thai  lie  bad  an  iaterest  in  the  event  ^lSgS> 
of  the  euity  as  he  came  to  diacbarge  part  of  Ina  own 
rent ;  for»  whatever  amount  the  defendanta  might  recover 
as  agaiaat  the  phdntiff,  to  that  amonnt  the  witness  would 
be  disdiaq^^  He  had  also  a  direct  interest  in  shewing 
that  the  flhiiitiff's  origind  tenancy  bad  expired,  and  that 
be  oecspied  under  the  witness  at  an  increased  rent,  by 
virtoeof  an  agreement  subsequent  to  the  original  tenancy. 
Taking  it  in  another  yiew,  he  was  clearly  incompetent,  as 
be  came  to  support  a  demise  in  a  cognizance  in  which  it  was 
alleged  that  the  plaintiff  held  under  him.  He  was,  there-^ 
fore,  in  point  of  sobatanoe  a  party  to  the  record ;  and  al- 
tboagb  the  cognizance  was  abandoned  on  the  ground  of 
a  varimoe  in  the  dates,  it  did  not  restore  bis  competency, 
so  as  to  discharge  any  part  of  the  rent  due  ftom  bim  to 
the  defewfainta  vnder  the  lease  of  the  1st  of  DtBeemhetf 

181& 

1  •  •  • 

Load  Chief  Joatioe  DALhA8^.^The  only  question  in  diis 
caae  is,  whether  Thomas  Peitman  had  any  and  what  in* 
terest  in  the  event  of  the  suit.  This  will  not  torn  on  the 
teat,  whether  the  verdict  can  be  used  in  evidence,  either 
for  or  against  him.  If  the  effect  of  his  testimony  was  to 
dischaige  himself  from  the  payment  of  any  part  of  bis 
rent  to  the  defendants,  or  advance  the  plaintiff's,  under 
a  anbaequent  agreement  made  to  the  witness,  it  appears  to 
me  that  be  would  clearly  be  interested  in  the  event  of  this 
action.  I  therefore  think,  that,  under  the  circumstances,  be 
was  improperly  admitted  as  a  wituess,  and,  consequently, 
that  the  rule  for  a  new  trial  must  be  made  absolute. 

Mr.  Justice  Park. It  appears  by  the  avowry,  that 

Peitmany  the  witness,  was  tenant  to  tbe  defendants  at  the 
yearly  rentfOf  298/.  If  the  plaintiff  held  under  him  at  the  ex- 
tra rentofaO/.  instead  of  i20/.  the  witness  would  have  less  rent 
to  pay  for  what  he  himself  held,  and  would  only  have  been 


90  »AU»  HI  BA8TBS  tVBM, 

jm^  1miU«  to  *e4eiM«itofiNrae8IL  instead  of  298/.  Tiyewaio 
Vftqk  qoMtioDaldietriiil  w9»^wheiikeT  tliepbiBCiff  b^dMidocc«» 
Cp^.v..  ^f^  ^^^  prymises  atcke  annaal  nentaf 20/.  or 80/.  )i^pe<u» 
to  im  tbM  7%rai0«  F^fitman  opuU  iioi  ihe  entillad  to  pn>v# 
tjn>,  M  Ibe  plftinljff  fiQald  9«iiy  be  liable  to  ibff  pAy«ie«| 
•f  9Qi.  a-jfiar,  tfarangh  his  taatiaiopy.  Oa  giMenrf  prian 
9ipl^9  therefore,  I  ooneur  wiiii  my  Ijoid  Cbief  Jnatice 
in  iWiifciag  iKiit  (there  iiiii9t  be  a  neffr  tri^rf,  99  PHtnmn  yrm 
iffl^^ted  ia  proruig  thai  the  plawiiff'  iield  navd^r  bm  # 
the  j|9i^  q(  aoi.  fH9r  wmmf  iastead  of  tba  onlgiafil  «rei4  ^nf 
202.;  fip4  jt  je  a  jSUIacy  lo  eupp#ae  ^diat  ^e  weaU  tieeeire 
it  Irew  tb^  pJwitiflr  i^vith  one  head,  aad  pay  it  oFf  r  to  ibe 
4«fendaato  vitb  the  olhfir. 

Sfr#  Ivstjae  JBirBRPVG»i.t— By  die  defendants'  awceoedtpy 
iathie  Mtioa,  TAomas  Peitman moMihmYm  leea  rent  4o 
pay  in  respeet  of  the  premises  he  occupied  under  them  $ 
andy  in  point  of  effect,  his  testimony  would  go  to  diminish 
the  payment  9^  hjs  oi^n  rent^  Jbe  rerdiet  £br  tbe  defend- 
awts  Wf^  fomd^d  W  tbe  ptai^tiflT's  btfldiag  Miider  PeH^ 
mm,  ibid  witMfiSf  and  tbat  i:ent  waa  dae  fr ow  the  plaintiff 
tfi  kim :  wd  h0  %loae  W99  ^Ikd  to  prav«  the  auAunt  ef 
^t  ^ran^  £yi4f  o/^  stbofiM  bare  baen  ^odaaad  qiiimdef 
to  ph#y^  wM  j^t  bad  baaa  p^d  by  the  pJaiatf ff  to  P€i4^ 
mm'    Tba  d^faiidaats,  m  tbejr  avowry,  .alleged  that  trnti 

a90a  «9  tp|iai>|t  to  ^lAQou    \f  bf  fNT^ad  itbat  the  plaiatjff 
b?|cl  p^r^ofiib^  pr<^sve9  nadf^  bjin  ^  the^re^t  of  ^A,  it, 

w,((Hil4  )w^  l^fA  »  di^^r-gir  '^^  tiM  mm  ^  Pg^mt 

the  defe^ftols. 

Rule  absolute  for  a  new  trial  (a). 

im)BeeEtmUriif,Wmv$,l'Btun.mdiCKm'^9g;  fi.€.Sllow.and 
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Pace  t;.  Marsh.  Tuudtiy, 

^^clamtipii  fitted,  that  tl^^  pl^iotp^  had  cbartajried  a  ship  fendant  signed 
nf  \m.  «|l«d  tb^  ^A^r#  pf  -S^A  Shields,  to  oae  iJoftcit  ™tif  t'o  5,!°*" 
,£4«f  e,  for  n  Toy  we  to  SU  John%  New  J3fWi$m^hf  aud  P*«ntiff,  >tatiDg 

,  ,  ,  ,     ^  .  ..   ^.   .  thiit"  the  latter 

4li^r^  Ip  takfi  on  bpaD4»  iWw  4be  agepte  of  A^m^ ^  a  cargo  haring  cbarter- 

of  timber^^ad  prpcopd  tberev'i^  tp /^pmfpn,  wd  th^^i^  5f5.i*iIlJS''th^t 
land  and  deliver  Jthe  same  to  ZA^i0  Of  hisamigiiSy  be  or  tbey  he  haTiog  paid 
paying  nreigbt  in  manner  following ;  tnz.  one-half  m  cash,  frej.bt^  and 
mad  tbe  reioainder  hf  a»  approved  biU  pn  Lqndm  »t  four  f^"^^  ^^^  pi«o- 

tiff  his  accept- 

monAs*  date.  That  the  ship  bad  pnoceed^f)  IP  St,  J»lm%  ance  for  the  re* 
mai  thene  Iaken4>n  board  bma  >bp  agents  of  I4m4  PWf*  S^J^null'^' *" 
«argo  as  aforesaid^  and  bad  proceeded  tberpvritfi  ^o  J!>a-  date;"  the  de- 
don^  and  deliFcred  the  mam  to  Lime^  and  bad  «arf>pd  gagtd°lo*blI  ao- 
jier  said  freigbt,  amonnliag  to  964/.  9f«  M^  and  tba(  coontabietotbe 
it;ttf  had  paid  Ae  plaialiff  in  cash  iSfU.  4U«  7(i»  fimr  ona-  ra^nt  of  the* 


baifpfdkesaMl  Aieigbt;  Md  thattbapiaiailiffiFasMtiaad  l^^^^^f^^""^ 
to  demand  from  him  an  approved  bill  for  the  leaWjiOl  and  paid  when  doe: 
that»  thereupon,  on  the  6tb  October^  1821,  in  consideration  ^^'^^e». 
a£  tbp  premioes,  and  that  Ihe  pbvitiflr  ar^Id  tal^f  of  l^pie^  ^on  for  t>>e  de- 
in  paymeaft  of  the  residue  af  the  said  ftcfflhit,  »  Ml  pf «»-  mUew  ^to-  ^ 
tfbarae  dcavn  upon  lAviM  w  /tbe  j{7tb  JSeptemAfir^  l^h  <^>°g''«saffi. 

ciently  express* 

payable  £iur  moalbs  after  data,  ifor  4I^»  4««  74w  and  a^  ed  on  the  face  of 
49apled  by  htm;  tbadafendaat  pf^mked  tba  flUmidW  IP  I^'t^'ind^*' 
he  aceonn^aUft  to  him  for  Iba  asiQiinl  of  snob  aooeplsMS^  bim  within  the 
aOfie  bill  should  not  be  p«#d  irban  dm.    Thp  fJaialii'  the^utT^ 
4hea  ammed,  Ibat  be  laofc  the  biU,  and  ikfit  it  VM  >dtfbi^  ^^^^'^ 
noMEed,  and  tfaat  Abe  defendoat  in  QOfifmifmn»  tmaiop 
liafalf  Ao  pay.    TiO  <this  was  added  tba  canam^  noaey 
aoHBlB.  Th^  defendant  pleaded  wm  oisumptk.  MA»  ilrial* 
befpte  Mr.  Jnaftioe  Bmxouf^  at  GmUkuJi,  atiAe  SmH4 
M^tkigs  in  this  Term,  the  piuati^gaire  ia  avideace  a  gaar^ 
aalie,  addpsssed  to  bim  by  ^e  defendaaa  ia  4Jap  fidtowJog 
words  :.i_  . 


'>iSO  'CA9M  IN  BASTBR  TBRir^ 


Bfr.  jR.  Pace,  LouAm^  OUoberQUi^  1821. 

SJFj  Mr.  Ume  having  diartered  your  ehip  Robert  to 
tyring'  a  cargo  of  timber  from  Niew  Bruustoick^  and  the 
same  being  landed  to  the  chart^«r ;  and  be  having  paid 
you  one^half  of  the  freight,  and  given  you  bis  acceptance 
for  the  remaining  half,  at  four  months'  date,  I  engage  to  6e 
accountable  to  you  for  the  amount  of  the  said  acceptance, 
should  it  not  be  paid  when  due,  and  remain,  Sir, 

Your's,  &C.  Jame$  Marsh. 


•  It  was  also  proved  that  this  guarantie  >Rra»  given  by  the 
defendant  at  the  express  request  of  Mn  LwiCf  and  in  full 
confidence  that  his  acceptance  would  be  duly  honoured 
when  the  bill  should  become  due;  and,  under  these  cir- 
cumstauces,  the  jury  found  a  verdict  for  the  plaintifir:  but 
the  learned  Judge  reserved  the  question  for  the  opinion  of 
the  Court,  as  to  whether  th^  consideration  was  sufficiently 
expressed  on  the  fiice  of  the  guarantie  to  enable  the  plain- 
tiff to  reeover* 

Mr.  Serjeant  Pitughan  now  applied  for  a  rule  nm,  that 
this  verdict  might  be  set  aside  and  a  nonsuit  entered; 
end  submitted,  that  there  was  no  sufficient  consideration 
for  the  defendant's  promise  appearing  on  the  face  of  the 
instrument^  so  «fe  to  render  it  available  within  the  4th 
section  of  the  statute  of  frauds.  He.submitted,  that,  if  it 
had  been  set  out  in  terms  in  the  declaration,  it  was  quite 
^ear  that  the  plaintiff  would  not  have  been  entitled  to  re- 
cover; and  although  it  was  therein  stated  that  one-half  of 
the  freight  bad  been  paid,  yet  it  was  alleged,  that  the  plain* 
tiff  was  entitled  to  an  approved  bilK  He  might  have  ob«- 
jected  to  the  acceptance  of  JLivie  ;  and  it  does  not  appear 
that  the  defendant  was  present  at  the  time  the  accept- 
ance was  given,  or  that  the  payment  of  part  of  the 
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and  the  bOl  were  to  be  made  and  given  on  ibe  saioB^  day^      -j^^ 
or  as  forming  part  of  the  same  transaction.    It  is  altoge^ 
tber  a  differeAt  and  distinct  question  as  between  the  plain* 
tiff  and  Lhie^  and  the  defendant ;  and  aa  the  former  sus-^ 
pected  the  solvency  of  the  charterer,  be  merely  required 
bim  to  give  bim  an  lipproved  bill  for  the  remainder  of  the 
freight,  and  there  was  no  congideration  resnltmg  to  tbe  de-* 
fendant  from  the  acceptance  given  by  bim  to  the  plaintifi^, 
nor  did  any  advantage  or  disadtantage  arise  or. acerae. 
to  bim  from  such  acceptance*     And  in  Jenkins  v.  Eey-^^ 
nold$  (a),    where   the    defendant  addressed  a  letter  to 
the  plaintift,  in  which  be  stated  that  they  might  f^consi* 
der  bim  as  security  on  account  of  «A  S*  to  the  amount  of 
100//'  the  Court,  on  the  authority  of  the  cases  of  JFa^n 
tFartterB  (i),  and  Saunders  v.  Wakefield  («),  held,  that, 
it  was  not  a  sufficient  memorandum  to  bind  the  defendant 
under  tbe  statute,  tbe  consideration  or  promise  not  having 
been  expressed  on  tbe  iface  of  tbe  letter.    That  case  waH, 
decided  since  Boehm  v.  Campbell  (<f),  where  the  coosi'^ 
deration  for  the  payment  of  the  bill  was  couched  in  far 
stronger  terms  than  in  tbe  present^ 

Lord  Chief  Justice  Dalias. ^The  defendant,  in  ord^, 

to  induce  the  plaintiff  to  give  credit  to  a  third  person  to. 
whom  he  had  chartered. ^is  vessel,  became  bis  surety,  and 
^ve  the  guarantie  in  question,  and  be  now  endeavours  to 
rid  himself  of  bis  obligation,  by  making  a  mere  technical  ob-» 
jection  as  to  the  form  of  the  instrument  by  which  he  became^ 
bound.  Similar  objections  have  of  late  been  frequently 
taken,  and  which  have  been  carried  to  an  extent  of  very 
nice  refinement;  but  they  are  not  to  be  construed  beyond 
tbe  strict  exigency  of  each  particular  case.  I  am  therOit 
fore  of  opinion,,  independently  pf  the  case  of*  Boehm  v« 


(a)  Ante,  Vol.  VL  86;  S.  C.  8  Brod.  &  Bing.  14. (*)  5  Ea»t, 

10.— (e)  4  Barn.  &  Aid.  695. :(d)  Ante,  Vol.  III.  16. 
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.^^^^g*^  ble  to  stop  or  govern  bis  horse,  in  consequence  of  bis  being 
Wakbman  firightened  and  running  away,  and  rendered  ungovernable 
BoBiNsow.  ^  aforesaid— Tbe  plaintiff  added  a  Hmliier  to  the  6rst 
plea,  and  replied  de  injuria  to  the  second;  on  which  issue 
was  joiii6d«.^t  the  trial,  before  Mr.  Jostioe  Park,  at 
GuiUhatt^  at  the  Sittings  after  the  last  Miekaehuu  Term, 
die  plaintiff  proved  that  his  waggon,  with  four  horses,  were 
proceeding  at  a  slow  pace  towards  London^  on  the  proper 
side  of  the  road,  which  was  from  twenty-five  to  thirty  feet 
wide,  and  as  near  the  bank  of  the  footpath  as  possible. 
Tliat  the  defendant  was  coming  from  Z^ondon  in  a  gig/  and 
driving  a  high-spirited  young  horse  at  die  rate  of  from 
eight  to  ten  miles  an  hour,  and  that  be  appeared  to  be 
driving  carelessly  and  unskilfully.  That  one  of  the  Oreen^ 
wieh  stages  was  proceeding  towards  town,  and  in  a  line 

witih  the  pkuntiff^s  waggon.  That  the  defendant,  mstead 
of  passing  the  coach  on  the  left-hand  side  of  the  road  (tbere 
being'  ample  room  for  him  to  do  so),  drove  between  the 
coach  and  the  waggon.  That  his  hone  began  to  plunge ; 
when  the  defendant,  being  alarmed,  pulled  the  oftlaide 
rein  instead  of  the  near  one.  That  tbe  horse  in  eonae- 
quence  attempted  to  turn  round,  and  nin  one  of  the  shafts 
of  idle  gig  into  the  body  of  the  horse  next  the  leader  of 
the  plaintiff's  team,  which  died  three  days  afterwards.  It 
was  also  proved  that  the  defendant's  horse  had  a  curiKbit 
on,  but  no  curb-chain,  and  that  he  appeared  to  be  incom* 
patent  to  govern  so  high-couraged  a  horsc-^The  defend- 
ant, in  order  to  establish  his  second  plea,  attempted  to 
prove  diat  tb^  accident  was  unavoidable,  and  not  to  be 
attributed  to  any  want  of  care  or  skill  on  his  part;  and  a 
person  he  was  driving  stated,  that,  immedkitely  before^ 
the  accident  happened,  a  butcher's  cart  crossed  tbe  road, 
turned  round,  and  came  in  front  of  the  defendant's  horse, 
which  started  in  consequence,  and  endeavoured  to  turn 
round  and  get  back  to  London;  that  tbe  defendant  did 
Ae  best  he  could  to  pull  him  up,  and  dmt  he  pulled  the 
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proper  rein  to  keep  him  on  the  right  side  of  the  road,  al*     ^1823. 

though  it  might  have  appeared  that  he  had  palled  the     Wakbman 

inroogone.-^FortheplaiiitiiFitwasMibinittedythatthesecotid  «  RoBiNtoir 

plea  could  not  be  mpported;  as  it  was  therein  stated,  that 

some  peivon  snknowii  to  the  defendant,  drove  r  horse  Rnd 

'  cart  ugaibui  the  'defimdant's  chaise,  and  thereby  frightened 

hi»  bone ;  whereas  k  was  proved  that  the  cart  was  driven 

tamanh^umi  oaoio.  in.  front  of  the  defendant's  hor8fe«i^The 

leanad' Jwlgs  was  of  opinion  that  the  objection  was  wdl- 

fenmk^  and  link  the  plea  oonM  not  be  supported ;  and 

tliat,jiltliDogh  the  defendant  might  not  have  been  gnilty 

of  nn  act  oCfisg^ganeo  or  inadverlewe,  and  although  he 

might  not  have  intended  todo  uny  injury,  yet,  that  unless  his 

ploR  ofjastifioaition  covered,  the  whole  of  the  ca«»e,  it  wooM 

not  preveM4he  plaintiff  from  recovering  in  an  latetion  of 

trsapaiTsj  jtbiit  it  was  immaterial  wjiether  the  defendant's 

hone  was  <|uiet  or  not;  and  that  if  Iheplaiptiff 's  witi^esaes 

woro  to- bo  bdieved,  the  action  was  properly  broMgbt; 

mmI  tbf^  th^  defendant  had  established  np  l^gai^  d^ence 

to  it  I  and .  the  jury  accordingly  foui|d  a  .veudict  for  the 

plaiiatifl^  danuigea  21 Z.,  being  the  value  pf  tb^  home* 

jklr*  Serjeant  PelU  in  the  lastTem^  obtaiucid  a  rulentM, 
that  jthjsfer£ct,sa^ht  be  set  aside,  and  anew  trial  gcantad, . 
on  (ho  ground  of  a  nusfdirection  by  the  learned.  Ju4ge.; 
and  sobmitted,  that  it  should  have  been  l^ft  to  the  jury,  to 
onnsider,  whether  the  accident  was.  unavoidable,  orocfii^ 
Sioned  by  the  negligence .  or  defeult  of  the  defendant.  ^  If 
tjke  injary  complained  of  might  be,  attributable  tp,«or  hap- 
piaod  through  ;una voidable  accident,  and  without  any 
nsgliigeiice  in  defeuk  on  the  part  of  the  defendant,  tlie  a<o- 
iMpicoBld  not  be  sustained :  as,  if  l|e  had  been  ^.driving  a 
yiiel  hone,  which  took  fright  by  having  been  acted  on  in  con- 
stgnttPfPtr  of  thoh<»aeof  a  third  pefSQnhavingqome suddenly 
i^o^J^ihk;  can  it  bo  said  that  in  such  a  case  the  defepdant 
woidd  he  liable io  the  plaintiff  for  an  iiyury  donate  his 

VOL.  VIII.  » 
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faofve.  Because  Ae  defendant's  bone  wbb  the  immediate 
cause  of  the  injury  f  It  is  immateriali  foir  this  purpose, 
whether  the  action  was  framed  in  trespass  or  tort^  for  the 
mece  form  of  action  would  not  prevent  tbe  defendaqt 
from  going  into  tbe  nature  of  his  defence  under  the  gene- 
ral issue,  as  it  must  depend  altogether  on  the  facts  of 
the  case,  and  not  on  tbe  form  of  action.  In  Leame  ▼. 
Brag/  (a),  the  defendant  was  driving  on  the  wrong  side  of 
the  road ;  and  although  a  person  may  be  answerable  if  be 
strikeanotheraccidentaIlyy<Nr  if  a  soldier  by  firingbis  musket 
in  exercising  thereby  accidentally  burtsanotber (i),  or aparty 
receive  an  injury  by  another's  swinging  a  stick,  yet,  in  all 
these  cases,  the  cause  of  action  moves  immediately  irom 
the  person  against  whom  it  is  brought,  and  does  not  turn 
on  the  intention  of  the  party.  Here,  however,  the  de- 
fendant's horse  was  not  under  bis  control  at  tbe  time  of 
tbe  accident ;  and  as  tbe  plaintiff  has  sustained  no  direct 
or  even  indirect  injury  as  moving  irom  the  defendant 
bimself ;  and  as  no  man  can  be  deemed  answerable  for  tbe 
consequence  of  an  act  occasioned  by  the  improper  conduct 
of  a  th  ird  person,  tbe  action  (if  any)  sbould  have  been  brought 
against  Ihe  driver  of  the  butcher's  cart,  as  it  was  through 
him  that  tbe  plaintiff's  horse  received  the  injury  com- 
plained of,  and  be  must  be  considered  as  the  actor  or  causa 
causans  :  and  the  case  of  GVbbans  v.  Pepper  (e),  is  pre- 
cisely in  point  to  shew,  that  if,  by  a  sudden  fright,  a  horse 
runs  away  with  bis  rider,  and  rdns  against  a  man,  it  may 
be  given  in  evidence  under  tbe  general  issue*  Here, 
tberefore,  all  the  facts  ought  to  have  been  left  to  dlie  jury, 
and  they  sbould  have  found  whetbw  tbe  accident  was  at- 
tributable to  the  improper  driving  of  tbe  defendant  or  not, 
and  more  especially  so^  as  tbe  plea  of  justification  was  in 


(tf)  $  East;  593.— (*)  See  Ball.  Ni.  Pri.  7th  Edit  by  Bridgman, 
W  («).—(«) «  Salk.  (te7 ;  S.  C.  1  Lord  Raym.  aS;  4  Mod.  404. 


't 
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poiRt  of  htt  proved,  altfaough  not  fully  ebtablished  at  the      ^}^y 
trial*  Wakkmav 


Mr.  Serjeant  Ph^han  now  shewed  cause.    In  Bacar^s 
AiridgmetU  (a),  it  is  laid  down  as  a  general  rule,  that  a 
defendant  in  trespass  cannot  g^ve  any  matter  ia  evidence  on 
the  general  issnei  which  amounts  to  a  justification  or  ex^ 
CHSe  of  the  act  complained  of|  or  to  a  discharge  of  the 
trespass ;  because  every  such  matteri  as  it  doea  not  amount 
to  a  denial  of  the  right  of  action,   ought  to   have  been 
pleaded.    Here,  therefore,  the  defendant  was  bound  to 
plead  a  special  plea  of  justification,  which  he  was  not 
enabled  to  support  by  evidence  at  the  trial.    All  the  fiicts 
were  before  the  jury,  and  they  were  fully  competent  to 
judge  as  to  the  degree  of  blame  that  might  be  attributable 
to  4he  defendant.    It  has  been  said  however,  that  if  the 
plaintiff  has  any  remedy,  it  is  against  the  person  who 
dreire  the  butcher*e  cart,  as  be  must  be  oonsidered  as  the 
OT^inal  aggressor  or  first  cause  of  the  accident;  but  it 
was  not  proved  that  any  person  drove  a  cart  against  the 
defendant's  chaise^  and  it  was  admitted  that  he  was  driving 
a  young  and  high-couraged  horse,  and  without  a  curb- 
cbain.   As  to  whether  the  present  action  were  maintainable 
or  not,  it  is  laid  down  (6),  that  ^  if  one  man  has  received  in* 
Jury  from  the  voluntary  act  of  another^  trespass  lies,  although 
there  was  no  design  to  injure,  provided  there  was  a  neglect 
<ir  want  of  due  caution  in  the  person  who  did  the  injury.''  So, 
tbecBse  oi  Weaver  y,fFard{c) ,  establishes  the  principle,  that 
^  the  circumstance  specially  pleaded,  do  not  make  tlie  act 
complained  of,  lawful,  but  only  excusable,  it  is  proper  to 
plead  this  in  excuse;  and  it  is,  in  such  case,  necessary  to 
shew,  not  only  tfUkt  the  act  complained  of  was  accidental, 
but  likewise  that  it  was  not  owing  to  neglect  or  want  of 

(a)  Vol.  v.  dd  Edit.  214,  tit  TreipaM,  H. (&)  Id.  16$,  tif. 

Tropua,  D.  9.-«^(e)  Hob.  134. 

F   ft 
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-J??!-  ^"^  cautiou.  At  all  eFente,  a  want  of  caution  is  attri- 
Wakxhait  butable  to  the  defendant,  as  he  was  driving  a  yoang  horse 
HoBiKsoir.  '°  ^°  unskilful  manner,  and  without  a  curb;  and  it  also 
appeared  that  he  pulled  the  wrong  rein,  in  consequence 
'  of  which  the  injury  was  occasioned.  In  I^ame  v.  Bray^ 
the  injury  was  purely  accidental,  as  the  defendant  was 
driving  in  a  dark  nighty  and  the  parties  were  not  able  to 
see  each  other;  and  Mr.  Justice  Gro$e  there  said,  that  (a) 
^  on  looking  into  all  the  cases,  from  the  Year  Book,  21  Hen.  7, 
down  to  the  latest  decision  on  this  subject,  he  found  the  prin- 
ciple to  bcj  that  if  the  injury  be  done  by  the  act  of  the 
party  himself  at  the  time,  or  be  be  the  immediate  cause  of 
it,  though  it  happen  accidentally  or  by  misfortune,  yet  he  is 
answerable  in  trespass."  So,  here,  the  immediate  injury 
to  the  plaintiff  arose  from  an  act  done  by  the  defendant 
himself,who,  in  passing,  improperly  drove  between  the  plain- 
tiff's waggon  and  the  stage-coach,  when  there  was  sufficient 
room  for  him  to  have  passed  on  the  left-hand  side  of  the 
coach,  as  he  ought  to  have  done  ;  and  in  order  to  exonerate 
himself  from  this  action,  not  even  a  colour  of  blame  or  ! 

want  of  caution  should  have  been  imputed  to  him. . 

Mr.  Serjeant  Pe//,  in  support  of  the  rule.  The  defence 
set  up  at  the  trial  might  have  been  gone  into  under  the 
general  issue,  and  the  special  plea  of  justification  was  al- 
together unnecessary,  and  was  pleaded  ex  abundanti  cau- 
teld;  and  although  that  plea  was  not  proved  in  substance, 
yet  the  defendant  was  entitled  to  a  verdict  on  the  facts, 
which  might  be  gone  into  under  the  plea  of  not  guilty. 
No  blame  can,  under  the  circumstances,  be  attributable  to 
him,  so  as  to  entitle  the  plaintiff  to  sustain  this  action,  al- 
though it  is  framed  in  trespass.  In  Jennings  v.  Ilundall(bl)f 
it  was  decided,  that  a  plaintiff  could  not  convert  an  action 
founded  on  a  contract  into  a  tori^  so  as  to  charge  an  in&nt 

(c)  $  Eait,  600.— ^A)  8  Term  Rep.  SS6, 
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defendaiif.      So,  in  trespass,  the  distiDCtion  has  neFer 
turned  either  on  the  lawfulness  or  unlawfulness  of  the 
act  from  whence  the  injury  happened,    or  the  design 
of  the  party  dcrfhg  it,  to  commit  an  injury,  but  on  the 
difierence  betweien  injuries  direct  and  immediate,  or  me- 
diate and  consequential.  \n  Leame  v.  Bray^  the  action  was 
deemed  to  be  maintainable,  as  the  defendant  was  on  the  wrong 
side  of  the  road.  So,  in  Weaver  v.  Ward^  the  defendant  was 
exercising  or  skirmishing  in  an  improper  place.  In  an  action 
for  running  down  a  ship,  the  question  is  either  whether  it 
might  be  attributed  to  accident  or  ndt,  or  whether  it  was 
wilful  or  negligent ;  and  in  a  case  of  that  description,  it 
is  immaterial  to  consider  whether  it  was  immediate  or  not. 
So,  here,  as  the  injury  was  purely  accidental,  the  form  of 
action  makes  no  difference,  and  the  defendant  cannot  be 
deemed  liable  to  the  consequences.    In  Gibbons  v.  Pep^ 
per^  the  defendant  did  not  plead  the  general  issue;  and  it 
appears  from  the  report  of  that  case  in  Lord  Raymond^ 
that  the  Court  held,  that  he  might  hare  giFen  his  justifi- 
cation in'  CFidence  upon  that  plea.  Here,  therefore,  from  the 
whole  of  the  facts  as  proved,  it  should  have  been  left  to  the 
jury  to  say,  whether  there  was  a  want  of  due  attention  or 
care  on  the  part  of  the  defendant,  so  as  to  render  him  an- 
swerable to  the  plaintiff,  or  whether  he  had  been  guilty  of 
negligence  or  a  want  of  skill.     If  the  driver  of  the  cart 
had  been  discovered,  it  is  quite  clear  that  he  would  have 
been  liable  to  an  action,  according  to  the  principle  laid 
down  in  Scoti  v.  Shepherd  (a),  he  being  the  prime  mover, 
and  to  whom   the  accident  was  altogether  attributable. 
No  blame,  therefore,  can  be  imputed  to  the  defendant;  or, 
at  all  events,  he  is  entitled -to  a  new  trial,  as  the  question 
was  not  properly  left  to  the  jury. 


182S. 


Wakxmav 
robihsov. 


Lord  Chief  Justice  Dallas_I  cannot  but  regret,  from 
a  variety  of  circumstances,  that  this  case  has  come  before 


(«)  3  Will.  403  ',  S.  C.  «  Sir  W.Bl.  892. 
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.  ^j^^.  the  Court  in  the  shape  it  has.  The  qnestion  does  net 
Wavixan  appear  tome  to  turn  on  the  form  of  the  actioui  vizn  whether 
.RoBiMBoir.  trespass  or  case,  or  whether  the  injury  committed  was  im* 
mediate  or  consequential ;  but  it  has  been  mainly  eon- 
tended  that  the  defendant  was  entirely  without  faulty  and 
that  no  blame  whaterer  could  be  attached  to  him,  and 
therefore  that  he  could  not  be  liable  to  the  plaintiff  under 
any  form  of  action  :  but,  (rom  the  facts  as  reported  by  the 
learned  Judge  who  presided  at  the  triali  I  do  not  hesitate 
for  a  moment  to  say,  that  if  they  had  gone  to  a  jury,  and, 
speaking  for  myself,  if  I  had  been  one  of  them,  I  should 
have  considered  that  the  plaintiff  was  entitled  to-arerdict; 
and  if  I  had  presided,  I  should  in  all  probability  have  so 
directed  them-^The  doctrine,  as  applicable  to  actions  of 
this  description,  is,  that  no  man  can  be  excused  of  a  tres- 
pass, unless  he  can  justify  that  the  act  complained  of  arose 
entirely  without  his  default ;  and  if  that  justification  be 
•proved,  it  is  an  answer  to  the  trespass.  Here  it  does  not 
appear  from  the  evidence  that  the  act  €H>mptained  of 
was  attributable  to  accident  alone,  or  that  it  arose  wholly 
without  the  default  of  the  defendant,  or  that  no  blame 
could  be  imputed  to  him.  If  a  peirson  drive  a  young 
horse  through  the  public  streets  of  Zfoncfaw,  and  does  not 
use  a  curb-chain,  although  he  may  not  anticipate  that  any 
injury  may  arise  from  his  so  doing,  he  is  still  culpable. 
Here,  however,  there  was  evidence  that  the  accident  was 
occasioned  by  the  default  of  the  defendant.  Indeed  the 
weight  of  evidence  was  all  that  way,  and  yet  the  Court 
are  now  called  on  to  grant  a  new  trial.  This,  I  think, 
would  be  against  the  justice  of  the  case.  The  only  ground 
on  which  I  have  entertained  any  doubt  is,  that  it  should 
have  been  left  to  the  jury  to  consider  whether  the  accident 
was  unavoidable,  or  occasioned  by  any  negligence  or  de- 
fault on  the  part  of  the  defendant.  It  does  not  appear  that 
any  request  of  that  nature  was  made  at  the  trial,  but  the 
objection  is  now  raised  for  the  first  time.    If  such  a  sug- 
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gestion  had  been  then  made,  1  haye  no  doubt  bat  that  my 
Broiher  Park  would  have  taken  the  opinion  of  the  jury  Waxxvah 
upon  it;  in  which  casetherewouIdhavebeennogfTound  what-  xtoxnrtoN. 
ev^  for  the  present  appi  ication.  As,  therefore,  it  appears  to 
me  that  the  trespass  was  fully  established,  and  the  Judge 
was  not  called  upon  by  the  defendant's  counsel  to  leave  it 
to  the  jury  to  consider  whether  the  accident  were  una- 
Toidable  or  not;  I  think  this  verdict  ought  not  to  be  dis- 
turbed, and^  consequently^  that  a  new  trial  cannot  be 
granted. 

Mr.  Justice  BuRR0€GH.^.Tiie  only  question  at  the  trial 
seems  to  have  been,  whether  die  form  of  action  should 
ha^e  been  trespass  or  case,  or,  in  other  words,  whether  the 
present  was  properly  brought.  At  all  events,  the  defend* 
agit  should  have  been  fully  prepared  to  have  established 
his  plea  of  justification,  and  he  failed  to  substantiate  a 
rmoBt  material  part  ef  it.  Hie  learned  Judge  thought  that 
the  case  was  sufflei^nlly  made  out  tot  the  plaintiff  to  esta- 
blish an  act  of  trespass  by  the  defendant,  and  it  does  not 
appear  diait  any  vequest  was  made  to  him  to  have  the 
question  submitted,  a»  it  is-  now  contended  it  ought  to 
faare  been^  to  the  determination  of  the  jury. 

Mr;  Justice  Park,.  decUned  giving  any  opinion ;  and 
the  Couct  offdered  the  rule  to  be 

Discharged  (a). 

(•)  See  Underwood  v.  HMnioiir  1  Str.  596;  Flomer  ▼•  Adanh  « 
TniDt  ai4;  Bmk  v.  SUinmrnh  1  Bm.  &  PuL  404 ;  Dmns  v.  Samders, 
t  Cfait  Rep.  6S9. 
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j^^.      with  pred0ioii9«u*  wlietlier  by  deed  or  by  parol ;  and  m  it 
LAtmBvmi     Iim  ^ot  been  done,  «n  objection  may  be  taken  to  tbe  plain* 
AaaMtfb      ^^^  pleas  in  bar  on  general  demurrer. 

Mr.  Jostioe  PAny,  T  am  of  opiniou  tliat  tbe  pkmtiff 
diottld  bave  amended.  It  must  be  observed^  that  the  dis* 
ipess  was  taken  for  a  certain  beast.  By  the  common  law, 
an  incorporeal  hereditament  cannot  pass  or  be  demised 
but  by  grant  or  deed.  It  has  been  said,  howcFer,  that  this 
WW  a  desuse  by  custom,  which  takes  it  out  of  the  general 
rule.  Bui  it  should  have  been  staled  with  certainty  and 
accuracy  whether  the  4»stom  was  by  deed  or  not^  and 
more  particularly  so,  as  there  could  not  Jia?e  been  a  de- 
mise at  common  law  without  deed ;  and  a  Judge  at  Nisi 
PriMs  would  enquire  in  the  first  instance  whether  the  Ctts«i 
torn  was  by  deed  or  not* 


Mr.  Justice  BuRnouou..— It  has  been  said  that  tbe  cus- 
tom is  without  deed.  There  is  therefore  a  fallacy  in  the 
argum^it  for  the  plaintiff,  for  if  it  be  so,  it  amounts  to 
nothing.  At  alt  erents,  it  is  imperfectly  set  out  on  th^ 
fiice  of  the  record;  the  pleas  therefore  are  bad  in  substance, 
and  may  be  taken  advantage  of  on  a  general  demurrer. 
With  respect  to  the  doctrine  cited  from  jLUtlHon  (12^,  it 
applies  to  the  case  of  a  feoflOoaent,  which  may  be  without 
deed.  If  the  parties  were  to  go  down  to  trial  on  the  record  as 
it  now  stands,  the  plaintifl*  might  set  up  a  deed  or  not  as  she 
might  thinkproper,  as  it  is  merely  aTerred,that  thedemise  was 
according  to  custom:  it  therefore  appears  evident  to  me  that 
it  should  have  been  stated  whether  such  custom  washy  deed 
or  not.  It  ought  have  been  very  easy  to  have  amende^* 
by  merely  introducing  the  words  **  without  deed,"  when^be 
pleas  would  have  been  sufficiently  certain,  tt  is  true,  tfaatin 
fm  action  of  debt  for  rent  it  is  not  necsmary  to  set  ovt 

4/$)  Sect  itff. 
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whetlier  tfce  diemiBe  was  by  deed  er  not ;  but  iiere,  the 
fouQdation  of  the  custom  ahoidd  haTO  appeared  on  tfie  foee 
of  the  record,  and  move  paiticolarly  aO|  as  the  demise  beiugr 
of  a  thing  in  grant,  nothing  can  excuse  the  omission  of  the 
profe^t  of  a  deed  bat  the  allegation  of  a  custom  to  demise 
without  it. 

Judgment  for  the  defendants.  - 


La.cclanD|  on  the  demise  of  Dowlino,  '  v.  Badland.  jj^TsSi. 

JUr.  Serjeant  Ondow  moved  that  final  judgment  might  Where,  in  the 

be  signed  in  this  cause,  notwithstanding  a  defect  in  the  no-  pev  aube^ot 

ticeat  the  foot  of  the  declaration,  w4iich  required  the  tenant  ofadecluBtkn 

in  possession  to  appear  in  ^  eight  days  of  St.  Hilary,**  the  tonant  wm 

instead  of -JElitorj^Tenrf'  generally.    He  submitted,  that  "^^*^.*''i^ 

it  was  a  mere  clerical  mistake,  and  could  not  tend  to  mis-  days  of  6t.  Bu 

lead   the    tenant.    And    he  referred   to  an  AnoTtymous  „  of'^Si 

case  (a),  where  notice  had  been  given  as  of  a  wrohg  Term,  I'cnn  geocnu 

but  the  tenant  was  afterwards  informed  of  the  mistake,  and  wo«id  sot  mi^ 

it  was  held  to  be  sufficient.    So,  in  Goodtitle  d.  Banger  ^^  ^i^Hr 

▼.  JRoe  (K),  where  a  declaration  was  entitled  of  a  wrong  signed,  but  Ml 

year,  but  the  notice  to  appear  in  the  following  Term  was  ^^'^^^JJi, 

dated  correctly,  it  was  held  to  be  good.    And  in  Doe  v.  action,  at  th« 

Chreavei  (c),  where  the  notice  was  in  "  Trinity  Term  next*'  ga!i»*aiid*w3! 
instead  of  Hilary/*  it  was  held  not  to  vitiate  the  proceed- 
ings, but  that  judgment  might  nevertheless  be  entered  up 
against  the  casual  ejector.  So,  in  an  Anonymous  case  (d), 
where  the  declaration  was  of  a  Term  not  .arrived,  but  the 
notice  was  correct,  it  was  held  to  be  an  immaterial  error. 

Mr.  Justice  fiuRR0i70H..i— In  all  those  cases,  applications 
were  made  for  judgment  against  the  casual  ejector;  but 
here  it  appears  that  judgment  has  been  obtained,  and  if  is 

(«)  S  Chit.  Rep.  171. (h)  Id.  irt. (e)  Id.  ihid. (4)  Id.  ibid. 


80  CASES   IN   EASTER  TERM,  > 

j^^.  now,  soq^t  to  have  it  sigaed.  The  applicRtion,  therefore, 
should  have  been  made  earlier,  and  the  party  was  not 
bound  to  appear  to  an  irregular  notice.  The  only  course 
of  proceeding,  therefore,  will  be  to  bring  another- efect- 
rnent;  as  the  notice*  to  appear  might  be  considered  as  a 
nullity. 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 


£^.  FlMDON  «.  HORTOM. 

On  a  motion  for  ''^R.  Serjeant  Ptf//,  on  a  former  day  in  this  Term,  had 
the  discharge  of  moved  for  a  rule  to  discharge  the  defendant  out  of  custo- 
der't^°Vtatute  dy,  under  the  statute  48  Geo.  3,  c.  123,  s.  1  (a),  he  being  in 
48  Geo.  s,  c.  exocutiou,  in  JFarwick  gapl,  by  virtue  of  a  writ  of  capiat 
Court  required  ad  aatUfaciendum^  sued  out  against  him  at  the  suit  of  tb^ 
«an^d  by***  pl«i»tiff*  I*  appeared  that  notice  had  been  given  to  the 
the  officer,  to  plaintiff  to  shew  cause  in  the  first  instance,  and  the  defend- 
X^T  thejodg-'  ^^^  made  an  affidavit  that  he  had  been  imprisoned  two 
ment  bad  been  years,  and  that  judgment  was  obtained  in  this  Court  in 
a  leu  iam  than  EoHer  Term,  1820,  and  that  the  damages  recovered  by 
thmhSdeTe'^nd-  «««•»  j«^g«nent  did  not  amount  to  20/. 

.  ant  bad  Iain  in 

.prison  twelve  moutht  by  Yirtoe  of  lucb  jodgment.    The  affidavit  of  the  defendant  aa  to  these 
facts  is  not  sufficient!  and  a  rale  nisi  can  only  be  granted  in  the  first  instance. 

(a)  By  which  it  is  enacted,  that  *'  all  persons  in  execution  upob  any 
judgment,  in  whatsoever  Court  the  same  may  have  been*  obtained, 
for  any  debt  or  damages  not  exceeding  the  sum  of  20/.  exclusive  of  the 
costs  recovered  by  such  judgment,  and  who  shall  have  lain  in  prison 
for  the  space  of  twelve  successive  calendar  months  next  before  the 
time  of  their  application,  shall,  upon  application  for  that  purpose,  in 
Term  time,  made  to  some  one  of  his  Majesty's  superior  Courts  of  re- 
cord at  Wesimimter,  to  the  satis&ction  of  such  Court,  be  forthwith  dis- 
.  charged  out  of  tnislody  as  to  such  execution,  by  the  rule  or  order,  of 
Mch  Court*' 
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The  Court  i^rected  the  Secondaiy  to  search  whether  the  J^|. 
judgment  had  been  obtained  in  this  Court  as  stated  by  the 
deieodant,  and  the  amount  of  the  sum  recovered  by  it,  ob« 
serviDg  that  the  affidavit  of  the  defeudant,  unsupported  by 
other  facts,  was  insufficient  for  this  purpose;  and  on  the  offi- 
cer'a  certifying  that  it  bad^  and  that  the  damages  were  less 
thaa  20/.  and  no  cause  being  shewn,  the  rule  was  made 

Absolute  (a). 


(«)In  ExpmieNeilmnh  7  Tauot  37>aad  M^gn^ffv.  Gilkes^Id,  467»  it 
decided,  that,  OD  a  motion  to  discharge  eo  insoWent  debtor  under 
tbat  statate,  the  rale  was  not  absolute  in  the  Orst  instance.  But  the 
pnel&ct  is  olhtrwise  in  the  Kiag^s  Bench. 


Fmemah  v.  Weston.  £^^*j 

may  ind. 

SoLm  Serjeant  Peli^  on  a  former  day  in  this  Tenui  ob^  This  Court  has 
tained  a  rule,  calling  on  the  plaintiff  to  shew  cause  why  »<>  j»n'<iic^ion 

^  *  ^    to  bring  up  a 

the  d^endant  should  not  be  discharged  out  of  the  custody  defendant  in 

of  the  Keeper  of  the  New  Prison,  ClerkenweU,  as  to  this  criB^ich"ge. 

silk,  on  the  gpround  that  the  plaintiff  had  not  proceeded  to  in  order  to  dis- 

cbai^  him  in  execution  in  due  time.  He  founded  his  mo-  to  a  civil  suit, 

tion  on  an  affidavit,  which  stated  that  the  defendant  sur-  ^"^  !^^  ^'''.^''^ 

.      .  of  the  plain- 

rendered  himself  in  discharge  of  his  bail  in  this  action  on  tiff*s  not  haying 

the  12th  oiJfovember  last,  and  was  thereupon  committed  charffeldm^i 
by  one  of  the  Judges  of  this  Court  to  the  custody  of  the  execution  in 
Warden  of  the  Fleet;  and  that  the  plaintiff's  attorney  was  tbe^cou^' can- 
duly  served  with  the  notice  of  render  on  the  following  not  change  the 
day:  that  the  defendant  had  ever  since  remained  charged  re-commitade- 
with  this  action  under  the  various  custodies  in  which  he  had  ^f"^*?^  ^^^ 

the  criminal 

been,  but  that  the  plaintiff  had  not  proceeded  to  chaige  him  inatter.-^it  is 
in  execution  in  this  suit,  as  by  the  practice  of  the  Coilrt  Kin"'I*Bench* 
he  ought  to  have  done.  ^  ^  ^^^^^ 

cerput  maj  be 
sued  out  Oh  the 

Mr.  Serjeant  Onslow  afterwards  shewed  cause   on  an  tiiat  Court. 

VOL.  VI  IK  o 
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22^  affidavit  which  stated,  that,  on  the  4th  December  last,  the  de« 
fendant  was  removed  by  habeas  corpus  from  the  custody  of 
the  Marshal  of  the  King's  Bench  Prison  to  that  of  the  Keeper 
of  the  New  Prison,  Clerkenwell;  and  that  he  was  on  that  day 
tried  and  convicted  of  a  miidemeanor  before  the  niagis« 
trat'es,  at  the  Middlesex  Sessions,  and  sentenced  by  them 
to  be  fined  100/«  and  imprisoned  one  month  in  the  New 
Prison ;  and  that  the  defendant  had  ever  since  been,  and 
still  continued  in  such  custody.  It  also  appeared  that  the 
defendant  had  been  brought  up  from  that  prison  to  this 
Court,  by  a  writ  of  habeas  corpus^  in  the  last  Term,  and 
charged  in  execution  in  an  action  brought  against  him  by 
a  person  named  Brooks  (a)«  The  learned  Serjeant  sub- 
mitted that  this  Court  had  no  jurisdiction  to  order  the 
defendant  to  be  brought  up  from  a  criminal  custody  to  be 
charged  in  execution,  and  then  to  remand  him  to  such 
custody;  and  he  relied  on  the.caseofjSe/tne</v.£tniiear(&}, 
where  a  defendant  being  in  the  criminal  custody  of  the 
Court  of  King's  Bench  for  a  conspiracy,  this  Court  refused 
to  take  him  out  of  such  custody  for  the  purpose  of  sur- 
rendering him  in  discharge  of  his  bail.  So,  in  Hodgson  r. 
Temple  (e),  where  a  person  was  arrested  and  held  to  bait 

(a)  The  following  is  a  copy  of  the  rule  in  that  cause: — 

C.  P.  Hilary  Term,  3  &  4  Geo,  4. 

John  Brooks  v.  John  Webbe  Weston, 
Wednesday,  12th  February, 
Upon  reading  the  record  of  the  judgment  in  this  cause,  the  wdtof 
habeas  corpus,  and  the  return  of  the  Keeper  of  the  New  Prison,  Cierk' 
enwell,  thereunto  annexed,  and  it  appearing  that  the  said  Jo/in  Webbe 
Weston,  amongst  other  things,  stands  criminally  charged  in  the  custody 
of  the  said  Keeper  of  the  said  ^ew  Prison ;  and  on  hearing  counsel  on 
the  part  of  the  plaintiff,  it  is  ordered  that  the  defendant  John  Webbe 
Weston  be  remanded  to  the  custody  of  the  said  Keeper  of  the  said  New 
Prison,  charged  in  execution  in  this  cause  for  the  sum  of  1 QOOL  debt* 
and  41.  damages,  as  in  the  said  record  mentioned,  there  to  remain  until 
legally  discliarged. 

By  the  Court 

<&)  Ante,  Vol.  HI.  t59. (e)  1  Manh,  l66;  S.  C.  5  Taunt  503. 
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in  a  civil  acticm;  after  which  an  extent  issued  against  him 
at  the  suit  of  the  Crown,  and  he  was  thereupon  committed 
to  the  custody  of  the  Sheriffs  of  London,  the  Crown  having  Wsstom. 
refused  its  consent  to  his  being  surrendered,  unless  he 
should  be  immediately  remanded  to  the  custody  of  the 
Marshal,  this  Court  determined  that  they  had  no  authority 
to  remand  him  after  he  had  been  surrendered  to  the  War- 
den of  the  Fleet;  and  Lord  Chief  Justice  Gibbsy  in 
delivering  the  opinion  of  the  Court,  obsierved,  that  this 
Court  had  no  authority  to  dhrect  the  defendant  to  be 
brought  up  to  be  surrendered  in  discharge  of  his  bail;  in- 
iismuch  as  they  could  not  remand  him  to  the  custody 
of  the  Marshal  after  he  had  been  surrendered  to  the 
Warden.  It  is  true,  that  the  Court  of  King's  Bench  has 
authority  in  such  a  case  to  grant  a  habeas*  corpus  to  sur- 
render a  defendant  in  discharge  of  his  bail,  by  virtue  of  its 
criminal  jurisdiction ;  and  the  Aafieos  corpus  under  which  a 
defendant  is  brought  up,  is  issued  on  the' Crown  side  of 
tliat  Court:  but  it  is  clear  that  in  this  Court  a  plaintiff  has 
no  power  to  remove  a  defendant  from  any  custody  where 
he  is  confined  on  a  criminal  charge,  to  that  of  the  Warden 
of  the  Fleet,  either  for  the  purpose  of  surrendering  him  in 
discharge  of  his  bail,  or  charging  him  in  execution.  '  If 
tbis  be  so,  no  laches  can  be  imputed  to  the  plaintiff;  and 
although  the  Court  had  ordered  the  defendant  to  be 
charged  in  execution  in  another  action  in  the  course  of 
the  last  Term,  it  was  done  inadvertently,  and  the  facts  were 
not  then  brought  before  them. 

[Lord  Chief  Justice  Da//a«_The  attention  of  the  Court 
was  certainly  not  called  to  the  circumstances  attending  that 
particular  casef  at  the  time.  The  defendant  applied  for  his 
discharge  in  the  first  instance  before  me  at  Chambers, 
which  I  refused,  and  directed  him  to  come  to  the  Court ; 
and  the  particular  facts  were  not  stated  when  the  motion 
was  made,  nor  were  they  adverted  to  on  the  last  day  of 
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IfiS6-  the  Tarnii  when  the  rule  was  made  absolute;  and  the  efBodr 
has  since  stated  that  he  was  also  ignorant  of  the  circnmi- 
stances  at  the  time.] 

Mr,  Serjeant  Pell^  in  support  of  the  rule,  observed,  that 
a  similar  application  had  been  made  by  the  defendant  to 
Mr.  Justice  Bayley,  on  the  23d  February  last,  on  the 
{fround,  that  a  plaintiff,  in  an  action  commenced  against 
kirn  in  the  Court  of  King's  Bench,  had  not  charged 
him  in  execution  in  due  time,  and  that  learned  Judge 
made  an  order  to  discharge  him  out  of  the  custody  of  the 
Keeper  of  Clerkenwell  as  to  that  action ;  and  here  it  is 
quite  clear,  that,  according  to  the  rules  of  this  Oonrt,  he 
should  hare  been  charged  in  execution  within  two  Terms. 
This  case  is  distinguishable  from  that  of  Hodgson  v,  Tem^ 
phf  as  there  the  apjJication  was  to  bring  up  the  defend- 
ant in  order  that  be  might  be  surrendered  in  discharge  of 
his  bail,  and  far  that  purpose  be  must  have  been  brought 
from  the  criminal  custody  in  which  he  was  then  placed, 
and  taken  to  the  Fleet ;  and  there  would  be  a  difficulty  in 
changing  the  custody  or  discharging  him,  and  then  To- 
committing  him  for  the  criminal  matter;  but,  here,  he 
was  not  to  be  taken  out  of  the  custody  in  which  he  was 
criminally  charged,  but  merely  to  be  brought  into  Court, 
.  for  the  purpose  of  having  his  discharge  entered  against  tfa^ 
plaintiff's  detainer  as  to  this  suitf  as  he  had  not  been 
charged  in  execution  in  due  time.  Although  in  fFalgh 
T.  Davies  (a),  this  Court  would  not  grant  a  kaboas  to 
bring  up  a  prisoner  in  custody  upon  a  criminarmatter,  in 
order  to  have  him  charged  witl^  a  declaration  in  a  civil 
action,  yet  that  would  have  the  effect  of  continuing  him  in 
4*ustody,  whilst  here,  it  was  sought  to  discharge  him  from 
this  particular  suit.  Even  if  this  Court  has  no  jurisdiction 
•to  bring  up  the  defendant  for  the  purpose  of  his  being 
4isGbargedf  ^ther  by  habeas  corpus  or  otherwise,  still  it 

(a)  S  New  Rep.  245. 
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was  iacHiibeot  oa  the  fkumtiS,  mudev  the  eircumslaiicesi  t» 
h%ire  made  ati  application  to  enlarge  the  time  to  chai^< 
him  in  exeeutioBy  and  not  having  done  so,  he  must  he 
considered  AS  having  been  gailtj  of  lacheji.  If  a  sheriff 
does  not  return  a  writ  accordii^  to  its  exigency,  and 
withiB  a  given  tioK^  it  may,  where  occasion  requires,  be 
enlarged  from  Term  to  Term;  and  here,  as  it  was  the  duty 
of  thephintiff  to  have  charged  the  defendant  in  execution 
within  two  Termsy  if  he  had  been  prevented  from  so  doing 
by  the  custody  in  which  ha  was  then  placed,  he  should 
have  made  an  application  to  the  Court,  which  would  have 
been  granted  as  a  matter  of  course* 

Cut,  adv,  vult, 

Loffd  Chief  Justice  Dal&as  now  delivered  the  judgment 
of  the  Court  as  follows: ^ThiB  is  an  application  to  dis- 
charge the  defendant  out  of  the  custody  of  the  Keeper  of 
the  New  Prison,  at  Clevkenwell^  as  to  this  suit,  on  the 
greimd  llat  the  pbintiff  had  no4  proceeded  to  charge  him  in 
execuliOD  in  due  time.  If  the  plaintiff  has  not  been  guilty 
of  laches  iDcfaarging  him  in  execution,  the  ground  of  the  pre* 
sent  application  roust  fiiil;  and  although  the  defendant  was 
wtA  charg^  within  t^vo  Terms,  stiil  he  is  not  entitled  to  be 
dfseharged.  The  only  question  then  is,  whether  the  plain- 
tiff has  been  guilty  of  laches  or  not.    The  defendant  was 
eriginally  surrendered  in  discharge  of  his  bail,  to  the 
custody  of  die  Warden  of  the  Fleet,  frcHu  whence  he  was 
venoved,  in  the  first  instance,  to  the  King's  Bench  Prison, 
and  w«s  afterwards  committed  to  that  of  ChrkenweU^ 
vuder  aenminal  charge,  and  sentenced  tobe  imprisoned  there 
ibra  term  which  has  not  yet  expired.  Noni^in  order  to  charge 
him  in  execution  in  this  Court,  he  should  have  been  under 
the  custody  of  the  Warden  of  the  Fleet ;  hut  he  was  brought 
vp  here  le  be  charged  in  the  last  Term,  whilst  he  was  in  the 
custody  of  the  Keeper  of  the  New  Prisom    It  is  clear  that 
the  plaintiff  could  not  have  dene  this  without  the  assistance ' 


86 


CASES  IN   EASTBR   TERM, 

j^^'.       of  the  Court,  which  is  not  even  empowered  to  haye  him 
brought  before  itforthatpurpose.  In  fFalshr.Davies^y^here 
all  the  authorities  on  this   subject  were  discussed  and 
fully  considered,  it  was  held,  that  a  party  in  custody  on  cri* 
minal  process  could  not  be  charged  with  a  civil  action  in- 
this  Court,  as  we  cannot  change  the  custody,  and  after- 
wards commit  the  party  again  upon  the  criminal  charge. 
There,  it  is  true,  the  Court  refused  to  bring  him  before 
them  in  order  to  have  him  charged  with  a  declaration ; 
but  a  defendant  is  equally  entitled  to  the  privilege  of 
being  discharged,  whether  he  be  brought  up  for  the  pur- 
pose of  being  charged  with  a  declaration,  or  in  execution ; 
and  if  he  is  not  entitled  to  be  discharged  in  the  one  case, 
he  cannot  be  in  the  other.     Although  this  may  have  been 
done  in  the  Court  of  King's  Bench,  it  must  be  observed, 
that  that  Court  has  a  criminal  jurisdiction,  and  what  may 
be  done  there  in  cases  of  this  description,  cannot  apply  to 
any  proceedings    which  may  have  been   adopted  here. 
There,  too,  it  appears  that  the  habeas  corpus  to  bring  up 
a  prisoner  can  only  be  taken  out  on  the  Crown  side  of  the 
Court.    Here,  however,  it  has  been  pressed  on  the  Court,- 
that  the  plaintiff  should  have  applied  to  us  for  an  ex  ten* 
sion  of  time  to  charge  the  defendant  in  execution.    This 
is  only  necessary  where  the  plaintiff  has  been  guilty  of 
laches ;  but  in  the  present  case,  as  the  plaintiff  could  not 
take  any  step  for  that  purpose  during  the  period  the  de- 
fendant was  in   the  custody  of  the  Keeper  of  the  New 
Prison,  an  application  of  that  description  would  have  been 
useless,  and  more  particularly  so,  as  the  Court  had  no 
power  to  assist  him.    It  has  been  further  said,  that,  as  the 
defendant  has  in  one  instance  been  brought  here,  and 
charged  in  execution  since  the  commencement  of  the  cri- 
minal custody,  a  fortiori  he  is  entitled  to  make  the  pre- 
sent application  for  his  discharge.  But,  at  the  time  he  was 
so  charged,  the  officer  was  not  aware  of  the  circumstances 
under  which  he  came  before  the  Court,  and  they  were  not 
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then  disclosed  tf>  them.  Bat  even  if  he  had  been  charged  in 
execution  by  order  of  the  Court,  yet  as  their  attention  was 
fiot  drawn  to  the  circumstances  of  the  case  at  the  time,  it 
would  have  formed  no  precedent,  and  they  might  after- 
wards, on  a  proper  application  being  made,  have  dis- 
charged or  withdrawn  the  order,  as  having  been  improvi- 
dently  made.  Here,  the  certificate  of  the  causes  of  de- 
tainer against  the  defendant,  returned  by  the  Keeper  of  the 
Clerkenwell  Prison,  and  the  rule  made  by  the  Court  of 
King's  Bench  on  his  committal  there,  are  of  themselves 
'Sufficient  to  shew  the  propriety  of  the  decision  to  which 
this  Court  must  conform,  in  holding  that  they  are  not  em- 
powered to  have  the  defendant  brought  before  them  to  be 
charged  in  execution;  for  the. rule  states,  that  after  the 
term  of  the  defendant's  imprisonment  in  the  New  Prison 
should  have  expired,  and  a  certain  fine  paid  by  him,  he 
was  to  be  re-delivered  to  the  custody  of  the  Marshal  of 
the  King's  Bench,  charged  with  this  action  and  the  seve- 
ral other  matters  mentioned  in  the  return.  Under  these 
circumstances,  therefore,  we  are  of  opinion  that  this  rule 
must  be 

Discharged  (a),  i 

(a)  See  Neill  ▼.   Lovelau,  ante^  Vol.  III.  8;  Grimes  v.  Joseph, 
IV.  S80. 
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Brooks  v.  Weston,  Friday, 

May  %n4^ 

jMr.  Serjeant  PeW  then  obtained  a  rule  nw,  that  the  rule  if  a  rule  ofihit 
which  had  been  made  in  the  last  Term  (a\  for  chanrino*  the  ^°"^^  **■'  ****" 

j/»i  •  ....  -im,  drawn  up  iiu- 

defendant  in  execution  m  this  cause,  might  be  discharged  providrutij  or 
with  costs,  on  the  grounds  that  it   had  been  improperly  ^l^^'^^^  °/ 
obtained,  and  that  the  defendant  had  been  irregularly  >n«.v  be  dU- 
brought  op  for  the  purpose  of  being  so  charged ;  and  he  term?!^  °** 


(•)  See  aMst  p.  89. 
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t^;  ^  (obmtrad  tlwt  he  still  continoed  in  cuttody  at  Clerkei^ 
it  ell  Prison,  as  be  was  unable  to  pay  tbe  fine  imposed  oil 
him  by  the  Magistrates  at  Sessions  s  and  on  Mr.  Serjeant 
Peahens  shewing  cause^  the  Court  observed,  that  as  the 
rule  had  been  improvidently  drawn  up  and  issoed,  throaglf 
tbe  mistalLe  of  the  officer,  the  role  for  discharging  it  must 
be  made 

Absolute,  but  without  costs; 


M^^*     fiASFOR»,  Administrator  of  Nath amibl  Pitts,  deceased^  «• 

Stuckby, 

Where  A,  and  X  HIS  was  au  action  of  debt  on  an  annuity  deed.  The 
ur  rVcifing^'hii  declaration  stated  that  in  tble  life^time  of  the  said  Nathaniel 
c.  had  dcTifcd    Pt««,*now  deceased,  to  wit,  on  the  llth  JIfay,  1810,  by  a 

certain  lands  to..  ^j  ijv^  »»i 

them  in  strict  <^ei^&iQ  agreement,  under  seal,  made  between  oneBarnaby 
setiienient,t»iib  Jofm  Batttett  and  the  defendant  of  the  one  part,  and  the 

remainder  over  ^ 

to  P.  on  failure  Said  Nathaniel  Pitts  of  the  other,  after  reciting  that  John 

Tnnlh^'lnl  *^^^^»  *^sq.  deceased,  did  by  his  last  will  and  testament 

that  as  c.  had  in  Writing,  bearing  date  the  8th  January  then  last,  and 

othe"pro?iiion  ^"'x  cxccutcd  to  pass  real  estates,   give  and  devise  to 

forD.;— incon.  Abraham  Follett  and  Thoma$  Stacker  therein  named,  and 

the  esteem  and  to  their  heirs ;  certain  manors,  messuages,  farms,  lands  and 

regard  ii.  and  hereditaments  iu  his  said  will  particularly  expressed:  to 

£.  bore  towards  ■  ■ 

bim,  thej  a-  hold  the  Same  unto  the  said  Abraham  Follett  and  Thoma$ 
hirexecutor?"  '®^^^*^»  ^nd  their  heirs,  to  the  use  of  the  said  Bamahy 
oradministra-  JbAit  £ar//e/^  and  his  assigns  for  life;  remainder  to  the 
an'a'nno'it/ fo"  "s®  of  the  first  SOU  of  the  body  of  the  said  B.  J.  Bart  left 
twentj.one  lawfully  begotten;  and  in  default  of  such  issue,  remainder 
B.,  or  the  sur-    to  the  use  of  the  second,  third,  fourth,  fifth,  and  all  otheir 

▼ivor  uf  them, 

should  so  long  live ;  or  in  case  B.  shonld  die  within  the  term,  then  to  his  child  or  children,  if  any ;  hot 
if  there  should  be  no  child,  to  his  then  wife  so  long  as  she  should  continue  a  widow:  andP.  agreed  tliit 
in  case  he  or  his  hein  should  come  into  possession  of  tbe  property  left  by  C,  by  virtue  of  tbelimita* 
tions  in  the  will  or  otherwise,  he  would  repay  to  A.  and  B,  all  sums  received  by  him,  his  children,  ot 
wife,  on  account  of  tbe  anmiity ;  and  !)•  died  within  tbe  term,  intestate,  leaving  one  daughter»  wbm 
also  died  intestate  within  tbe  term,  and  his  wife  died  in  his  life*time :— -Held,  that  D.'s  adminii- 
trator  could  not  maintain  an  action  against  B.  for  non-payment  of  tbe  annuity,  after  such 
respective  deaths ;— on  tho  ground  that  it  waanottbe  intention  of  tbe  grantors  tb«t  the  waiii^ 
was  to  continue  beyond  tbe  lives  of  the  grantee  and  his  family  as  described  in  the  deed,  and 
that  tbe  grant  to  them  was  merely  personal^  and  could  not  be  carried  further. 
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llie  ftOM  of  tbe  Mid  A  J.  Bartlettf  lawiUly  hegotteo^  and  ^IgM'^ 
Aeir  beiia ;  and  in  defimlt  of  iesoe  male  of  the  gaid  B.  J. 
JBarilettf  remainder  to  tbe  nee  of  the  defendant  and  his 
amg^s  for  life ;  remainder  to  the  use  of  the  fimt  son  of  his 
body  lawfirily  beg;otten ;  and  in  defanlt  of  sueh  issue,  re- 
mainder to  the  use  of  the  second,  durdy  fourth,  fifth, 
and  all  other  the  sons  of  the  defendant  lawfully  be- 
gotten^ and  their  heirs ;  and  in  default  of  issue  male  of 
the  defendant,  remainder  to  the  use  of  the  said  Nathaniel 
Pitts  and  his  assigns  for  life,  with  divers  remainders 
o^er;  and  that  the  said  John  Stuckey  did  in  and  by 
bis  said  will  also  give  and  devise  unto  the  said  A.  FqlUtt 
and  T.  Stacker  certain  other  messuages,  fiirms,  lands  and 
hereditaments,  in  his  said  will  also  expressed;  to  hold 
the  same  unto  the  said  A.  Follett  and  T.  Stoeker  and  their 
heirs,  to  the  use  of  the  defendant  and  his  assigns  for  his 
file ;  remainder  to  the  use  of  the  first  son  of  his  body  law- 
fully begotten ;  and  in  default  of  such  issue,  remainder  to 
the  use  of  tbe  second,  third,  fourth,  fifth,  and  all  other  the 
sons  of  the  defendant  lawfully  begotten  and  their  heirs; 
and  in  default  of  issue  male^of  the  defendant,  remainder  to 
the  use  of  the  said  B.  J.  Bartlett  and  his  assigns  for  life ; 
remainder  to  the  use  of  the  first  son  of  his  body  lawfully 
begotten;  and  in  default  of  such  issue,  remainder  to  the  use 
of  the  second,  third,  fourth,  fifth,  and  all  other  the  sons  of 
the  said  B.J.  Bart  let  t^  lawfully  begotten,  and  their  heirs; 
and  in  default  of  issue  male  of  the  said  B.  J.  Bartlett^  re^ 
mainder  to  the  use  of  the  said  2V1  Pitts  and  his  assigns  for 
life,  with  divers  remainders  over;-jand  further  reciting 
tha^  in  regard  that  the  said  John  Stuckey  did  not  in  and 
by  his  said  will  make  any  further  or  other  provision  for 
the  said  Naihaniel  PittSf  and  that  in  consideration  of  the 
great  regard  and  esteem  wliich  the  said  B.  •/•  BartUtt^  and 
the  defendant,  had  for,  and  bore  towards  the  said  Nathaniel 
Pitts,  they,  the  said  B.  J.  Bartlett  and  the  defendant, 
Jbad  agreed  to  grant  him  an  annuity  of  60(M*  p^r  ann.  for  the 
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18^  term  of  twenty-one  years,  in  ease  tbey  should  so  long  liTe, 
and  in*  the  event  of  either  of' their  deaths '  within  the  said 
term,  then,  if  the  survivor  should  so  long  live,  and  be  in 
the  actual  possession  of  all  the  said  settled  hcfreditameuts, 
to  commence  from  the  2bih  March  then  last,  and  to  be 
paid  half  yearly;  and  in  case  of  the  death  of  the  said 
Nathaniel  PittSy  before  the  expiration  of  the  said  term  of 
twenty-one  years,  they  the  said  B.  J.  Bartktt  and  the 
defendant  had  further  agreed,  that' they  or  the  survivor  of 
them  would  pay  the  said  annuity  for  the  termaforesflfid, 
subject  as  aforesaid,  to  and  for  the  use  and  benefit  of  the 
child  or  children  of  the  said  Nathaniel  Pitts  (if  any)  in 
such  proportions  as  he  the  said  N.  Pitts  should  by  deed 
*or  will  appoint;  and  in  default  of  such  appointment,  for 
the  benefit  of  all  his  children  equally;  but  in  case  there 
should  be  no  child  of  the  said  N*  Pitts  living 'at  thd 
time  of  his  decease  happening  within  the  said  term,  then 
the  said  annuity  was  to  be  paid  in  like  manner  for  the 
then  remainder  of  the  said  term  of  twenty-one  years,  in 
case  the  said  B.  J.  Bartlett  and  the  defendant,  or  the 
survivor  of  them  should  be  then  living,  unto  his  then 
wife,  for  and  during  such  period  only  of  the  said  term 
as  she  should  continue  bis  widow:  which  said  annuity 
of  600/«  it  was  agreed  should  be  paid  in  the  proportions 
following ;  that  is  to  say,  350/.  as  and  for  the  said  B.  J. 
Bartlett*8' shwre  thereof,  and  150/.  as  and  for  the  defen- 
dant's share  thereof; and  it  was  also  agreed,  that  if  on  the 

death  of  the  said  B.  «/•  Bartlett^  or  the  defendant,  within 
the  said  term,  the  survivor  of  them  should  be  in  possession 
of  the  said  manors,  messuages,  hereditaments,  and  pre- 
mises,then  the  said  annuity  should  be  paid  as  before  stipu- 
lated by  such  survivor  for  the  then  remainder  of  the  said 
term  of  twenty-one  years  in  case  such  survivor  should 
so  long  live;  but  that  in  case  the  said  Nathaniel  Pitth 
or  his  heirs,  should,  at  any  time  during  the  said  term, 
come  into  possession  of  the  said  manors,  messuages,  fates. 
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lands  and  hereditamentBy  under  the  limitations  in  the  will  ^^^ 
of  the  ^d  John  Stuckey  expressed,  or  should  otherwise 
by  operation  of  law,  obtain  or  get  into  possession  of  the 
hereditaments  and  premises  by  the  will  of  the  said  John 
Siucketf  deyised,  that  then,  the  annuity  was  to  cease  and 
be,  utterly  void ;  and  then,  and  in  either  case,  the  said  Naiha^ 
niet  PiitSf  his  heirs,  executors,  or  administrators,  were  to 
repay  to  the  said  jB.  J.  Bartlett  and  the  defendant  re- 
spectively, and  to  thesunriyor  of  them,  their  and  his  execu« 
tors  and  administrators,  in  the  proportions  aforesaid,  all 
sums  of  money  by  him  the  said  JV.  Pitts f  his  children,  or 

wife,  received  for,  or  on  account  of  the  said  annuity; It  was 

therefore  witnessed,  that,  for  the  considerations  aforesaid, 
they  the  said  B.  J.  Bartlett  and  the  defendant,  did,  by  the 
said  agreement,  for  themselves  severally  and  respectively 
pfomise  and  agree  to  and  with  the  said  Nathaniel  PittSt 
bis  executors,  and  administrators,  that  they  the  said  B»  J. 
Bartlett  and  the  defendant  should  and  would  daring  the 
said  term  of  twenty«one  years,  to  commence  as  aforesaid, 
in  case  they  sho*^1d  so  long  live,  well  aqd  truly  pay,  or 
cause  to  be  paid  unto  the  said  Nathaniel  Pitts,  or,  in  case 
of  his  death  within  the  said  term,  then  unto  or  for  the  use 
of  his  child  or  children,  if  any;  but  if  not,  then  unto  his 
then  wife  in  case  she  should  remain  his  widow,  one  an« 
nuity  or  clear  yearly  rent  or  sum  of  600/*  of  lawful  money, 
in  the  proportions  and  shares  therein  before  mentioned,  by 
two  equal  half-yearly  payments  on  the  several  days  and 
times  thereinafter  mentioned,  that  is  to  say,  the  29th  Sep* 
tember  and  the  26th  March  in  each  and  every  year,  toge» 
tber  with  a  proportionable  part  of  the  said  annuity  up  to 
the  time  of  the  decease  of  the  survivor  of  them  the  said  B» 
/•  Bartlett  and  the  defendant,  in  case  they  should  both  die 
before  the  expiration  of  the  said  term  of  twenty-one  years, 
and  such  survivor  should  happen  to  die  ^  between  any  of 
the  said  half-yearly  days  of  payment,  and  before  a  full  hal& 
yearly  payment  should  become  due  and  payable,  without  any 
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deductioD,  defiileatioD,  or  alMiteiii«at  whataoerci ;  tlie  fisit 
paynie&t  thereof  to  be  mwle  and  begin  on  the  29tb  Stpm 
temher  then  next  ensuing  the  dale  of  the  said  agreement; 

^Tbe  phiinttflT  then  averred,  that,  i^er  the  making  of  the 

agreement  and  during  the  term  of  twenty-one  yean 
therein  specified*  and  whilst  the  aonwity  of  600iL  was  pay- 
able by  virtue  of  the  agreement,  to  wit,  on  the  \fA  August 
1815,  Nathaniel  Pitts  died  without  making  any  appoint- 
ment, by  deed,  witl^  or  otherwise,  respectn^  the  said 
annuity  or  the  payment  thereof:  that  at  the  time  of  bis 
death  Martha  EKzabeth  Pitts  was  his  only  child,  and 
that  she  survived  him  until  the  1st  Notnibtr^  1818,  when 
she  died,  within  the  term,  intestate,  and  witkont  making 
any  appointment;  and  that  on  the  15th  of  Ncnmnber 
ministration  of  her  effecte  was  granted,  to  the 
that  the  wife  of  Nathamet  Pitts  died  in  hia  life-tinK  and 
within  the  term,  to  wit,  on  the  1st  Jaamairy^  1815;  and  that 
after  the  decease  of  the  said  Nathaniel  Pitts,  to  wit,  on 
the  23d  November^  1820,  admtnistrati<iD  of  bis  effects  was 
also  granted  to  the  plaintiff.  The  plaintiff  then  assigned 
for  breach,  that  ahhongb  neither  the  said  Nathaniel  PiUs^ 
nor  Martha  EKzaheth  Pitts,  nor  any  person  far  the  use 
or  benefit  of  them,  or  either  of  them,  nor  any  person 
chiming  under  them,  had  ever  come  into  possessien  of  the 
said  manors,  &c.  under  the  limitations  in  tbe  will  of  the 
said  John  Stuchey  expressed,  or  otherwise,  nor  by  opera- 
tion of  law  had  obtained  or  got  into  possession  of  the  he-* 
reditaments  or  premises  by  the  wilt  of  thesaid  John  Siuckey 
devised ;  yet,  that  the  defendant  had  not,  nor  had  any 
other  person  during  the  said  term  of  twenty-one  years, 
which  is  not  yet  expired,  paid  the  defendant's  proportion 
and  share  of  the  annuity  in  the  agreement  mentioned,  to 
the  plaintiff  as  administrator  as  aforesaid,  since  the  death  of 
the  said  Nathaniel  Pitts ;  but  tliaton  the  contrary  thereof 
heretofore,  and  since  the  death  of  the  said  N^Pitts^  to  wit^ 
an  the  2&th  Mareh^  ISSO,  there  beonme  and  was  psf  abU 
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nd  IB  arrear  ike  sa&  of  7251.,  for  three  half-yearly  pay* 
meiils  of  the  eatd  share  or  proportion  of  the  said  annaity 
80  agreed  to  be  paid  by  the  said  defendant,  and  which  was 

0tiil  in  arrear  and  unpaid. The  defendant  craved  oyer  of 

the  deed,  which  contained  the  same  covenants  and  condi- 
tions as  those  stated  in  the  declaration,  with  the  further  ad« 
ditioD  of  the  following*  x^lause  at  the  condusion  of  the 
deed ;  viz.  **  And  the  said  Nathaniel  Piits^  for  himself,  his 
heirs,  executors,  and  administrators,  doth  hereby  promise 
and  agree,  to  and  with  the  said  B.  J.  Bartlett  and  the  de^ 
fendant,  and  the  survivor  of  them  respectively,  and  with 
their  respective  executors  and  administrators,  that  in  case 
he  the  said  N.  Pitts  or  his  heirs  should  at  any  time  during 
the  said  term  come  into  possession  of  the  said  manors^ 
&c.  under  or  by  virtue  of  the  limitations  in  the  will  of  the 
said  John  Stuckey  expressed^  or  should  otherwise  by  ope- 
ration of  law  obtain  possession  of  the  hereditaments  by  the 
-will  of  the  said  John  Sttickey  devised,  then  that  he  the 
fiaid  Nathaniel  PittSy  his  heirs,  executors,  or  administra- 
tors, should  and  would  immediately  thereupon  well  and 
truly  pay,  or  cause  to  he  paid,  unto  the  executors  or  ad- 
ministrators of  the  said  B.  J.  Bartlett  and  the  defendant, 
or  the  survivor  of  them  respectively,  in  the  proportions 
aforesaid,  all  and  every  sum  and  sums  of  money  received 
by  him,  his  said  children,  or  wife,  for  or  on  account  of  the 
said  annuity.  In  witness,**  &c. The  defendant  then  de- 
murred generally  to  the  whole  declaration,  and  the  plain- 
tiff joined  in  demurrer. 

This  case  was  twice  argued :  First,  in  the  last  Trinity 
Term,  by  Mr.  Serjeant  Ta^y  for  the  defendant,  and  Mr. 
Serjeant  Lens  for  the  plaintiff;  and  again  on  this  day,  by 
Mr.  Serjeant  Peake  for  the  defendant,  and  Mr.  Serjeant 
Bosanquet  for  the  plaintiff. 

The  arguments  for  the  defendant  and  in  support  of  the 

lemurrer,  were  as  follows : By  the  events  which  have 

happened,  the  annuity  has  ceased,  and  there  is  no  person 
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benefidalljr  ioterested^  who  is  now  entitled  to  daim  it  m 
against  the  defendant  as  one  of  the  grantcH'S.  The  inlen* 
tion  of  the  parties  can  be  only  looked  at  as  it  appears  on 
the  face  of  the  deed,  and  the  provisions  therein  contained, 
from  which  it  is  manifest  that  the  grantom  intended  to 
confine  the  annuity  to  the  persons  named  in  the  deed,  and 
to  give  NalhoMtel  Pitis  (the  grantee)  an  estate  for  life 
only,  with  a  power  for  him  to  dispose  of  it  to  his  surviving 
children ;  but  that  if  there  should  be  none  living  a£  thfe 
time  of  his  decease,  then  to  his  wife  during  her  widbw* 
hood«  It  was  not  meant  to  make  any  ulterior  provision, 
or  create  a  vested  interest  in  the  children  of  Naikaniet 
PUUt  so  as  to  make  it  transmissible  to  their  representa- 
tives: neither  was  it  to  be  an  absolute  grant  of  an  an* 
nuity  for  twenty-one  years,  but  to  be  determinable  on  the 
respective  deaths  of  the  grantee,  his  wife,  and  children ;  all 
which  events  took  place  within  the  term  for  which  the 
annuity  was  granted.  There  is  a  manifest  distinction  be- 
tween  a  covenant  and  an  agreement;  and  the  grantors 
agreed,  in  case  of  the  death  of  the  grantee  within  the  term, 
to  pay  the  annuity  to  the  use  of  his  children,  if  any;  but 
that  if  be  should  have  no  child  living  at  the  time  of  his 
decease,  then  to  his  wife  so  long  as  she  should  continue  his 
widow.  The  daughter  who  survived  him  had  no  benefi« 
cial  interest  so  as  to  pass  to  her  representatives.  Although 
the  grantors  agreed  with  N.  Piits^  bis  executors,  or  admi- 
nistrators, as  to  the  discharge  of  any  arrears  that  might  be 
due  at  the  time  of  his  death,  still  they  did  not  agree  to  pay  him 
and  his  executors,  but  such  children,  if  any,  as  he  should 
appoint,  and  in  default  thereof  to  his  wife.  If  it  were  in- 
tended that  the  personal  representatives  of  the  issue  or 
wife  should  take,  the  words  **  executors  or  administra« 
tors''  would  have  been  added ;  but  the  interest  was  to  be 
confined  to  them  individually  and  personally,  and  to  them 
alone.  So  if  it  were  meant  that  the  representatives  of  either 
should  take  an  interest, -it  would  have  been  expressed,  as 
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in  the  dtliiae  at  the  end  of  the  deed,  iirhere  the  grantee,  ,18gj|. 
for  biniselfy  his  heirs,  executors,  and  administrators, 
agreed  with  the  grantors  and  their  respective  executors 
and  administrators  to  repay  all  snms  received  by  liim  on 
account  of  the  annuity,  in  case  he  should  come  into  pos- 
session of  the  property  under  the  limitations  contained  in  the 
will.  If  the  word  ^  executors'*  had  been  introduced  after  that 
of  ^'children,''  and  children  had  been  born  and  died  in  the 
Me*time  of  their  father,  he  would  be  entitled  to  dispose  of 
(he  term  absolutely,  by  taking  out  administration  to  such 
deceased  children,  so  as  to  exclude  his  wife.  So,  if  a  child, 
after  the  death  of  the  father,  can  be  deemed  to  h{lve  taken  an 
absolute  interest  during  the  term,  and  had  died  before  the 
mother^  the  annuity,  instead  of  going  over  to  her,  might  have 
gone  to  the  representative  of  the  child ;  and  if  a  gift  to 
such  representative  can  be  implied,  it  would,  at  all  events, 
divest  the  right  of  the  mother  altogether,  although  it  was 
the  clear  yitention,  that,  if  there  were  no  children  living  at 
the  time  of  the  death  of  Nathaniel  Pitts^  she  should  take 
during  her  widowhood.  The  devise  to  N.  Pitts  was  so 
remote  that  it  was  next  to  an  impossibility  that  he  could 
lake  under  the  will  •  the  grantors,  therefore,  were  anxious 
to  make  a  provision  for  him  and  his  family  only,  as  no  be- 
neficial provision  for  them  had  been  made  by  the  testator. 
If  it  had  been  the  intent  that  the  annuity  should  continue, 
notwithstanding  the  decease  of  the  parties  beneficially  in- 
terested,, it  would  have  been  provided  for  accordingly; 
but  as  the  deed  does  not  embrace  their  representatives, 
they  may  be.  considered  as  perfect  strangers  to  it,  and 
more  particularly  so,  as  the  consideration  moved  only  from 
the  grantors  to  the  grantee,  his  wife,  and  children.  Al- 
though it  is  a  general  principle,  that  in  cases  of  doubt,  a 
deed  must  <be  interpreted  most  strongly  against  the 
grmitor;  yet,  where  the  meaning  is  ambiguous,  the  whole 
of  the  instrument  must  be  taken  together,  so  as  to  collect 
the.  latent  of  the  parties  at  the  time  such  deed  was  entered 
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1K9-  ^  into.  Thai  was  decided  in  Ihe  case  of  Roe  d.  WiUduQu 
▼•  Trawmer  (a),  and  tbe  same  rule  was  recognised  and 
laid  down  in  Payler  y.  Homersham;  and  Lord  EUenborougk 
tbere  said  (i),  that  ^*  in  order  to  construe  any  instrument 
truly,  you  must  have  regard  to  all  its  parts,  and  most  es» 
peeially  to  tbe  particular  words  of  it;"  and -Mr,  Justice 
i'^^'^y  added,  that^^  there  is  no  doubt  bui  that  a  particular 
recital  in  a  deed  would  restrain  tbe  general  words ;"  and 
that  principle  was  fully  adopted  by  this  Court  in  delivering 
their  judgment  in  A^Enifv.il!farffAa//(c).  Here,  therefore,  ou 
loduog  at  the  whole  of  tbe  provisions  contained  in  the  deed, 
it  does  not  operate  as  an  absolute  grant  of  an  annuity  finr  a 
specific  term,  but  a  mere  agreement  by  the  g^ntors  to  pay  it 
to  certain  persons  therein  described.  It  was  not  founded  on 
any  pecuniary  consideration,  but  on  account  of  the  disap- 
pointment tbe  grantee  had  experienced  in  conseipience  of 
the  provisions  of  the  testator's  will.  He  bad  no  power  to  seH 
his  interest,  but  a  mere  power  of  appointment  to  his  children ; 
and  if  he  made  none,  it  was  not  to  revert  to  him  or  any 
other  person  he  might  appoint,  but  to  his  issue  only,  and 
on  their  deaths  to  his  widow,  and  if  he  had  died  without 
issue  she  would  have  taken  it  immediately.  If,  therefore, 
N.  PittSf  the  grantee,  could  not  dispose  of  it  so  as  to  dis*> 
possess  his  children  or  widow,  the  law  will  not  give  them 
a  greater  interest  than  he  himself  had;  and  if  they  all 
died  within  the  terra,  the  meaning  of  the  parties  was,  that 
the  payment  of  the  annuity  should  altogether  cease,  as  it  was 
not  gnmted  to  the  grantee  and  his  assigns,  or  to  the  execntms 
or  administrators  of  his  wife  and  children ;  but  that  if 
either  of  them  survived  during  the  term,  then  tbe  annuity 
was  to  be  paid  to  such  survivor  alone :  and  tbe  covenant 
by  the  graptee  as  to  tbe  re-payment  of  what  might  be  re- 
ceived by  him  on  account  of  the  annuity,  in  c»se  be 
should  come  into  possession  of  the  property,  is  confined 
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to  such  sums  as  might  be  received  by  himself,  his  children,         16^S» 
or  wife;  thereby  clearly  shewing,  that  they  only  were  in-      Barford 
teoded.to  take  any  benefit  under  the  deed,  at  the  conclu- 
sion of  which,  the  grantee  not  only  bound  himself,  hut  his 
heirs,  executors,  or    administrators,   to  make  such  re- 
payment. 

Arguments  for  the  plaintiff. The  object  of  the  parties, 

at  the  time  the  deed  was  executed,  was  to  give  Nathaniel 
JPiiis  as  large  and  beneficial  an  interest  as  possible,  and 
that  interest  has  not  ceased  by  any  of  the  events  which 
have  since  taken  place.  The  grant  is  not  only  to  be  taken 
most  strongly  against  the  grantors,  but  if  there  be  any 
ambiguity  on  the  face  of  the  deed,  it  must  be  construed 
beneficially,  and  in  iavour  of  the  grantee^  and  the  inten- 
tion must  be  looked  at,  and  the  Court  must  give  effect 
to  it,  as  in  the  case  of  a  will.  The  question  arises  on  the 
covenant  for  the  payment  of  the  annuity,  by  which  the 
grantors  promised  and  agreed  with  the  grantee,  his  exe- 
cutors, or  administrators,  to  pay  him  an  annuity  during 
the  term  of  twenty-one  years,'  or,  in  case  of  his  death 
within*that  term,  then  to  his  children,  or  widow.  It  i» 
therefore  not  a  covenant  to  pay  diiring  the  term  of  twenty- 
one  years,  if  the  parties  should  so  long  live,  but  to 
pay  absolutely  to  them,  in  a  certain  order  of  succession. 
It  is  cofisequently  unnecessary  to  consider  who  may  now 
be  beneficially  interested,  as  the  simple  question  is,  whe- 
ther the  interest  has  altogether  ceased.  If  it  has  not,  the 
grantee  would  have  an  absolute  interest,  and  the  plaintiff 
as  his  personal  representative  is  entitled  to  sue.  If  the  cove- 
nant for  the  payment  of  the  annuity  had  been  confined  to 
the  grantee  alone,  it  is  quite  clear  that,  in  case  of  his  death, 
his  executors  or  administrators  would  be  entitled  to  re- 
ceive wliat  might  become  due  during  the  remainder  of  the 
term,'  although  they  were  not  mentioned  in  the  inden- 
ture.    In  Gifford  v.  Goldsey  (a),  where  A .  devised  to  JP. 

(o)  2  Verii.  35/ 
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ift^'^  a  rent  oot  of  a  lease  fivr  years,  detenninable  od  lives^  to  be 
paid  haU-yeariy,  if  the  cestui  que  vies  so  long  lired,  and 
B,  died  daring  their  life-time;  it  was  decreed  that  the  rent 
was  not  determinedy  but  shouM  be  paid  to  the  executors  of 
H.  during  the  term ;  and  Mollis  Abridgment  (a),  was  there 
qooted  as  an  anthority,  where  it  is  said,  that  **  if  a  man,  pos- 
sessed of  a  lease  of  land  for  a  term  of  years,  grants  a  rent  of 
the  land  toanother  generally,  without  limiting  any  estate,  the 
rent  shall  continue  daring  the  whole  term,  and  is  not  de- 
terminable by  the  death  of  the  grantee."  So,  here,  the 
interest  has  not  ceased,  and  if  any  part  be  undisposed  of,  it 
remains  in  the  grantee  or  his  representative.  It  is  unnece»» 
saiy  to  consider  whether  the  representative  of  the  daughter 
might  be  entitled,  as  shemight  only  have  an  equitable  right, 
and  on  her  death  it  would  revert  to  the  grantee.  So,  if  the 
widow  had  married,  her  interest  would  cease,  but  therepre- 
sentative  of  the  grantee  would  still  beentitled  to  the  payment 
of  the  annuity.  Througfaout  the  whole  of  the  deed,  there 
is  an  apparent  anxiety  by  the  grant<Nrs  to  continue  the  an- 
naity,  and  that  it  should  not  be  put  an  end  to  for  the  term 
of  twenty-one  years,  provided  they  should  so  long  live 
and  be  in  possession  of  the  estate  devised  to  them :  and 
the  only  event  on  which  the  interest  of  the  grantee  was  to 
cease,  is  contained  in  the  proviso  as  to  his  coming  into 
possession  of  the  premises  so  devised ;  aud  as  that  event 
has  not  happened,  the  annuity  must  be  still  held  to  be 
subsisting  for  the  residue  of  the  term  daring  which  it  was 
stipulated  to  be  paid.  Throughout  the  whole  of  the  deed 
a  reference  is  made  to  the  term  aforesaid;  that  must  be 
taken  to  refer  to  the  existence  of  the  grantee's  interest  during 
the  definite  term  of  twenty-one  years,  and  the  annuity 
was  consequently  payable  to  any  person  who  was  entitled 
to  the 3  beneficial  interest,  subject  only  to  the  death  of 
the  grantors.  That  interest  is  now  vested  in  the  plaintiff 
as  the  administrator  of  Nathaniel  Pitts^  the  grantee,  and 

(«)  Vol.  I.  tit.  Ettate,  H.  pi.  5,  fol.  831. 
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it  IB  ifimiaterial  that  be  is  the  personal  repreaeDtative  of      J^t^ 

both  him  and  bis  daughter  who  survired  him. 

.    la  reply,  it  was  sabmitted  that'  the  words  **  during  the 

term  ^faresaid*'  eould  oaly  apply  as  to  the  existence  and 

oentiniiance  of  &e  interest,  as  in  a  lease,,  or  the  intent  of 

the  parties  who  created  it    If,  therefore,  the  interest  is 

put  an  ead  to  by  any  events  which  have  happened  since 

the  deed  in  question  was  executed,  so  is  the  term  created 

thereby;  and  it  was  the  clear  and  manifest  intent  of  the 

grantois,  that  the  interest  should  not  continue  beyond  the 

lives  of  the  grantee,  his  wife,  and  children,  and  they  did  not 

contemplate  that  the  annuity  should  be  payable  to  either  of 

tbeir  representatives  in  case  they  all  died  within  the  term  for 

which  it  was  stipulated  to  be  payable,  and  as  that  event 

has  happened,  the  annuity  thereby  ceased ;  and  it  cannot 

be  contended  for  a  moment  that  if  a  creditor  had  taken 

out  letters  of  administration  to  the  grantee,  that  he  would 

be  entitled  to  receive  the  annuity  which  was  intended  to 

be  confined  to  the  individual  branches  of  the  fiuaily  of  the 

laHer,  as  specified  in  the  deed* 

Lord  Chief  Justice  Dallas. — It  has  been  admitted  in 
tbe  course  of  the  argument,  that  this  is  a  question  of  in* 
tendon  only,  and  which,  either  in  a  deed  or  will,  as  well 
as  in  all  other  cases  of  a  like  description,  must  be  collected 
from  all  the  words  of  the  instrument  taken  together,  the  ef- 
fect and  purview  of  which  is  to  be  considered  with  reference 
to  its  object,  and  must  be  so  construed  by  the  Court, 
What,  then,  is  the  question  of  intention  in  this  case?  It 
has  been  admitted  that  no  decision  applies  to  it  either  di* 
rectly  or  indirectly.  Looking  at  the  whole  of  the  deed, 
it  appears  to  me  that  it  was  a  provision  founded  on  per- 
sonal kindness,  and  intended  by  the  grantors  to  apply  to 
the  fiunily  of  Nathaniel  Pitts  only ;  and  I  therefore  think 
that  the  annuity  in  question  has  ceased  by  the  events 
which  have   happened.      The  defendant   and   JBartleit 

H  ft 


Stvckbt. 


100  CASES   IN    EASTER   TEEM, 

1825-  agreed,  m  the  first  place,  to  pay  bim  an  aDDuHy  of  500f# 
Baefoko  a-jear  for  twentj-one  years,  in  case  they  shoold  so  long 
lire;  or,  in  case  of  bis  deatb  witbin  tbat  term,  then  to  the 
ose  of  his  child  or  children,  if  any,  in  snch  proportions  as 
be  should  appoint,  and  in  default  of  appointment,  to  all  of 
them  equally;  and  if  there  should  be  no  child,  then  to  bb 
wife,  during  the  term  of  her  widowhood.  The  events 
were,  tbat  Naihamel  PitU  died  within  the  term,  leav- 
ing one  child,  who  also  died  during  tbat  period,  and 
that  his  .wife  also  died  in  his  life-time,  without  leaving 
any  surviving  issue.  I  therefore  think  tbat  all  the  events 
have  happened  to  which  the  grantors  looked  at  the  time 
they  entered  into  the  agreement,  as  they  intended  to  pro- 
vide for  the  branches  of  the  family  of  Nathaniel  Pitts 
only,  and  did  not  intend  to  confer  or  give  any  interest  be- 
yond the  life  of  the  last  liver.  Without,  therefore,  looking 
at  any  particular  covenant  in  the  deed,  but  taking  the  whole- 
of  its  provisions  together,  the  intent  appears  to  me  to  be 
clear,  tbat  the  annuity  should  not  continue  beyond  the  lives 
of  those  for  whom  it  was  meant  to  provide:  and  adopting 
the  argument  of  my  Brother  Peake,  I  think,  that  on  the 
construction  of  the  whole  of  the  deed,  the  annuity  ceased 
on  the  deatb  o(  Martha  Elizabeth  Pitts,  and  consequently 
tbat  the  defendant  is  entitled  to  judgment. 

Mr.  Justice  PARK..»Tbe  rules  of  construction  as  to  an 
instrument  of  this  description  have  been  most  properly 
stated  by  my  Brother  Bosanquet;  vu:.  that  it  is  to  be 
taken  most  strongly  against  the  grantor,  and  tbat  the  inten- 
tion is  to  be  collected  from  the  whole  of  it.  This  appears  to 
be  in  the  nature  of  a  beneficial  grant,  and  not  as  an  agree- 
ment made  by  grantors  who  came  into  possession  of  thegran- 
tee's  property  under  a  devise.  The  defendant  and  Bartletty 
most  generously,  considering  that  the  testator  ought  to 
have  made  some  provision  for  Nathaniel  Pitts,  agreed  to 
settle  an  annuity  of  500/.  per  annum  on  him  for  the  term 
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of  21  years.  It  does  not  appear  upon  the  deed  that  Piiis  ^  1823- 
had  any  children  at  the  time  of  the  grant :  it  must-  be  in- 
ferred-that  he  had  not,  as  in  case  of  his  death  within  the 
terniy  the  annuity  was  to  be  paid  to.  the  use  of  his  child  or 
cbttdren,  if  any.  It  was  therefore  payable  to  him 
alone  in  the  first  instance,  and  could  only  apply  to  any 
issue  he  might  thereafter  have;  and  his  wife  was  only  to 
be  provided  for,  or  enjoy  the  annuity,  after  the  death  of 
such  children;  as  it  must  be  presumed  that  during  their 
lives,  care  would  be  taken  to  provide  for  their  mother. 
From  the  whole  of-  the  deed,  it  appears  to  me  to  be  per- 
fectly clear,'  that*. the  intent  of  the  gralitors  was  to  do'  a 
liberal  act  of  kindness  to  Nathaniel  Pitts  and  his  family 
only;  and  that  intent  is  manifest  by  the  clause  of  re- 
payment in  the  deed,  by  which  it  was  provided,  that  in 
case  Pitts  or  his  heirs  should  at  any  time  during  the  term, 
come  into  possession  of  the ,  property  devised  by  the 
will,  either  he,  his  heirs,  executors,  or  administrators, 
should  immediately,  pay  to  the  grantors  every  sum  r^ 
ceived  by  him,  his  children^  or  wife,  on  aQ|ount .  of  the 
annuity.  This  shews  who  were  to  receive  the  benefit  of 
the  annuity :  and  from  the  first  time  the  case  was  brought 
before  the  Court  to  the  present  moment,  I  have  entertained 
but  little  doubt  that  the  annuity  ceased  on  the  death  of  the 
daughter  of  Nathaniel  Pitts. 

Mr.  Justice  Burrough. I  at  first  doubted,   as  the' 

annuity  was  granted  to  the  child  or  children  of  Pitts^ 
whether  it  did  not  extend  their  interest  beyond  their  lives. 
On  consideration,  however,  I  am  now  of  opinion  that  such 
doubt  was  unfounded.  It  is  usual  in  a  deed  of  this  de- 
scription to  introduce  specific  clauses  of  cesser ;  but  on 
looking  at  the  objects  for  which  it  was  intended  to  pro- 
vide, it  appears  to  be:  unnecessary,  as  it  is  clear  upon  what 
events  the  annuity  was  to  cease.  On  the  death  of  Pitts^ 
his  child  or  children  were  to  take ;  and  in  case  of  their 
decease,  it  was  then  to  go  to  his  wife  so  long  as  she  re-* 
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1^^.       mained  his  widow.  If  it  had  been  intended  that  the  inCeN 
est  should  extend  beyond  the  li^es  of  the  children,  a 
clause  to  that  effect  would  have  been  introduced  in  that 
part  of  the  instrument,  or  the  words  executor  or  adminis* 
trator  might  have  been   inserted.      No  such  additional 
wcHrds,  howcFeri  are  to  be  found,  nor  is  any  other  person 
looked  at  than  the  family  of  Pitts.      The  grant  to  the 
children   was    merely   personal,  and    the   annuity   was 
to   be  confined    to    his    family   alone,    inz.    his  chiU 
dren  and  wife.    The  provision  in  the  deed,  which  has 
been  alluded  to  by  my  Brother  Peake,  is  strong  evidence 
of  such  an  intent,  viz.  that  in  cBae  Pitts  or  his  children 
should  come  into  possession  of  the  property,  they  should 
repay  to  the  grantors  the  sums  received  by  them  by 
Tirtue  of  the  annuity.     Such  re-payment,  therefore,  is  al- 
together personal.    It  is  quite  clear,  that  if  the  plaintiff 
had  been  a  creditor  of  Nathaniel  Pitts^  he  could  not  ha^e 
been  entitled  to  enjoy  the  annuity;  and  if  there  were  no 
next  of  kin  of  the  intestate,  he  might,  as  a  creditor,  have 
taken  out  letters  of  administration,  and  thereby  become 
his  personal  representative.    I  therefore  fully  concur  with 
the  Court  in  thinking,  that  by  the  events  which  have  o<v 
curred,  the  annuity   has  ceased,  and  consequently  thai 
ther^  must  be 

Judgment  for  the  defendant* 


tfo^f  Hatman  v.  Bach. 

May  bth. 

Where  the  de-  -■-  HE  defendant  being  indebted  to  the  plaintiff  in  2U.  6ff; 
lendant  haTuig  IQd.^  the  latter  causcd  a  writ  of  capias  ad  respondefidum 
Judge's  order    to  be  issued  against  him  for  20/.  and  upwards,  on  which 

to  stay  pro- 
ceedings on  pajment  of  debt  and  eoatB,  gave  an  nndertaking  to  paj  them  on  or  before  » 
given  day,  on  which  the  order  was  granted,  and  the  costs  were  afterwards  taxed,  but  the  de« 
fendant  refused  to  pay:— Held,  that  the  plaintiff  could  not  compel  the  defendant  to  make 
such  payment,  ahhoagh  the  nndertaking  to  <io  so  was  made  before  (be  order,  as  the  latter 
was  conditional  in  terms;  and  that  if  it  were  not  complied  with,  the  plaintiff  might  proceed 
in  the  action  as  if  no  sodi  order  had  been  made. 


Bui  the  Court  refused  the  motion ;  sayiugy  that  the  or- 
der to  stay  proceedings  was  only  conditional  on  payment 
of  debt  and  costs :   that  the  condition  not  having  been 
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be  was  arrested  on  the  2d  January  last,  when  he  depo* 
sited  20/.  with  the  sheriff,  and  10/.  for  costs.    The  defend- 
ant  not  having  put  in  bail,  those  sums  were  paid  into 
Court  by  the  sheriff,  and  afterwards  taken  out  by  the 
plaintiff;    but  being   insufficient  to   satisfy    the  whole 
amount  of  the  debt  and  costs,  the  defendant  on  the  7th 
February  last  obtained  a  summons  to  stay  the  proceed-  , 
ingB,  on  payment  of  24/.  6«.  lOcf.,  the  amount  of  the  debt 
due  from  him  to  the  plaintiff,  together  with  costs  to  be 
taxed  by  the  Prothonotary,  and  afterwards  entered  into  an 
undertaking  to  pay  that  sum  and  costs  on  or  before  the 
Monday  following,  on  which  an  order  was  accordingly 
granted.    The  costs,  up  to  the  date  of  the  order,  were  af- 
terwards taxed  by  the  Prothonotary  at  20/.  17^.,  leaving 
at  that  time  a  balance  due  to  the  plaintiff  on  his  original 
demand  of  4/.  6s.  lOcf.,  and  the  further  sum  of  10/.  VJi.  as 
the  balance  of  the  costs  so  taxed ;  and  it  was  sworn  that 
several  applications  had  been  made  to  the  defendant  to 
pay  such  sums,  but  that  he  had  neglected  so  to  do. 

Mr.  Serjeant  Peake  now  moved  on  behalf  of  the  plain- 
tiff, for  a  rule  to  shew  cause,  why  the  defendant  should  not, 
within  four  days  after  the  service  of  such  rule,  pay  to  the 
plaintiff  or  his  attorney  the  above  sums  of  4/.  6«.  lOe/.  and 
10/.  Vis.  with  all  costs  incurred  since  the  taxation  by  the  Pro- 
thonotary, together  with  the  costs  of  this  application.  He 
submitted  that  the  defendant  was  liable  to  do  so  on  his 
undertaking,  which  was  given  before  the  order  was  grant- 
ed: and  he  admitted  that  even  if  that  order  had  been  made 
a  rule  of  Court,  the  defendant  might  contend  that  it  was 
merely  conditional,  but  that  his  liability  attached  on  his 
original  undertaking. 
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^vi^w  complied  with,  the  plaintiff  might  proceed  in  the  cause^ 
or  bring  an  action  on  the  undertaking :  that  if  this  nde 
were  granted,  it  would  apply  to  all  cases  where  money 
was  not  paid  according  to  a  Judge's  order;  and  that 
whenever  such  orders  were  made,  it  was  the  practice  for 
the  defendant  to  enter  into  an  undertaking  at  chambers, 
to  pay  the  debt  and  costs  within  a  given  time;  and  if  they 
were  not  afterwards  paid  according  to  that  undertaking, 
the  plaintiff  might  proceed  in  the  action  as  if  no  such 
order  had  been  made. 

The  learned  Serjeant,  therefore,  took  nothing  by  bis 
motion  (a). 

(a)  See  Fricker  v.  Eattman^  1 1  Eait,  3 19. 


Tuaday,  BuTLER  V.  BcLKBLEY  and  Others. 

May  Qth. 

Judgment  is  not    ^  HIS  was  an  actiou  on  a  bill  of  exchange  for  18D0/.  and 
final  by  the        commenced  in  Hilary  Term,  1817,  and  the  damages' were 

Prothonotary's 

marking  the       laid  at  2000/.,  but  it  was  uot  tried  until  the  Sittings  after 

pottea  on  the      Hilary  Term,  1821,  when  a  rerdict  was  found  for  the  plain- 
record,  but  on  "^  ' 

his  completing    tiff,  damages  2,271/.  I9s,6d.    The  defendants  afterwards 

costrbrinsert-  ^^^^^^^^  *  ^iU  of  exceptions,  and  eventually  brought  a 
ingtheiramount  writ  of  crror.   There  being  considerable  difficulty  as  to  the 

form  of  the  bill  of  exceptions,  it  was  not  settled  until  the  com- 
mencement of  the  last  Hilary  Term;  and  as  the  plaintiff 
considered  himself  entitled  to  the  costs  of  settling  it,  he 
did  not  tax  his  costs  until  the  27th  January  last,  when  the 
posiea  on  the  record  was  marked  by  the  Prothonotary, 
•  and  he  proceeded  to  tax  the  costs.     In  the  course  of  taxa- 

tion, he  discovered  that  the  damages  had  been  given  for 
too  small  a  sum,  as  they  did  not  cover  the  interest  on  the 
bill.  The  plaintiff,  therefore,  applied  for  a  Judge's  order 
to  amend  the  declaration,  by  increasing  the  damages,  be* 
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fore  he  called  on  the  Prothouotary  to  sign  his  attocaiur^      ,|8g3» 
and  which  had  not  then  been  done.     The  Judge,  however,       Butlbb 

refused  to  make  any  order,  but  dif^cted  an  application  o  bulxblby. 

be  made  to  the  Court.    Accordingly 

Mr.  Serjeant  Lensy  on  the  last  day  of  the  last  Term, 
obtained  a  rule  nisi^  that  the  plaintiff  might  be  at  liberty 
to  amend  his  declaration,  as  well  as  the  issue  and  record 
of  Nisi  Prius  in  this  cause,  by  increasing  the  damages 
from  2000/.  to  2,900/. 

Mr.  Serjeant  Pell  now  shewed  cause ;  and  >  observed, 
that  the  only  question  was,  whether,  when  the  record  was 
mar&ed  by  the  Prothouotary,  it  could  be  considered  as  if 
final  judgment  had  been  signed,  although   he  had  not 
completed  the  taxation,  or  ascertained  the  amount  of  the 
costs.     He  admitted,  that  if  it  could  be  considered  that 
final  judgment  had  not  been  signed  byhis  marking  the /)c»- 
teOf  it  was  in  the  discretion  of  the  Court  to  amend  the 
record;  and  observed,  that  the  case  o( Blackburn  y.  Ky^ 
mer  (a),  appeared  to  be  against  him,  where  it  was  held, 
that  if  a  writ  of  error  is  sued  out  before  final  judgment, 
the  four  days  for  putting  in  bail  in  error,  are  to  be  reck* 
oned  from  the  time  when  the  taxation  of  costs  is  com- 
pleted by  the  insertion  of  the  amount  when  ascertained. 
There,  it  was  contended  that  final  judgment  must  be  consider- 
ed as  signed,  at  the  time  when  the  Prothouotary  commenced 
his  taxation  of  costs  ;  and  on  the  other  side  it  was  insisted 
that  judgment  could  not  be  said  to  be  finally  signed,  till 
the  amount  of  the  costs  had  been  inserted;  and  Lord  Chief 
Justice  Gt^bf,  in  delivering  the  judgment  of  the  Court, 
said  (A),  that  '*  the  argument  which  was  used  in  support  of 
the  latter  proposition  carried  great  weight  with  it;  for  if 
bail  must  be  put  in  before  the  amount  of  the  costs  was 

(rt)  I  Marsh,  ?78 (6)  Id,  280. 
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1828>        ascertained,    the   bail    would   not  kno^    the    sum  for 
which  they  were  becoming  responsible,  and  consequent- 
ly that  the  four  days  must  be  reckoned  from  the  time  of 
completing  the  taxation  of  costs."    That,  however,  mer^ely 
went  as  to  the  time  for  putting  in  bail  in  error ;  but  here, 
the  marking  the  record  by  the  Prothonotary  must  be  con- 
sidered as  signing  final  judgment,  from  the  strong  circum- 
stance, that  a  plaintiff  may,  and  in  point  of  iact  frequently 
does,  where  he  has  reason  to  expect  that  a  writ  of  error 
will  be  brought  for  delay,  waive  his  increased  costs,  and 
issue  an  execution  at  once  for  his  damages,  and  40f«,  without 
waiting  to  have  his  costs  taxed  (a). 

Mr.  Prothonotary  Watlington  observed,  that  the  prac- 
tice is,  to  have  the  allocatur  of  damages  and  costs  pre- 
pared at  the  commencement  of  the  taxation,  leaving  a 
blank  for  the  amount  of  the  costs,  which  is  not  filled  up 
until  the  amount  is  ascertained;  and  that  the  aUoeatur  was 
not  complete  until  that  sum  was  inserted. 

The  Court  were  therefore  of  opinion,  that  final  judg« 
ment  could  not  be  considered  as  signed  until  the  comple- 
tion of  the  allocatur;  and  as  the  insertion  of  the  amount 
of  the  costs  was  incident  to  such  completion,  they  or- 
dered the  rule  to  be  made  absolute  for  the  amendment,  on 
payment  of  costs,  by  adding  the  sum  of  900/.  to  the  da- 
mages as  laid  in  the  declaration. 

Rule  absolute  accordingly. 


(a)  See  SomenfiUe  v.  White,  5  East,  146;  Doe  d.  Me$nUr  v.  Dy- 
ne^y,  4T8UDt.S89. 
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SreeS  V.  MH^RBGOR.  Tuesdajf, 

May  6tk. 

JlUr,  Serjeant  Lawes  applied  for  a  rule  nm,  that  the  bail  An  affidavit  to 
bond  which  had  been  ffiven  to  the  shcriflF  of  Middlesex,  in  ^^^  ^^J^'l'^^ 

^  itating  tiiat  tat 

this  cauae,  might  be  delivered  up  to  be  cancelled,  on  the  defendant  was 

ground  of  an  insuflSlciency  in  the  affidavit  to  hold  to  bail,  piJoi^^i^V  ^ 

which  was  in  the  following  terms : —  certain  sum, 

**  Richard  Lawrence,  of,  See,  maketh  oath,  that  the  de«  ^irtQe'of  a  cer- 

fendant  is  iustly  and  truly  indebted  to  the  plaintiff  in  the  ^^^^  charter- 

•^         "  "  party  of  af- 

sum  of  499/.  10s.  upon  and  by  virtue  of  a  certain  charter-  freightment, 
party  of  affreightment,  bearing  date  the  18th  January,  ^"^^^^^'^ 
last  past,  for  and  on  account  of  the  hire  of  a  certain  ship  or  account  of  the 
Teasel  called  the  Skeen,  let  to  hire  by  the  plaintiff  to  the  de-  ^^  ^^^  ^^^ 
fendant,  and  by  him  taken  for  a  certain  voyage  from  the  the  5.,  let  to 

hire  by  the 
port  of  Leith  to  Poyais.*'  plaintiff  to  the 

He  submitted  that  the  affidavit  should  have  stated  what  ^efendant,  and 

by  him  taken 

stipulations  or  conditions  the  charter-party  contained,  and  for  a  certain 
that  a  particular  breach  should  have  been  shewn  on  the  face  ^^^^J'^^l 
of  the  affidavit;  whereas,  it  was  only  sworn  that  a  certain  toP.,  issuffi- 
sum  was  due  on  a  charter-party,  for  and  on  account  of  a  wTtbout  fo^^i- 
ship  let  to  hire  by  the  plaintiff  to  the  defendant,  and  taken  b  sbewing  a 
by  the  latter  for  a  certain  voyage,  without  stating  whether  pl^uiLstr/a- 
the  plaintiff's  claim  arose  for  freight  or  demurrage,  or  other-  'f**®"  **'  *^°"^'" 
wise  shewing  the  nature  of  the  debt  d  ue  to  him  on  the  charter-  in  the  charter- 
party,  which,  consistently  with  the  affidavit,  might  be  for  ge^  ^*'^^' 
neral  damages  or  a  penalty.  He  cited  the  case  of  Hatfield  v. 
Lifiguard  (a),  where  an  affidavit  to  hold  to  bail,  stating 
that  the  defendant  was  indebted  to  the  plaintiff  in  1000/., 
under  an  agreement  in  writing,  whereby  the  defendant 
undertook  to  pay  the  plaintiff  the  balance  of  accounts, 
fcc  which  said  balance  was  still  due  and  unpaid,  without 
stating  that  the  balance  was  1000/.,  was  held  to  be  de- 
fective.   So,  in  Stinian  v.  Hughes  (h),  it  was  decided  that 

(«)  e  Term  Rep.  217.— — (*)  Id.  15. 
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/J^3.  an  a£Bdavit  to  hold  to  bail  for  stipulated  damages,  for  non- 
Skbbm  performance  of  an  agreement,  must  state  a  breach  of  the 
M'Gr^boob.  agreement;  and  in  Macphersonv*  Latde  (a)^  an  afBdarit 
of  debt,  stating  thaf  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  1000/.,  upon  and  by  virtue  of  .a 
certain  memorandum  in  writing,  bearing  date,  &c«,  and 
signed  by  the  defendant,  whereby  he  promised  the  plain- 
tiff that  when  he  returned  in  the  month  of  March  or  AprUf 
then  next,  he  would  marry  her  or  pay  her  1000/,,"  with- 
out shewing  Any  mutual  consideration  on  the  part  of  the 
plaintiff  to  sustain  the  defendant's  promise,  was  insuffi- 
cient, as  the  Court  could  take  nothing  by  intendment  in 
an  affidavit  of  debt. 

* 

Lord  Chief  Justice  Dallas  referred  to  the  general  rules 
laid  down  by  this  Court  as  to  the  requisites  and  sufficiency  of 
affidavits  to  hold  to  bail  in  the  case  of  Warmsleyy.  Matey ; 
where,  his  Lordship  observed  that  (b)  *'  it  was  a  well- 
known  principle,  that  a  subsisting  and  sufficient  cause  of 
action  must  be  shewn,  and  that  the  plaintiff  had  aright 
to  arrest  the  defendant  at  the  time  the  affidavit  was  sworn ; 
and  that  as  to  what  should  be  a  snfi|cient  cause,  must  de- 
pend on  the  subject  matter  of  the  action."  Howevier,  it  is 
not  necessary  that  the  affidavit  should  be  confined  to  ex- 
press or  precise  words:  if  it  amounts  to  a  statement  that 
a  debt  is  due,  it  is  equivalent  to  stating  that  it  is  unpaid. 
Here,  enough  appears  on  the  face  of  the  affidavit  to  hold 
the  defendant  to  bail,  and  there  is,  consequently,  no 
ground  for  this  application. 

Mr.  Justice  Park. I  am  of  opinion  that  the  affidavit 

is  sufficiently  certain,  as  it  is  stated  that  the  defendant 
was  indebted  to  the  plaintiff  by  virtue  of  a  charter-party. 


(a)  1  Baru.  and  Cresn.  108;  S.  C.  2  Dow.  and  Ryl.  60. 

(h)  Ant€^  Vol.  V.  55. 
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bearing  date  on  a  certain  day,  for  and  on  account  of 

tbe    hire  of  a    ship*  therein  named,  let  to  •  hire  by  the 

ptaintiff  to  tbe  defendant,  and  by  him  taken  for  a  certain     M'Gbioob. 

Foyage.    It  is  therefore  fully  stated  on  what  account  the 

defendant  became  indebted,  tn;;.  for  the  hire  of  a  ship 

which  had  been  let  to  him  by  the  plaintiff,  by  virtue  of 

and  according  to  the  terms  of  the  charter-party.    . 

Mr.  Justice  Burrouoh. — The  latter  part  of  the  sen- 
tenoe  must  be  considered  as  independent  of  the  former, 
and  sufficiently  expresses  the  nature  of  the  debt,  which 
arises  on  the  charter-party,  viz*  the  hire  of  the  vessel  for  a 
certain  voyage  from  Leith  to  Poyais. 

Rule  refused. 


Williamson  t;.  Henry  Michael  (tO^ld.  Tuesday, 

May  6tA. 

JxIr.  Serjeant  I^ens^  on  a  former  day  in  this  Term,  ob-  wiiere,  on  the 
tained  a  rule,  calling  on  the  plaintiff  to  shew  cause,  why  E'*"*  ®^  *°  ■"" 

_        ,    -  !•  .  i  mf\Mx»  «    ■  11        nuity,  a  consi- 

tbe  mdenture  of  annuity  of  590/.,  granted  by  the  de-  derable  portion 
fendant  to  the  plaintiff  on   the  22nd  December,  1813,  ofthecomidcr- 

*  ation  money 

and  the  securities  whereon  it  was  founded,  might  not  be  was  retained 
set  aside,  and  the  deed  and  warrant  of  attorney  delivered   ^^\^l  ™"t"  of 
up  to  be  cancelled;  and  that  all  proceedings  on  the  judg-  ^^^  grantee, for 

-.--,-  li.  •■  .the  expencea  of 

ments  which  had  been  entered  up  for  securing  tbe  annuity  preparing  the 
miffht  be   stayed,   and   the  judemaents  vacated,  on   the  ^eedsandfor 

®  .^      '  JO  »  ^  joarnie8,&c.:— 

grounds,  1«^,  that  the  true  pecuniary  consideration  was  Held,  that  this 
not  set  forth  in  the  memorial ;  2ndfy,  that  part  of  the  con-  retoinerl^aSl' 
sideration  money  had  been  retained ;  and,  lastly ,  that  the  the  grantee 

*i  .L  '^  1  I       .      .1  L  swore  that  no 

proportions  of  the  annuity  payable  to  those  who  were  part  of  the 

consideration 
money  was  retained  or  kept  back  by  his  direction,  authority«  or  privity,  (he  should  have  gone 
furtlier,  and  stated  that  none  was  returned);  and  the  Court  set  aside  the  annuity,  notwith- 
standing ten  years  had  elapsed  since  it  was  granted,  and  the  grantor  had  acquiesced  in  its 
payment  daring  that  period;— -on  the  terms  of  an  accoont  being  taken  before  the  Prothonotary, 
who  was  to  ascertain  what  sum  might  be  due  to  the  grantee  in  respect  of  principal  and  interest. 
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laes.^  beneficiRiljr  i»lerested  were  not  named  in  the  indenture  of 
Williamson  memorial.  He  founded  his  motion  on  an  affidavit  of  the 
Goohm  defendant,  which  stated,  that  in  SepiembeTf  1813,  he 
was  much  embarrassed  in  circumstances,  and  greatly  ha* 
rassed  to  discharge  certain  arrears  of  annuities  which  he 
had  granted,  charged  upon  his  estates,  to  various  indiriA 
duals  for  his  life,  through  the  medium  of  one  Edward 
Howard;  and  that  he  was  particularly  pressed  by  Howard 
for  payment  of  8,290/.  as  due  to  six  persons,  to  whom  an- 
nuities amounting  to  the  annual  sum  of  2000/.  had  been 
previously  granted:  that  in  Augusif  1813,  he  was  in« 
debled  to  Howard  in  400/.,  which  was  a  private  debt  for 
money  lent  by  Howard  to  him  in  that  month ;  for  securing 
the  payment  of  which,  with  interest,  he  executed  to  How^ 
ard  his  warrant  of  attorney :  that  subsequently  to  Sepiem^ 
beTf  1813,  he  being  again  pressed  by  Howard  for  pay- 
ment of  the  arrears  so  due  on  account  of  the  several  deeds 
of  annuity,  he  contracted  with  Howard  that  he  should 
procurea  further  advance  for  the  defendant  of  8,130/.,  for 
which  be  should  grant  an  annuity  during  his  life  to  the 
person  advancing  the  same  at  the  rate  of  14^  per  cent. : 
that  it  was  agreed  between  him  and  Howard^  that  the 
former  should,  out  of  the  3,130/.,  discharge  to  the  six  per- 
sons the  arrears  so  due  on  account  of  their  several  deeds  of 
annuity,  amounting  to  about  2,290/. ;  that  Howard  should 
retain  and  pay  himself  the  400/.  so  due  to  him  by  the  de- 
fendant for  the  loan  of  the  money  advanced  to  him,  with 
interest ;  and  that  he  should  pay  to  Howard  a  sum,  to  be 
computed  at  the  rate  of  10/.  per  cent,  on  the  3,130/.  for 
his  commission  or  procuration  money  on  the  advance  of 
that  sum.  That  on  the  22d  December^  1813,  the  defend- 
ant met,  by  appointment,  at  Stroud,  in  Gloucestershire^ 
one  James  Gibbs,  who  had  about  that  time  entered  into 
partnership  with  Howard,  for  the  purpose  of  the  defend- 
ant's receiving  the  3,130/.,  and  for  executing  the  necessary 
instruments  relative    to  the  grant  and  security  of  the 
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minixity.  That,  on  the  same  day,  Gibbs  hnviug  declared  ,yy^, 
himseif  to  be  the  agent  of  the  pkiintiff  and  other  persons,  Williamson 
for  whom  the  plaintiff  was  to  become  a  trustee  by  vntne  gool». 
of  the  proposed  annuity,  produced  to  the  defendant  an 
engprossment  of  ft  proposed  grant  of  annuity,  whereby  the 
defendant  was  to  charge  certain  estates  which  he  held  ibr 
life,  as  also  12,000/.  8  p^  cent.  Consolidated  Bank  An- 
nuities, in  which  he  was  entitled  to  an  interest  for  life, 
then  outstanding  upon  security  of  land,  with  an  annuity 
or  annual  payment  of  690/.  to  the  plaintiff,  in  consideration 
oY 4,180/.,  to  be  paid  to  thedefendant  on  his  executing  the 
securities;  upon  which  the  defendant  expressed  hisastonish* 
ment  at  the  alteration  and  increase  of  the  sum  as  stated  to 
be  the  consideration-money,  as  well  as  the  amount  of  the 
sum  stated  in  the  engrossment  to  be  the  annuity  to  be 
paid  by  the  defendant  to  the  plaintiff;  when  Gibbs 
accounted  for  the  alteration,  by  stating,  that,  upon  taking 
an  account  of  the  sums  due  to  the  six  former  annuitants,  it 
appeared  that  they  amounted  to  1000/.  more  than  Howard 
had  at  first  calculated,  and  that,  therefore,  Cfibbs^  by  Hoto^ 
arcPs  direction,  had  increased  the  principal  of  3,180/. 
.first  proposed  to  be  raised,  to  4,130/.,  and  had  in  like  pro- 
portion augmented  the  annuity  to  be  paid  by  the  defend- 
ant to  the  plaintiff,  calculating  it  at  about  the  rate  of  14i 
per  eent^  which  made  690/.,  to  be  paid  annually.  That 
ai%er  much  angry  discussion,  and  after  Gibbs  had  threat- 
ened the  defendant  with  legal  proceedings  on  account  of 
the  sums  owing  by  him,  and  declaring  that  if  he  declined 
or  delayed  executing  the  deed  so  prepared,  he  would  be 
taken  in  execution  for  such  sums,  he  did  execute  an  in- 
denture of  annuity,  made  between  himself  of  the  first  part, 
the  plaintiff  of  the  second,  the  six  other  persons  whose 
names  were  set  out  in  the  schedule  thereto  annexed  of  the 
third  part,  Howard  of  the  fourth  part,  and  one  Cooke  of 
the  fifth  part ;  and  that  the  deed  set  forth,  that  in  consi- 
deration of  4,130/.  paid  to  the  defendant  by  the  plaintiff, 
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the  former  granted  to  the  latter,  his  executors,  administra- 
tors,  or  assigos,  one  annuity  or  yearly  sura  of  590/.,  to  be 
issuing  and  chargeable  upon  certain  freehold  estates  of  the 
defendant,  to   hold  Jo   the  plaintiff,   his  exe,cutors,   &c. 

during  the  defendant's  life ; that  it  was  further  declared 

by  the  indenture  of  annuity,  that  the  4,130/.  was  the  pro- 
per nioney  of  the  plaintiff  and  the  several  persons  whose 
names  were  mentioned  in  the  schedule  thereunto  annexed, 
in  the  several  proportions  therein  specified,  and  tb^t.  the 
plaintiff's  name  was  made  use  of  in  trust  as  well  for  them, 
as  for  his  own  use  and  benefit...That  at  the  time  of  exe^ 
dating  the  said  indenture  of  annuity,  Gibbs,  as  agent  to  the 
plaintiff,  produced  and  laid  out  upon  a  table  where  the 
defendant  so  executed  the  indenture,  a  quantity  of  "Bank 
of  England  notes,  to  the  amount  of  4,130/.,  and  then  and 
there,  indorsed  the  numbers  of  them  upon  the  back  of  the 
indenture:  that  Cibbs^  then  acting  as  such  agent  to  the 
plaintiff,  kept,  took,  and  retained  out  of  the  said  sum 
of  4,130/.,  2,290/.,  the  arrears  then  due  on  account  of  the 
former  annuities,  and  also  400/.  due  by  the  defendant  to 
Howard^  with  interest  thereon,  together  wikh  a  fhrther 
sum  of  450/.,  of  which  Gibbs  declared  that  413/.  was  due 
to  Howard^  as  agent  of  the  plaintiff,  for  the  procuration  or 
commission-money,  and  for  costs  in  preparing  the  securi- 
ties, at  the  rate  of  10  per  cent,  on  such  4,130/.;  and  that 
the  residue  of  the  450/.  was  chargeable  against  the  defend- 
ant for  the  travelling  expences  and  trouble  of  Gibbs  and 
two  other  persons  who  accompanied  him  to  Strovd  to  wit* 
ness  the  execution  of  the  securities.  That  Gibbs,  so  acting 
as  agent  to  the  plaintiff  and  Howard,  after  such  deduc- 
tions, paid  to  the  defendant  990/.,  or  thereaboqts,  being 
the  balance  of  the  4,130/.  then  remaining,  after  deducting 
thereout  the  several  sums  above-mentioned ;  which  sum  of 
990/.  was  the  only  part  of  the  4,130/.  that  ever  came  to  the 
defendant's  hands,  or  was  under  his  power  or  control:  that 
neither  the  indenture  of  annuity,  or  memorial  thereof,  set 
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forth  or  stated  that  the  several  sums  of  2^90Lf  4001.,  and       J^^ 
450/.9  were  paid,  discharged,  or  iiqaidated,  from  the  4,130/.    Williamson 
That  no  grant  of  any  annual  sum  to  be  paid  to  the  various        gooli>. 
perMNis  in  consideration  of  their  advaaciog  those  several 
shares  and  proportions  of  the  4,130/.  so  set  forth  in  the 
schedule,  were  set  forth  or  stated  in  the  indenture  or  me- 
morial: that  the  defendant  never  saw  the  plaiutitF,  nor  any 
of  the  parties  whose  names  were  set  forth  in  the  schedule, 
from  the  time  of  contractiug  for  the  grant  of  the  annuity 
of  BOOL  imtil  and  after  the  execution  of  the  indenture;  but 
that  Gibbs^  as  the  partner  of  Howard,  conducted  the  whole 
transaction  on  the  behalf  of  the  plaintiff  and  those  persons 
whose  names  were  set  forth  in  the  schedule;  and  that 
neither  Gibbs  nor  Howard  were  at  any  time  the  agents  for 
the  defendant  in  that  or  any  other  transaction. 

Mr.  Serjeant  Faughmi,  and  Mr.  Serjeant  Taddy,  now 
shewed  cause,  on  an  affidavit  of  the  plaintiff,  which  stated, 
tbaC  lie  having  been  in  the  habit  of  laying  out  money  by 
way  of  annuity  through  the  agency  of  Howard,  he  was,  in 
the  year  1813,  applied  to  by  him  to  purchase  a  portion  of 
the  annnity  to  be  granted  by  the  defendant.  That  some 
time  in  the  month  of  December,  in  that  year,  he  paid,  or 
caused  to  be  paid  to  Howard,  805/.  for  the  purchase  of  an 
annuity  of  115/«per  annum,  parcel  of  such  annuity;  aud 
that  no  part  of  the  consideration  or  purchase-money  was 
by  the  direction  or  authority,  or  with  the  consent  or  privity, 
or  to  the  knowledge  of  the  plaintiff,  retained  or  kept  back, 
and  that  to  the  best  of  his  knowledge  and  belief,  none  of 
the  coosideration-money  was  retained  or  kept  back  from 
the  defendant,  but  that  the  same  and  every  part  was,  as 
he  verily  believed,  paid  into  his  proper  handsw— There 
were  also  affidavits  by  Qibbs,  Whitehead^  a  clerk  to 
Howard,  and  ferry,,  one  of  the  subscribing  witnesses, 
who  attended  the  execution  of  the  deed  at  Stroud;  and 
which  stated  in  substance,  incontradictiou  tp'tbat of  the 
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.}^\      defendanty  tbat  the  latter  authorised  Hazard  to  raise 
Willxamso/n   the  at>oye  sum  of  4,130/.  for  the  purchase  of  an  an- 
GooLD.       nuity  of  fiOO/.,  to  be  granted  by  hioit  and  that  it  was 
'  agreed  that  Sir  George  Goold^  the  defendant's  brother, 
should  become  surety  for  the  doe  payment  thereof. '  That 
the  meeting  at  Siroud  was  appointed  by  the  defendant 
himself,  and  that  GibbSf  by  the  direction  of  Howard, 
attended  him  there,  accompanied  by  two  of  Sincard^s 
clerks,  who  went  to  attest  the  execution  of  the  securities, 
and  see  the  consideration-money  paid  to  the  defendant. 
That  after  the  securities  were  executed,  the  whole  of  the 
consideration-money  was  actually  paid  to  the  defendant  by 
Oibbs  in  Bank  of  England  notes,  in  the  presence  of  both 
the  clerks,  and  that  they  saw  him  receive  and  put  the  same 
into  his  pocket,  when  they  left  the  room,  and  that  the  de- 
fendant's brother.  Sir  George  Gooldf  was  present  daring 
the  whole  of  the  transaction.— Gifrfe^  also  swore  that  he 
was  not  in  any  manner  authorised  by  the  plaintiff,  or  any 
other  person  or  persons  interested  in  the  annuity,  to  keep 
back  or  retain  any  part,  of  the  consideration-money,  and 
that  no  part  of  it  was  retained  or  kept  back,  but  that  the 
whole  was  really  and  bondjide  paid  into  the  hands  of  the 
defendant.    That  after  the  securities  had  been  executed, 
and  the  consideration-money  paid,  the  defendant  requested 
Gihbs  to  let  him  know  the  amount  of  the  arrears  to  be  then 
paid  in  fespeet  of  the  prior  annuities,  as  well  as  the  amount 
of  the  advances  made  to  him  by  Howard,  and  the  costs 
attending  the  negotiation  of  the  annuity  in  question.  That 
Gibbs  then  handed  him  the  following  account:... 
Amount  of  arrears  due  on  prior  annuities  £2;^2  14    0 
Amount  of  cash  lent  and  advanced  by  Howard 

to  the  use  of  the  defendant 625    0    0 

Amount  of  monies  to  be  paid  at  the  defend- 
ant's request  and  on  his  account,  to  Messrs. 

/S:  and  Co.  and  Mr.  &. 64    6    0 

Amount  of  Mr.  Howards  charge     .    •     .    350    0    0 

£d,9l2    0    0 
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Tbftt  th^  ifeffigiidftiit  Mver  objected  to  the  iftst^mention^d       Jig^ 
"Cfharge.    Tfant  iio*«gfeeln6iit  wan  evier  entered  into' fat  the   WittrAMsoK 
defendmil^s  payings  10  per  eeti/,  oentnimioii  or  procnrattoii-       ^^'^^ 
money,  Biiri  tbac  no  «uchfiiim*)iad  ever  been  paid  by'bim 
•^fber  to  Bmcatd  #r  6Mi(6s;    That  nt>  angry  dtecuteibna 
ieA  place  at  Sir^ud^  nevcher  was  there  any  threat  of  tegtil 
pr6l;^e«ling8'against  the  defendant,  nor  did  heexpreiM'his 
surprise  at  the  amount  of  the  sunt  raiaed  for  him,  baton 
*<fce  vobtmry,  expreaaed  a  witrb  that  it  had  been*  to  a  larj^r 
mnoiMt;  and  that  the  nusfhers  of  the  Bank  notes  parid  to 
the  defendant  for  the  consideration-money  were  indorsed 
t»y  one  of  HoterrrcPf  clerks  in  Lcndon^  preriouily  io  the 

ttepartnre  of  Qihbs  %t  Stroud. ^The  plaintiff's  attorney 

ifllPD  swore,  that  in  June,  1817,  Fhe  def<^ndant  was  dls* 
(barged  iVom  theKing^  6<toch  Prison,  under  the  Insolvent 
9tt»tohi  act ;  and  that  fn  the  scbedttle  signed  and  swofn 
to^by  him  on  his  taking  the  beaefitof  that  act,  the  sum  of 
'4^180/.  Was  therein  set  forth  as  a  debt  due  to  the  (Plaintiff 
as  the  consideration-money  paid  to  the  defendant  fbr  the 
attnUity;  and  that  no  objection  was  stated  in 'the  scfaedifle 
to  the  justice  or  fiiKdity  of  the  debt,  althoogh  in  the 
^rittteS  Ibrm  of  the  schedule,  a  column  was  set  apart  for 
Ae  texpress'purpose  of  inserting  therein  any  objections  tb 
anyd^bt  mentioned  and  comprised  in  such  schedule:  That 
the  defendant  was  discharged  fh)m  the  Fleet  Prison,  under 
tte  Insolvent  act,  in  JKfcrjf ,  1818,  from  former  debts  onriit^ 
ita  the  first  schedule,  and  from  other  debts  contracted  snbse** 
qaentfy  to  his  first  discharge  in  IB17 ;  and  that  in  a  state* 
ment  of  the  afihire  of  the  defendant,  prepared  tmder  his 
direction,  and  by  him  delivered  or  transmitted  tb  all  his 
annuity  creditors  in  December ^  1818, 'he  set  forth  the 
sdm  of  4,1410/.  as  the  consideration-money  paid  td'hini  for 
the  purchase  of  the  annuity  granted  to  the  plainthK 

tt  was  submitted  for  the  plaintiff,  that  afihongh'the 
proportions  of  the  annuity  were  toot  set  out  in  the  inden- 

I  t    ' 
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.J^^.  tuice  or  metnoriali  still  that  ike  names  of  all  those  who  yrer€ 
WiiLXAMsov  beij^efiicially  intereated  were  inserted  in  a  schedaU  t^  the 
GooLp.  (ieed»  which  wa»  a  sofficieat  ooiaplianoe  wHb  tbo  terms  «f 
the  2nd  sect,  of  tbestat.  SS&eo.S,  c*  141,  and  was  an  ap^wer 
to  th^  la$t  objection  which  had  been  rajised  for  the  defend- 
Wt  9^  to  the  validity  of  th«  auiK^ity.  The  Most  material 
parts  of  the  deliMidant's  afiilavit  have  been  CQWipl^ly 
answered  and  negatired*  It  i9  quite  clear  thcU  Ifowanl 
acted  as  tb^  a^eut  of  the  defendant  in  proeiuria^  the  ai^r 
nui^  in  question,  as  the  application  for  it  em^nat^d  fnm 
him  alone,  and  Gibba,  mighit  be  considered  aa  the.ageot  qf 
all  parties  at  tbetime  the  securities  were  executed  and  the 
consideration-money  paid  aver  to  the  defendant-^With 
respect  to  the  retainer  of  part  of  the  oooside^tion-moneyt 
it  ONUst  be  observed,  that  the.  annuity  was  granted  nearly 
ten  jeaK»  sinc^,  ajad  no  objection  was  xweA  by  the  deK^nd-* 
iu»t  nnJtjUi  Ae  present  application  waa  aaade.  On  that 
contrary,  the  defendant  acknowledged  il  as  a  valid  and 
sabsiating  charge;  and  the  Conrtii  therefore,,  in  the  exev-^ 
eise  ^tbelr  eqnMbilQ  juri^dictiWf  wiU;  noi  inlmrfere  te.set; 
it  aside  .after  aa  great  n  length  of  lime.  !»  £»  parte  Ma^'^ 
well,  which  was  an  application  to  set  aside  an  annuity,  liOrd 
Kmy0n  said  (aX  '^  The^LegisIature,  for  the  sal^gmrdi  of 
thesubjecl?  in  their  personal  dealings  with  each  other,  h^ve 
thought  it  wise  to  pass  a  statute  of  limitation  to  personal 
actions.  I  know  not  why  that  should  be  disregarded,  in 
this  more  than  in. other  instances/'  There,  the  grantee  diedt 
in  the  interval  between  the  granting  of  the  avmity  and  the 
application  to  set  it  aside,  but  the;Court  would  not  allow 
it  to  be  impeached  (the  roterest  having  been  regularly 
paid  for  ten  years,  without  objection),  for  a  aopposed  de- 
fect of  consideration,  which  might  have  been,  explained  by 
the  grantee  if  living.  If  there  had  been  a  mawfeat  aniA 
apparent  defect  on.  the  faoe  of  the  memorial,  it  wight  hafo 
afforded  some  ground  for  the  appKcation ;  bnt  it  cannot 

:     (a)  S  Bail,  $7. 
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be sUstaii^ed 'oo  fbem^reretatvoiifvf  Actelo  be  mflfde^by        ISBS^ 
the  parties  drwftneafies  to 'Ifaetl^eds.     Here,  so'fifrfrom    Williambov 
'  tfte  grantor's  having  complaint,  he  has  invariably  acted 
on  the  deed  ever  since   the  annuity  was  granted;  and 
having  twice  taken  the  benefit  of  the  Insolvent  Debtors 
act,  and  inserted  the  consideration-money  as  a  bondjide 
debt  dii^  toihe  plaintiff,  he  has  thereby  led  bis  creditofrs 
to  suppose  that  this  was  a  valid  and  subsisting  annuity. 
It  must  be  observed,  too,  that  this  application  was  made  on 
tlie  affldavft'df  the  defendant  alone»  although  it  is  swoi^n 
that  his  brother  was  present  during  the  whole  of  the  trans- 
action, and,  in  the  course  of  the  last.Term  (a),  he  sought  to 
be  discharged  out  ofrusMdy  as  faiar  surety  on  payment  of  the 
balance  due  tothe  plaintiff.  If,  however,.the  presentapplica- 
tion  should  be  granted^and  the  whole  of  the  annuity  vacated, 
be' will  be  entitled  to  his  discharge..   With  respect,  to  the 
retainer  or  return  of  part  of  the  consideration-money  to 
^O^b^^it  YMst  he  t^onsidered  that  the  statute  53  6e&.  8 
wiEis  passed  in  ^i'd  and  reliief  of  the  ^tibject ;  and  the  wofds 
of  the  sixth  section;  asapplitoble  to  this  case,  are,  that  **\f 
iany  part  of  the  cdnstderntion  shall  be  returned  or  retained, 
the  Court  may  order  the  deeds  ta  be  cftkiceDed..'^    Hcil^, 
the  person  advancing  the  money  was  the  plaintiff;,  and  it 
caniiot  be  presumed  for  a  moment  that  any  part  of  it  was 
returned  to  or  retained  by  him.    But  it  has  been  said,  that 
although  it  was  not  returned  to  him  in  substance,,  yet  that 
there  was  an  undue  retahier  by  Qibbt.    But  it  must  be 
clearly  shewn  that  Gibbs  was  the  plaintiff's  agent  for  that 
purpose ;  but  the  plaintiff  denies  having  any  participation 
in  the  transaction,  or  that  any  part  of  the  consideration- 
'  AioAey  was  retained  or  kept  back  from  the  defendant  to  his 
knowledge.    It  is  true  that  an  authority  may  be  either 
express  oriraplieif ;  but  here,  the  whole  of  the  transaction 
hetweeu  the'  parties  must  be  looked  at :  and  so  far  from 

f 

(«)  AnU,  Vol.  VII.  ^79. 
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^^,      sutb  an  tmplicatioo  being  miifed  it  mittt  be  altogeAer  ae* 
Williamson    duded^  for  Qibbs  waft  only  placed   in  tbe  aitoation  of 
GoTld;       agent  to  aecore  tbe  annuity  to  tbe  plaintiff,  and  not  Do 
fender  it  inyalid  or  void  by  an  undue  and  illegal  retainer. 
Although  in  Dr€Ae  t.  BogevM  (u\  the  Court  set  aside  the 
securities  on  which  an  anuuity  was  founded,  tweire  year« 
after  the  execution  of  the  dieed,  yet  there  the  defect  waa 
apparent  on  the  fece  of  the  memorial,  and  the  whole  of 
the  transaction  was  bottomed  in  fraud.    Although  it  ap* 
pears  that  860/.  was  paid  to  Oibbs  as  the  amount  of  fiom* 
artFf  charge  in  negotiating  the  anuutty,  still  it  caunot  be 
traced  to  the  plaintiff,  nor  can  it  be  presumed  thai  be  bas 
receiyed  any  part  of  it,  or  derived  any  benefit  from  it*    It 
was  r^urned  to  Gibbifar  the  expences  incurred  in  usvea* 
tigating  the  defondanfs  title,  preparing  the  securities,  aid 
for  travelling  expences,  and  consequently  no  part  of  the 
consideration-money  has  been  returned  lo  tbe  paity  ad» 
vancing  the  same.     Oibbg  was  the  agent  of  the  defendant, 
who  agreed  to  pay  the  expences  of  preparing  the  securi-i- 
ties,  as  well  as  those  attending  their  execution:  tbe  plains 
tiff  had  nothing  to  do  with  the  transaction.     And  ia 
Mtnys  V.  Leidce  (6),  where  it  was  agreed  between  the 
grantor  and  grantee  that  the  former  should  pay  the  ex^ 
penCes  of  the  writings,  and  he,  immediately  after  receiving 
the  considerattom-money,  paid  the  fair  charges  of  tbe 
writings  out  of  Aat  money,  it  was  held  that  no  notioe 
need  be  taken  of  it  in  tbe  membrid,  but  that  it  might  be 
ibere  stated  that  the  whole  consideration-«ionqr  was  paid 
to  the  grantor;  and  Lord  Keny&n  there  said  (c),  **if  any 
part  of  the  consideratimi  be  kept  back,  undw  whatever 
colour,  or  if  there  be  any  improper  concealment  with  the 
view  of  eluding  the  vigilance  of  thoee  who  are  to  exumkie 
the  transaction,  the  whole  is  void.     But,  here,  M  the 


(•)  Ante,  Vol.  IV.  409;  S.  C.  2  Brod.  &  Bing.  19. {b)  8  Term 
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cons|4^^ofH»qi>ejf  wv,  pjfid.  ta  t|^^  gi^qtpr*  ^U^  feeing 

indebted  tp,  t)ie  persoi^  wbp  drew  tb^  ^ritii^  fof  tbe.^f  -    w^lxamson 

peace  of  thoee  writiogs,  under  a.  previous  agreement,  im-       Gmlo. 

mediately  pai(|  tbe  ^moHiit  pf  tbe  hil^:  it  wfi9  a  payioefit 

to  bis  dttof Qipy  under  t^e  previous  -cootD^cf.    Ther^  is 

nptb^og  Hiojre  ijinr^oaonable  in  t|iip,  than  in  his  pfO^^Pip  auy 

other  debt  after. receiving  tbe  cons/deration-mopey  fpr  \\^e 

anpiwty/'    Tbat  is  direcUy  applicable  to  tbe  present  cfise : 

and  although  it  has  bcefi  objected,  tbat  the  proportipns  of 

the  annuity  were  not  set  forth  in  tbe  memorial,  yet  tbe 

statute  53  Qeo^  3  has  been  strictly  coipplied  with,  and  the 

form  tbefein  pr^crib^d  most  rigidly  adhered. to;.  W^  that 

stl^tutfi  was  passf»d  to  avoid  tl^e  difficulties  wbicfi  bad  pre- 

V jouAly  occqrred  from  i^tatip^  tbe  different  propo^tiQo^  9Pd 

tru^  af  re.^uirfd  by  $b^  17th  iS.^.  8,  c, ^^ 

{iir.  i^erje^n^  Lm^  ^nd  J^i.  Serjeant  Cro^^j  in  support 
of  tbe  rule,  were  requested.  l>y  ibe  Court  to  confine  tbei^i- 
splves  to  the  poiiit  as  tq  wbetbf^f  tbi^re  bad  t^een  auy  pape 
iq  whicif  the  Courts  bad  jplerf^red,  wb^re  the  secori^ 
had  been  acqi^i^ced  in  fof  u^ore  tbaq  ten  yea,r8,  ^n^  tbp 
objection  was  not  apparent  on  the  foce  of  the  (neuioriaL«« 
They  referred  t^  Gowla^d  v.  De  FariQ  -(a),  where  the 
gn^ntee*  for  the  inacjequat^  co|isideratipp  of  1500/.,  inifuced 
the  |;rantor  to  gr^iit  him  ap  fipuuity  of  2()QL  for  909  years 
frooi  the  dece^Q  p(  t)^e  grant^f's  mother,  apd  the  grantee 
received  fbe  annuity  for  t^epty-five  years..    Sir  WUliam 
Ora^nt  apjfi,  '*  I  believe  tl^ere  is  no  case  jn  which  daring 
tbe  contkii^ance  of  )b^  ^me  siff atiqn  in  i^bich  the  f^rfy 
enitered  ^n^o  the  Qontjra9t,^cqpi^^pce  ha9  eyer  gon^  for 
any  th'ff^g*r^X  has  always  been  pre^j^med,  that  tl^e  same 
distrpss  whic|i  pr«|f»ed  bio^  to  ftnt^r  i^po  tbe  cp^tract  pre- 
vented |)im  from  v^onviig  tp  set  it  aside,  mid  tfiat  it  was 

(a)  17  Ves.  24. 
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J^^  17  009,  df  c  9&S  and  Mr.  JasCjc^  /^M?^  dif  re  i|id4  (9)f. 
Vf f'^i4¥.9in^  '^  tbcr  tran^tioD  w»  hondfide.^  al|  par^e«  meiiiii  honestly, 
Goo&fib  ^°^  ^^^  gprantee  of  f  |ie  anpuily  dtppsitoci  the  monej  in  tl^ 
haods  of  the  ag^nt  and  |Hif  it  ont  pf  bia  own  ppw^*"  The 
.groiind  upQ^i  which  I  mat  my  opinion  on  tbjs  part  of  the 
ca^  does  not  depend  pn  the  i^ntradictory  foots,  but  on  the 
affidaritoftbe  plaintiff  himself  who  is  the  grantee  of  the 
annuity,  Gibbs  was  his  ag^ent  as  well  as  the  defendantVi 
to  a  certain'  extent.  He  might,  therefore,  be  considered  as; 
q  pommpq  agent  of  both,  and  having  duties  to  fulfil  with 
equal  infegrity  to  each.  For  tb^  plaintiff,  it  has  beei^  i^id^ 
f)^a(  b^  b^  abefVQ  ^bat  the  money  was  paifl  to  Gibbs  in 
notes  Of  in  soiqf  othei*  T^ay,  as  be  baf  siforn  that  bp  bt^d 
paid  or  ftaf^efl  to  be  pfiid  the  considerafionrWoney  to  bini«^ 
If  it  hs^  bp^i^  paid  in  money  to  C(ibb$f  pf  by  a  cbec^^cir 
banjc-notes,  the  partjf ular  description,  as  well  aif  the  fine. 
w^  place  pf  pf^yofpntt  sbpnld  }^  f  pecified,  and  that  it  was 
paid  t9  bim  for  the  purpp^se  pf  being  pai4  OT^f  to  the 
gitifitpr.  The  affid^yit^  bowpyer,  is  defectiye  in  tha^  re^ 
specf.  ft  baa  beep  contendpd  that  pp  psnrt  of  tbp  coma- 
der^tfofiriqoney  ^aj9  l^n  r^vined  ap  aa  l^o  bring  this  oe^ 
wi^in  tbp  meaning  of  the  stati)te,  ^  it  was  done  wjt|Kmt. 
t)ie  knowleflge  or  ,C9n9ent  of  the  gr^ptee  ^  b|f  t  it  is  i^ot  Q^te^, 
in  any  p^^  of  the  plaintiff's  afficfavit  that  no  part  pf  the  910- 
neyi^as  retutn^fff  and  the  words  bf  tbp  act  iuia,  ^^  that  nq. 
part  of  the  consideration  shall  be  returned  or  retained/' 
It  appears,  top,  that  the  plaintiff  had  general  depUngs  witl^. 
Gibb^.  The  payment,  therefore^  cannol  be  taken  aa  hfiyii^ 
beep  nwde  tp  the  dpfe^^ant  p^  bis  owij  accoaift,  but  ^^f^^ 
be  considered  as  an^ogpua  tp  those  icaips  wbene  ap  agii^n^ 
is  employed  tP  repei  ve  an.4  p^y  o^.oppy ^  pr^  in  other  tearms,  act^ 
il^sucb  in  the  mere  passiugpf  a  certain  sn^p  in  account.  Q^ 
d^  whole^  tb/efefpre,  J  am  ijpt  satis^eji  vijtb  tbp  a^Sl^itp^ 
the  pl^ajnti^,  a^  jt  sbpulif  h^ve  bepp^more  .pxp|i/ci^  fi^d  ^ 

(a)  2  New  Rep.  U7. 
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ti0fitf4ari^  »|ilain«d  tbte  parlipflbe  itimsvtiaii.  This  qi^  of     J^^ 
Oa^nlwMl  y.  JkiFaria^  appcjarsto  me  to  b^  d^cwivQ  9»M  Wri.A^A¥99» 
the leBgth.  #jf  tiffie  %t  b^  elap^^t)  siw:^  0ie  ftDAyjIy  F«i|      q^^J^^ 
gxai^ted ;  muJ  6om  all  the  circiunsMiQces  di8clp9e4»  )bs  ivfefi 
tending  tki«  tmosactioD,  I  tfiink  the  CSoiifl  ougM  oot  tp^ufn 
fer.Bii  antiuitjr  to  ^xiU  wbicb  hfM  been  8«  iriii4ujlently  ob^ 
taioed^aod  that  the  eked  and  other  9eciirkie9  oq  whicb  it  in 
fgqildisd  must  b^  set  aside,  oo  the  de&nd^Dl's  piljring  bfick 
tl^  primrtfial  be  acludiy  received,  leigetber  witb  wbltf^ver 
iDtfimliiia.y  be  due  thereon^  ^icb  must  be  i^sci^tiRitied  by 
tafcipg  a»  acmnot  before  tfai^  Protbouotary* 

'ttbr;'Jasliee  Pabk-^I  afp  of  the  9a9tte:  opioion,     UpfjiJ 

tine  obfedioa  was  rained  an  %o  wbetber  tbe  tj|^  wbifib  ^m 

elapsed  aiace  |be  aegotintion  of  tbe  aopl^ty  w^Mild  pfe^ 

vflHt  tlie  CSourl  firom  intisrferiiig,  unless  there  was  a  ^f^ 

in  Ike  rapimorial,  I  scarcely  entertained  a  doubt ;  for  all  lb? 

obaervatioas  made  in  the  former  pact  pf  tbe  argvmenl 

would  taod  to  de&al  iht  object  of  tbe  etatpl^  ff  they  w^ 

aQQWod  to  prevail;  and  attbough  tbe  time  that  baa  elapie4 

baa  been  most  strongly  pressed  upon  tbe  Cojirt»  and  E9 

pvrte  Masfwell  (a)  bas  been  relied  on  as  baiog  de^iTO  w 

that  popot,  still,  all  that  seems  to  bave  been  decided  tberp 

wi|8y  that  an  aiuiuity  paid  witbopt  ot^e^tjon  fo^  more  tha^ 

six  years  should  be  protec^d  by  analogy  to  the  vtatnte  of 

limitations  against  any  spch  objection,  dehof^  tbe  m^mOr 

rii4,  witlioiit  atroqg  fepisoi^s  to  tlie  cpptrs^ry.    There,  too^ 

d^  grantee  wi^i  dend,  and  tbe  witi^ets  to  tb^  defds  wap  ^ 

meve  aervantt  and  knew  nothing  of  the  fr^nstiqtioiir    U 

tfaarafose  aK>^»f  lbat  the  Court  ip  that  (cs^Mid  ^wn  w 

genasal  rule  on  the  subject;  and  altboi;[gb  in  ptber  ce/sfat 

the  lioHtalion  as  to  the  time  i^  whie|i  actioiw  ar^  (9  ^ 

faroaght  is,  positively  filed  by  atatute,  9t|l)«  ip  OWl«s  pf  ap^ 

nnijtieB,  the  Charts  bdye  frogpently  interffra)  to  fot  lb W 

(«)  S  fisit.  85. 


wlNsre  thiero  has  been  no  partjookr  bariisliip  laMie'CiBe. 
rll  IS  tnie,  i|ii  eacc^ptioii  onybe  Jusdy  made  m-^immk 
iMiere'tifegniDl0&  asd  wttaeuos  lUtaitiiig'  tfae^MOuHiifarafe 
(lead ;  and  Iiord  Autjfoii  said  (a),  ^  duriogr  tfae  Kfe^o^ib^ 
grantee  noiibjectkm  was  taken  to  the  annnity^^^^'ltie 
i«tereflt*win  legnlarly. paid,  and  this  faas-^been  oontinoed'to 
be  Hone  %r  nearneTen'jeaw  since  his- death,  <(wbidi  imp^ 
ipened  in  Jianuaty,  1794^)  down  to  the  middle  of  the-grtmV 
ilflOO.  And  now,  .finr  the  first  tine,  it  is  atten]|Md  tO'iifp 
•vpihe  #holetimisactionifinr:a  supposed  deiitetttiDtt«ln'>tlie 
.piganentof  the  considers tion^money.  I  know  not  wbstre 
such  a  mischief  is  to  stop  if  this  conldbe  permitted:*^  ami 
the  Coarf ,  considering  it  to  be  a  case  of  particular  bardiMp, 
jvfiised  to  interfere  to  set  aside  the  annut|j..  The  cane^f 
JShsake  ^JBoff£r$  was  lately  before  this  Coort^  Whei%«n 
lelrjeclien  taas  raised  to  the  form  of  tbeniMiorial^'aii"it 
uppeai^  -diat  j>art  of  the  -constderation  (&c  ffao'  wfmartly 
oonsisted  of  a  draft  pi^able  at  a  banker^,  and  il  was  iil< 
slated  at  wJmt  time  it  was  payable,  or  whether  it  had  bluett 
pM  -or  wn^  and  the  Oanrt  s^  aside  the  seefMlhai;  alu 
tfaoQgh  the  application  ibr  that  purpose  was  not  madi^  «KlH 
19  years  after  the  annuity  was  granted^  and  it  was  fouiidnsa 
fiict  that  both  the  witnesses  attesting  the  execdtibn  or^ 
deed  were  dead,  yet  the  Court,  considering  all  the  cire^um- 
stances,  relieyed  the  grantors,  according  to  the  discretion- 
mry  power  vested  in  them  for  that  purpose.  However 
larg«  a  discretion  the  Courts  may  hare  in  questions  of  this 
nature,  yet  it  has  always  been  exercised  with  regard  to 
general  principles  and  rules  of  law.  Cases  of  this  4t^crip'* 
tion,  howeyer,  must  depend  on  their  own  peculiar  i^^$fm* 
stances.  Without  therefore  going  through  all  the  mstlelv 
of  the  affidsTits  in  this  cane,  but  taking  the  wbdle  of*  the 
transaction  between  theie  parties  together,  there  dm,  I 

(s)  ft  East,  S7. 
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Ibkik^  lieiiie  do«M  Imt  that  tUa^ww  a  fhi«lttont^«rihig;  s}S^ 
It«ppoirs  tlmt  tbedefeDdant  liehigJD;difltreBied*eiraHD-.  wsfM^iAMMw 
itwwwi  waa  jn  mast  urgent  want  of  maney  i  themannar  p^tm 
10}  wjiadiittwaa  advaiioad  to  bm,  baa  been' sweni  is  Aa 
la^al  'goairdad  maoner;  for  bolh  the  plaintiff  and  Berry ^ 
ina^cbd  of  avmanag^  Ibat  no  part'  of  the  eonaideration^maaajr 
imt^'faqitrBataJiied,  cr  retiimad»  cautkraalj  drtp  the  aesK 
tame  aiitha  waad  fetaAiad^  and  neither  of  them  swear  that 
itwntnotftieiiinuid  by  the  grantor.  It  is  trve  Ib^  Jtany 
sawlibctpiilr/it intoida  packet;  that  unqneitionably  might 
barteilmua  iMV.  but  ft  might  hare  been*  dniro  o«t  imme* 
diaialjrtaAarMafdi;  The  defendant  has  expreialy  sworn 
fUmk  4KM»,iMre  retained  by  Qibbs  for  the  prooufation  and 
effpMonrMlaDding  the joamey  and  m  .exeeiilhigthe  deeda. 
Xhiawght;  have  been  folly  and  satisfactorily  ezplaitted  by 
tinragdaTitof  Gttfcr;  he  admits  that  beraoeived  3iO<«, 
and-dflsa  not  state  the  nalara  ^  tfaa  diabassaaaantB.  It 
iBiiaft>ba  ofcaenred  that  there  were  preKnisting  annnities 
on«lb^'>aa0ie  eateie*  and  a  title  therefore  miist  hav«  bean 
fiUiaJMi^  and  approved  of  before  the  tiansactioii  iar 
<g$(fsti(^  taak  place.  I  am  tberefiwe  of  opinion  that  Aa^ 
aacwUtaa  must  be  set  aaide^  on  the  Pretfaonolary's  asoei^ 
tauihitg}  what  ia  due  from  the  grantev  to  the  grantee  ia  ,r*» 
spa«5t  of  ppincipa)  and  interest. 

Ifo.  Joatiee  BunnavoB-^The  Legislatare  has  imposed 
a  duly  oa  the  Comrt  in  cases  of  tbia  descrifptioo,  asM>  m 
wbfdh  it  isiineumbent.  on  us  to  watch  the  prooaadings  nar- 
rof^^iand^Btyictly,  so  aa  to  protect  persons  whoari  dispoaad 
or  nsaaaiitntid  to  raiie  money  byway  of  annwity>  Iftfaeprii^ 
cifMytdoesootattend  himself  and  seetheconsidenition-money 
fiwdy  |iaid.to  the  graBtar«  hut  sends  another  to  act  for  him  in  a 
caaq  of  auel)  importance^  he  must  be  anaworoble  for  the  acts 
ofsoqh  tbM^d  person*  It  is  the-busitiess  of  the  grantee 
which  is  to  be.transacted,  and  Iris  money  alone  is  to  be 
paid..    The  statute  prayidea  that  the  grantee  is  to  pay  the 


_t^^  i^bhi^y  fdir  M4i4ell  rtie  antluity  ii  to  Ke  gfevted,  ami  ic  Mnt 
w^ttiitttti  Hte  IPdifll^  aittd  atflnaMy  paid.  W«w,  iben,  the  payment  ih 
Gitew.  qtieilida  a  boMtfOe  payment  %  It »  true  that  theiRfoney 
feikf^bt  bave  been  put  on  the  table,  and  afterwarda  into  the 
*|ftbdfiet  of  the  gtantor :  it  a^ai«^  howevefythM  Ibrmcftnint 
this  Was  dbhe^  two  defksoffliMMrif*,  wfaolMd'<90tfe:dn^n 
^hrni  London  ftir  the  pinrpiMe  af  attesting^  the  MMMrit j^,ire- 
'tiMd  from  the¥o6in»  and  lelt'&tMy  an^he'defttidanttibeite 
tog^^»  1%  is  poaiti wly  awom  •  that  ©il*»  liA^mifte'  re- 
tained 4hOf. :  it  is  tmt  ptdtoUe  and  jndt  that  tb»  daftMdant 
•might  bAVfe  t^tttltied  Wtniii*ll«V^llttg^xi^n««l,'biil  €W»fa 
hfM«erf  Im^  admitted  that  ^  ve^eiv^  SSM^for  prepaHtf^'^e 
aec^i¥{«ies  ttkid  inv^tigatiiig  the  €itl^.  Tbis  iap)>^dM  i6*Wt 
f^  be  e)^traoHlittary,  ftr  tbe  title  must  ha¥e  i^n  bAafr^tt- 
amin^  before  the  annuity  In  ^iiestiofi  wns  g^raM^d.  Iflie 
•demanded  that  sum  for  merely  pt^ptfring^he  deedkyfi^'^ 
^ppcairs  that  ho  billofcb^ts  was  pradmced  t)^4eHveM^«^ 
particdliii^  df  bis  deiMnd  made  <Hrf.  if  iliaf  had  ^bwto 
done,  there  might  bare  b^en  some  eolour'ibr  ilia ^#etittfr big 
that  snin;  but  the  sttongand  almocflfrrebistiMe  impt^^aslmi 
bn  my  mfhd  il^  that  the  money  wasreliiined  by  CKM#te 
"swdrn^to  by  the  defendant,  and  I  therefore  conenr  Ni4lh 
iHy  Lord  Chfef  Jiislioe  and  rty  BiMher  PttrXr'tbat  «he 
seearities  must  be  set  asides  tfaa  terms  as  auggdM^  t^y 
them. 


'  tlm  G!mh  ardtfred  It  to  be  referred  to  the^IVothtainthry 
tbtak^  an^aeeount  4>et#een  the  fmrties,  and  to  asi$erinin 
^vriMtt  saAr  %vas  due  to  the  gmntee  in  respeot  of  pfindpal 
andintereslv  and  to  report  tfaebaianee}  and  that'oo'  the 
payment  oF  such  balance,  triien  conflrmerfby  tbeOourt, 
die  deeds  shonM  be  daiivei^  op  to  be  oaneeited^  and^tkfe 
jiidgflient  vaeaied,  and  all  fuither  proieaedhiga'iftayetf; 
and  on  these  terms  the  rule  was  i:iade 

-     Absalnte  <Vi>: 
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Canitan  and  Others  v.  M&abuiin  and  Another.       '      Wtdnnd^. 

May  7th. 

1  HIS  waft  an  action  on  fhe  V^ase.    The  first  count  of  the  The  captain  of 
dedlamluui  fttftted,  that  the  t>hinti A»  on  the  8lh  December.  » >i>ip  bas  no 

aotboritv  to  acll  ' 

1820»  at  the  re^nest  of  the  defendants,  caused  to  be  deK-  the  cargo  cx- 
vered  to  thtai  seventy-tvif^o  chests  of  indigo  of  the  value  of  '^J^''''  "^^  ""^ 

'  ^  absolote  neces- 

70001^  to  be  carried  and  i^veyed  by  them  in  a  cerfttin  sit^:— There- 
ship  or  vessel  of  the  defendi«trts\  called  the  L^dy  Banks,  dTgo  ^^'hi^' 
tftom  Calcuttm  to  Louden,  and  th^e  to  be  delivered  to  the  ped  at  Caiauta 
^laintiflby  for  certain  freight  and  regard  to  be  therefdre  L^I^'^Sn,  under 
paid  to  the  defendants  in  that  behalf,  the  d4ns«rs  and  ac^  I  bill  of  lading, 
cideiilB  of  the  ibeas,  and  navigation  of  what  kind  soever,  dangers  and  ac- 
saste  risk  of  boats,  so  far  as  ships  were  liable  tbef^o,  ex^  ^t^^'l'nd^of  na. 
copt^«    That  the  defendants  received  the  ind^  accofd*  ▼igaUnn  of 
in^ly  for  the  purposes  aforesaid,  and  that  although  no  "l^l^  ^^^  ^'^ 
dangnrs  attd  aiccidents  of  the  seas  or*  navigation  of  any  cepted,  and  the 
kiod  whatAiever  pitevented  the  safe  earring  and  d^it^^  considerable 
of  the  indigo,  yet  that  the  defendants,  not  regarding  thmr  f^^^^^'^^^'' 
duty  in  that  behalf,  but  contriving,  ftc*  did  not  aor  wosild  Toyage,  and 
earry  and  convey  the  indigo  fhom  CnlcuHa  to  Lxmdofh  mI^^L  a 
and  there  deliver  the  same,  but  wholly  neglected  so  to  do;  sinking  state, 
and  on  the  contrary  thereof,  wrongfully  and  injuriously  uin'ioindoMd 
darned  and  conveyed  the  indigo  to  the  Island  of  Jfou-  *»«'»  ^^^  P^'^ed 
fjfta«,  .and  thete  left  the  same,  which  thereby  become  cargo  at  the 
wholly  lent  to  the  plaiatiflb.    Hie  second  count  was  stmi-  y'j^^^^[^^ 
lar  to  the  finst^  iexcept  in  stating  in  the  breadi  that  the  Court,  who,  af- 
defendanta  iold  the  indigo  at  the  Mauriiins  for  10001.  ^JreTboTh  tT 
Oiily»  >wbich %as  6000/.  leto  than  it  would  have  been  sold  ^  •*>{&-,  bat  it 
f6r  if  it  bad  been  safely  and  secprely  conveyed  to  London,  thHargo  might 


there  d^livei^  to  the  plaiatifls.    To  these  was  add^  baTebeentrans. 

-  V,         »  ^      ,  1      1    t      «.t       shipped  there 

a  cottDt  m  trover;  and  im   defendants  pleaded-^Not  and  forwarded 

to  its  port  of 
destination  bj  another  vessel^  and  that  his  own  ship  might  have  been  repaired,  although  at  a 
eoi»|^^rAbi«  expeBce;— H^ld,  that  tlie  owners  of  the  ship  were  liable  to  the  owners  of  the 
cargo,  in  an  action  on  the  case  for  non-delivery  thereof  at  the  place  of  destination,  as  it  was 
the  dot  J  of  tbe  captiiin  ekher  to  have  repaired  the  t^cI,  or  transhipped  the  cargo. 


1fl&  %}*Sm»  Im  -BiMVBR  TBMtf 

€hMhyta.:Jit  the  trad  ti^re  Lord  Chief  Jwtioe  BaUm,  at 
<MiiiAal(,  at  die  ^^tliii^  after  the  laat  Jiedutelmaa  Tena, 
ii  appeared  that  ihe  defebdaote  were  the  owners  of  tjtte 
Ltu^  Bank9^  tbe  captain  of  which  had,  under  a  bill  of 
lading^  entered  into  wxCatcuita  in  the  uaual  forfen,  engaged 
toeanry  the  fildintiffi^ihdigo  from  that  place  to  Londt^m^ 
tea  alated  in  tbe  first  count  of  the  declaration. .  The  cMtnib, 
On  hding  csdled  as  a  wtoeaa  fw  the  plaintiift,  provea  that 
tb«  ship^s  register  was  411  t6ns,  and  that  she  Jbad  500  tons 
of  goods  on  board  at  Gii/cvlla,  %vbere  tbe  indigo  was^hlp- 
)feA\  and.ftom  whence  he  sailed  for  4IMrtw, on  the  llth 
DiitiMer,  IQOIK  where  he  mrrived  on  the  29tfa,  and  dai- 
cimrgeii  70  tons  6f  goodie.    That  he  experienced  a  heitry 
gale  in  the  Jfacfra^roads,  from  which  the  vessel  sosiained 
ednsJdhiUble  injinry.    That  he  left  Jfo^ra^  for  Ef^ltmd 
on  the  Uth  Jkmiuuj^f  li921»  when  the  ship  having  tigam 
began  to  make  water,  he  put  into  TVineohutlee^  finr  tlie 
p«rpoae  of  repair.    That  b^  had  to  I^^en  the  i^ip  to 
SIbp  the  leiikyniid  that  he  laoded  eighty  b^gs  of  sugar  aiid 
repaired  her  theriB.    That  the  expence  of  suoh  re|inirs 
amoiittted  to  l()OQ/,^^nd  that  he  sold  part  of  tbe  caigo  to 
f^y  SfSt  theni,  he  having  no  other  funds  for  that  puipoaew 
That  he  stliyed  dt  TrMsdntdlke  a.inonth»  and  then  pmoMded 
on  the  Voyage  €or  this  country.    That  eleven  days  a(|ter- 
waHs  tb^  ship  ikgain  began  to  make  water,  and  he  was 
ofttiged  Ito  throw  part  of  her  caigo  ovel'board.    That  he 
afterwards  put  into  the  UfaufiiiuSf  where  he  arrived  on 
the  2&th  March  in  a  damaged  and  sinking  state,  and  im* 
ipedii^y  afllilied  to  ttro  nierchants  there,  whd  advised 
hktk  to  put  the  ship  and  cargo  into  the  Vice  Admiralty 
Court,  to  which  be  assented,  and  whidi  was  accordingly 
itioH.    Thkt  three  sev^rtd  iurvey^  were  takmi.    Iliat  the 
fiftit  Mimate  ai  to  her  repaira  exceeded  30,000  dollani 
and  Aat  the  captain  thought  it  ^ould  require  at  least 
MlJObb  to  pni  bei-  ,to  .$60^  a|;nin.    That  it  was  nectossagr 
to  unload  the  cargo  to  asbiHrtatn  the  nature  of  the  dan^igei 


in  liMk  rOOIITR  YEAR  0»t  jQEO.  IV. 

whkb  WM;pm  into  the  G<irernm6iit  stores  nlf  b4i  JCmi^rflHiv, 
under  4lie  cmtoin^faonse  lock,  by  order  of  ilie  Vice  Adtm- 
ndly  Court  there,  wfio  afrertrfirds  directed  n  snieof  tbe«k<p 
Olid  cargo.    That  the  sale  of  ihe^indigpD  h»ted  two  or  tbi%e 
tfayji.  That  be  had  previously  abandoned  theshipt,  airdsooh 
part  of  the  cargo  wbick  was  not  damaged,  for  the  benef  t 
of  tbe  uiiderwrilei*s.    That  the  ship  irad  sold  on  /ihe  I61I1, 
und  tbemd^  from  the  21st  to  the  28d  May^  by  tbe  Be- 
gtstrar  of  tbe  Vice  Admiral  ty  Court,  ami  the  proceed^  (odg^ 
iu  tbe  registry  of  that  Court.    That  the  captain  had^  no  cre- 
dit or  means  of  raising;  money  at  tbe  MauriHua;  that  he 
did  not  know  whether  the  ship  was  insured  or  not,  and  that 
be  bad  no  doubt  but  that  the  rcpliirs  would  have  fkl*  ex- 
ceeded her  value.    That  if  be  had.  not  be^n^  insured,  aild 
ibe  ship  and  cargo  bad  been  bis  own,  be  would  have 
acted  as  he' did;  but  he  admitted  that'tbere  weresbfpiiat 
Ae'  MuurifiHS^  in  which  ttie  cargo  might  have  been  tran- 
slitpped  and  forwarded  to   this  couQtry..^The  plahUMTs 
{Ken  called  tbe  captain  of  anotber  vessel,  who  Was  at  Ibe 
lltiuritius  when  tbe  defendants*  ship  came  in,  ivbo  staled, 
ibat  oii  ber  being  unloaded,  it  Was  discov'ered  tblnt  'i^Mftftd 
sprung  a  leak,  and  that  she  required  caulkihg  aod  cdnsi* 
cl^rdble  repairs  in  her  copper.    That  be  liad  then  nsb^p'at 
tbe  Mautiitus  ready  to  take  in  her  cargo,  and  that  lie  ad* 
fised  the  defendants'  captaiu  to  put1t  as  well  as  bis  erew 
on  board  tbe  witness's  ship,  and  have  nothing  to  do  with 
the  Vice  Admiralty  Court,  as  it  would  put  bis  ownersto 
uniiccessary  delay  and  expence.    That  he  thouglit  the  de« 
fendants*  ship  might  have  been  repaired  fur  2,600/4  iit  l^e 
utmost;  and  that  she  was  afler%vards  repah-ed  by  tbe  pur- 
diaser,  and*  ready  for  sea  before  he  left  the  island,  which 
was  in  tbe  month  of  July ^  1621 ;  and  that  tiie  repairs  were 
cotnpleted  in  about  si  month  froiii  the  timeof  the  sale. 

For  tile  defendants,  it  warsubmitted,  tbat  this  could  not 
b^  oonsidered  as  a  question  between  t lie  asamred  and  un- 
derwriten,  butas  betw^n  tlieplaiiitiffii,  ito  owners  of  tbe 

vol..   VIII.  K 


IflD  cAkm  in  BAitSR  tkrm, 


«ap^i  and  the  deiiHidanls  in  tbeir  charocter  of  etttteri, 
CAiriTA*  and  tbat  they  could  only  be  responsible  for  a  breach  of 
MwAwmm,  ^^^7  resultkigr  from  tbe  contract  undel*  whfch  the  indigo 
was  to  be  conveyed.  Tbat  by  tbe  bill  of  lading,  the  dan* 
gers  and  accidents  of  the  seas  were  excepted ;  and  tbat  it 
appeared  from  the  evidence,  that  the  vessel  bad  so  far  stis^ 
tained  an  injury  from  the  perils  of  the  sea,  as  to  warrant 
the  captain  in  selling  her,  or,  at  all  events,  thaMbere  had 
been  no  tortious  conversion  by  the  defendants,  and  that 
they  could  not  be  responsible  for  the  acts  of  their  captain. 
...His  Lordship  left  it  to  the  jury  to  consider,  /7f^,  whether 
the  captain  could  have  repaired  the  ship;  and,  secoi^Jfy^ 
whether  the  cargo  could  have  been  transhipped  at  the3/aiiN 
riHuSf  so  as  to  have  been  forwarded  to  tbe  port  of  its  desti- 
nation ;  and  he  intimated  an  opinion,  that  if  it  could  haf« 
been  so  transhipped,  the  captain  was  bound  to  have  caused 
such  transhipment  to  have  been  made.  They  found  both 
tliese  points  in  the  affirmative,  and  accordingly  gave  a  ver- 
dict for  the  plaintiffs. 

STr.  Serjeant  Fattghan^  having  in  the  last  Term  obtainad 
a  rule  niW,  that  this  verdict  might  be  set  aside  and  a  new 
trial  granted,  on  the  grounds,^r5^  that  the  merits  of  the 
case  had  not  been  decided  by  the  verdict  of  the  jury;  and 
seeondly^  that  they  had  been  misdirected  by  his  Lord* 
ship:  submitted,  firsi^  that,  at  all  events,  the  defendants 
could  not  be  considered  responsible  for  the  miscmK 
duct  of  tlieir  captain  in  the  sale  of  the  cargo.  Thai  liiej 
merely  stood  in  the  character  of  owners  of  the  vessel, 
and  that  the  declaration,  although  framed  in  tori^  was 
fotcinded  on  a  breach  of  the  defendants'  contract,  as  such 
owners,  for  not  having  conveyed  the  cargo  to  ita  placeof 
destination.  That  such  contract  was  not  only  put  an  end  to 
by  the  perils  of  thesea,  but  fell  expressly  witbin  die  ttcep* 
tion  in  the  bill  of  lading  under  which  the  indigo  in  queMioo 
diipped  by  the  plaintiffs*  agents  at  Cakwma.    The 


Iir  TH9'  WWBm  XBAft  iOF  /G^.  ffV.  v  M| 


■nlotpofc  ptftee  «fHkr  llle  e^prew  Uirectieu  -and  ^Mitbcicity 

•f  tbe  Yioe  AdmiraHy  Court  at  die  M^Httiins,  and  ^h^      C^»¥^^ 

liiifitein  inn  not  he  cousiderod  «6  a  t^t^eaMff  as  at  wai^  4iot     |^  ^^^  ^^y, 

saactioned  i>y  him.    The  pla]niilEa'ceni^dy,*tberQfore,  ww 

«M]er*agaiii$t  the  Judge  or  officers  of  that  Court,  who  di?* 

aeeted  and  asmted  in  the  aale.    The  /captain  was  jasttfied 

1^  afaafBdaniag*  the  cargo  for  the  iieoefit  of  the  noderr 

•writerB^  aad  wa^  aot  obliged  to  tmnalup  M.    In  AbboH  <aa 

SUppituf  («i)9it  iastated  injtesms,  that  if  tbe4»ptaiu)bepn^ 

^rented  feom  reaoliiog  the  place  of  desttnation^  by  an  injwy 

4oiie  te.tbe  ship  through  a  peril  of  the  sea^  he  k  ol  Uberijf 

4o tranship,  bat  ao  absolute  duty  is  imposed. on ibim  to  4^ 

'fio*    Here,  ihe  Toyagpe  was  itorniinated  by  4he  slate  tlie 

•iieaasl  was  jn  at  the  MBvrkius/  ^and  when  the  .cargo  was 

<depoRited  ta  the  storehouses  there, <the  captain  beeaioe  the 

«agOitt  or  servant  of  its  owners,  and  was.notbottod  to4raD- 

»aliip  it  as  sSated  by  bis  Lordship  to  tbe  jury. 

Mr.  SeiTeant  Lens  and  Mr.  Serjeant  Taddy  aow  abewed 
caose.  Tlie  questions  submitted  to  the  jury  at  the  trial 
were  net  only  most  properly  left,  but  tbetr  venlict  di^dly 
«aeels'ihe  justice  of  the  case,  and  consequently  cannot  >be 
«ii8t«irl>ed.  The  question  of  law  as  to  the  dtif  ies  or  iMspoo- 
jribililies  of  the  defendants  does  not  arise;  ami  according  to 
-  the  terms  of  their  engsigemeuf,  they  were  bound,  as  o.wuars 
af  tbe  vessel,  to  have  conveyed  the  indigo  ini]aestion  4o 
its  place  of  destination,  and  could  only  be  excused  from 
«o  doing,  hy  an  actual  loss  from  perils  of  the  sea.  But,  an 
ihe  ooulrary,  it  appears  from  the  evidence  that  no  sMh 
loss  had  taken  place,  either  in  all  or  ia  part,  or  rbrough 
any  of  tlie  tlangers  contemplateil  hy  the  shippers  at  the 
tkne  of  the  shipment.  By  the  sale  at  tbe  Mauritius^  the 
aargo  ^aa  altogether  taken  oat  of  the  control  of  its  owners; 
aad  aitboDgli  it  may  be  said  that  the  defetidauta  ware  odk- 

<«)  4tli  Edit  asi. 
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cosed  frem  the  completioii  of  tlieir  contract  by  the  excep« 
tion  in  the  bill  oflading^,  and  that  fhey  were  not  bound  to 
MKAfivftv.  deliver  tiie  cargo  absulufelj  as  in  a  mxe  lietwccn  tlic  assurer 
and  assured;  still,  an  unconditional  obligation  was  imposed 
OB  them  to  carry  at  all  events,  unless  the  completion  of  the 
▼oyage  was  wholly  and  absolutely  prerentcd,  and  rendered 
imponible  by  the  perils  of  the  sea.  Althougli  the  idiip 
might  have  rcceiTed  considerable  damage,  it  did  not  pre- 
vent the  delirery  of  the  cargo;  and  althou<rl>  tt  might 
haFe  been  deteriorated  or  received  some  damage,  yet  ti 
might  have  been  transhipped  and  delivered  in  its  dam* 
agtMi  state,  or  that  part  only  might  have  been  sold,  and 
that  which  had  received  no  injury  should  at  all  events 
have  been  forwarded.  The  sale,  too,  was  eftected  withoot 
the  knowledge,  privity,  or  consent  of  the  owners  of  either 
the  ship  or  cargo;  and  it  appears  that  the  vessel  was  af« 
terwards  repaired  by  the  purchaser;  she  might,  therefore, 
have  proceeded  on  her  voyage,  and  brought  home  the 
whole  of  the  cargo  after  such  repairs  had  been  effected. 
At  all  events,  it  was  the  duty  of  the  captain  to  have  tran- 
shipped it  on  board  the  vessel  ofieretl  him  for  that  pur- 
pose ;  and  although  he  adopted  another  and  unjustifiable 
course,  it  afibrds  no  excuse  for  the  defendants,  as  hb 
owners,  nor  can  they  be  relieved  from  their  liability  by 
any  of  the  proceedings  which  took  place  in  the  Vice  Ad- 
miralty Court,  as  it  appeared  from  the  different  surveys 
made  under  the  direction  of  that  Court,  previously  to  the 
sale,  that  the  ship  might  have  been  repaired;  and  although 
the  ezpence  attending  such  repairs  might  afford  a  vindica- 
tion for  the  sale  as  between  the  captain  and  his  owners, 
still  it  would  form  no  ground  of  excuse  with  regard  to  the 
plaintiffs,  as  owners  of  the  cargo.  Independently  of  that, 
•  however,  it  b  quite  clear  that  the  Vice  Admiralty  Court 
had  no  jurisdiction  or  authority  to  issue  any  order,  even 
for  the  sale  of  the  ship,  and  much  less  so  of  the  cargo. 
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That;  was  expressly  decided  in  Reid  v.  Darby  (a),  the  Ig^ 
correctness  of  which  decision  has  never  since  been  doubted 
or  iinpnjriied.  It  is  therefore  immaterial  to  consider  whe- 
ther the  sale  was  effected  under  the  sanction  of  that  Court 
or  not;  and  as  it  was  made  illegally  and  unjustifiably,  jt 
is  of  itself  evidence  of  a  conversion,  as  far  as  regards  the 
plaintifisyastbe  owners  of  the  cargo.  The  authority  and  duty 
of  the  master  of  a  ve^isel,  in  cases  of  this  description,  was 
most  ably  and  luminously  explainetl  by  Sir  W»  Scoii  (now 
LordiS/oire//)  in  the  case  of  the  Gratitudine  (6),  who  ruled 
tliat  the  utmost  he  can  do,  even  in  a  case  of  extreme  neoes« 
sity,  is  to  hypothecate  the  ship  and  cargo,  but  that  he  is  not 
authorised  to  proceed  to  an  absolute  sale.  But  the  verdict 
of  the  jury  is  decisive  on  this  point;  for  they  have  found 
that  the  cargo  might  have  been  transhipped  and  carried 
to  its  place  of  destination,  in  which  case  only  the  obligation 
imposed  on  the  defendants,  as  carriers,  would  have  termi- 
uated  and  been  fully  completed.  The  cases  of  Wilson  v. 
Miliar  (c),  and  Wilson  v.  Dickson  (rQ,  are  decisive  to 
shew  that  a  captain  is  not  justified  in  selling  the  cargo  at 
a  foreign  port,  althougli  it  be  impossible  to  prosecute  the 
original  voyage,  and  although  a  sale  might,  be  the  most 
beneficial  coiurse  for  the  owner.  In  the  former,  Lord 
Ellenborough  sBid^  that  ^'nothing  but  extreme  necessity 
would  warrant  the  master  in  making  a  sale  of  any  part  of 
the  cargo;  and  he  would  not  say  that  even  extreme  neces* 
sity  would  have  warranted  him  in  selling  the  whole:. that 
be  might  have  raised  something  by  way  of  hypothecation, 
but  that  he  «vas  absolutely  a  stranger  to  the  dominion 
over  the  ship  and  goods,  and  was  bound  to  send  back  to 
receive  the  further  directions  of  the  owner,  altiiougb  the 
consequence  might  not  be  so  beneficial  to  tbe  latter.!' 
Here,  however,  no  such  necessity  existed,  as  the  indigo  was 

(«)  10  East,  149 (6)  d  Rob.  Adin.  Rep.  940. (e)  S  Stark. 
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J2SE1/  liieilbei^  deMroif ed  nor  deteridnlteil  itt  valiHr  t  aifd  iftlliroiigfr 
it  mig^ht  limve  beetr  inconvcnieiit  and  cxpensire  to  ttan-^ 
ship  i^  sfiH  ttie  captaiir  haitthe  full  means  of  doing* so; 
instead  of  whtcli,  he  consented  to  its  sale  by  fbe  Vice  Ad- 
miralty Court,  and  thus  wlioity  deprived  the  owners  of 
any  property  tliey  might  have  in  it,  ahhoug'h  the'  sfai|f 
iteelf  might  have  been  repaired,  and  the  carrgo  conveyed 
in  her  to  its  destined  port.  This,  therefore,  cleaVly 
amounted  to-  a  conversion  as  far  as  regards  the  plnintMn^* 
right  to  recover  in  tbis'  action,  or,  at  all  events,  renders  tfie^ 
defendants  liable  to  them  for  a  breach  of  duty  under  th^' 
second  count  of  the  dechiration.  By  taking  an  obligation  On' 
themselves  to  convey  the  indigo,  they  were  bootid  U>  ha^ 
seen  it  properly  executed  •  and  as  the  captam  wrti  their 
agent  fer  this  particular  purpose,  they  were  responmbto- 
for  his  acts:  and  he  had  not  only  no  discretion  vested  iit 
him  to  sell,  but  was-  most  properly  advised  not  to  go  fntd* 
the  Vice  Admiralty  Court  as  it  might  tend  to  prejudj<^' 
his  owners.  In  Abhoti  on  Shipping^  it  id  said^  that  (ay 
*^tbe  disposal  of  the  cargty  by  the  niaster  nf  a  inatt^  thar 
requires  the  utmost  caution  on  his  part*  He  fiiiould  aiway# 
l^ar  in  mind  that  it  i9  bis  duty  to  convey  it  to  the  place  of 
destinatioD«  Tbis  is  the  purpose  ibr  whicii  he  has  baett' 
entrustcfd  with  it,  and'  this  purpose  he  is  bound  to  aeeenii* 
plish  by  every  reasonable  and  practicable  method.  Everp 
act,  that  is  not  properly  and  strictly  in  furtherance  of  tbii^ 
duty,  is  an  act,  for  whiob  both  he  and  hkf  ownaM  maiy 
be  made  responsible:  and  the  law  of  Enfffdnd  doea^ 
HOt  recognise  the  authority  of  any  trrbunaK  or  officer,  ad^ 
ing  upon  his  suggestion  or  at  his  inatance,  but  wiil  aomtiA^ 
nize  their  acts  as  much  as  hi»oirn.''  And  the  case  o# 
Hunter  v.  Prinsep  (6),  and  several  other  authoritiea  ave 
quoted  in  support  of  that  doctrine.  Again,  i*  is  thani 
said  (c)»  that  ^if  by  reason  of  the  danuige  done  to'ths 

(a)  4th  Edit.  K^t. {h)  10  t^t,  57BL— (c)  AbG(X[.  tat. 
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akip^  Of  ikroi^h  wmit  of  necesMry  materials;,  she  cannot      >jf^ 
be  repairefl  at  all,  or  not  without  very  g;rent  loss  of  time, 
the  inaater  is  at  liberty  to  procure  another  ship  to  traiis« 
port  the  cargo  to  the  place  ofdestiiiatioti.    But  if  bis  oivn 
allip  can  be  repaired,  he  is  not  bound  to  send  the  cargo  by 
another,,  btit  inay  detain*  it  till  tlie  repairs  arc  made,  aiitt 
even  hypothecate  it  for  the  expeace  of  tlfem ;  that  is,  sup* 
paaing  il  not  to  be  of  a  periidtable  nature:  rf  it  be  of  such 
a  naliire,  be  otight  either  to.  trai^shipor  Sell  it,  according 
aai  the  on^  or  the  other  will  be  most  beneficial  to  the 
merchant**'    In  the  case  of  the  Mercarius^  Sir  William 
S90U  said  («?),  *^  Tlie  master  certainly  is  the  agent  of  the 
owner  of  the  vessel,  and  can  bind  bira  by  his  contract  ov 
bi^  miscMHluct ;  but  he  is  not  the  agent  of  the  owners  of 
the*  cargo,  uiilesv  expressly  so  constituted'  by  them.    In 
•as^s  of  insurance  and  in  i^renue  cases,  where,  it  is  said^ 
lli».kic¥of  tlie  master  will  afli^ct  the  cargo,  it  is  to  be  ob« 
ttsrved^  that  tlie  ground  on  which  they  stand  is  wholly 
^itkteut.    In  the  foriner,  it  is  in  yn-tue  of  an  express  con** 
trael  which  governs  the  whole  ciEise;  and  in  revenue  cases 
il  pfoeeeda  firom  positive  hiws,  and  the  necessary  strictness 
0f  all  fiscal  regulations*"    Except,  therefore,  in  cases  of 
inanrance  or  ibe  revenue,  the  captain  can  only  be  consi« 
4ercd  aa  the  agent  of  the  owner  of  the  ship  and  not  of  the 
eafgOb.    Connectini^  the  facts  of  this  case  with  justice  and 
prtliciple,  althoiigli  the  captain  might  not  be  bound  to 
ti^aahipi  still  it  was  bi^  duty,  under  the  circumstances,  lo 
biivie  used  ei^ery  raeatoiii.bis'power  to  forward  the  cargo^ 
which  he  was  bound  by  tbe  bill  of  lading  to  deliver,  unless 
boiwi^dltegeClter  prevented  from  so  doing  by  tbe  perils  of 
the  Sea ;  and  us  an  offer  was  made  him  for  that  purpose,  it 
takea  itoul  of  tbe  ex4:«ption,  and  (he  captain  must  be  ooo* 
sidened  as  standing  in  the  situation  of  a  carrier  by  land^ 
udioi,  if  iris  waggen  breadss  down   in  the  cosirve  of  a 
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}f^.     journey  19  iKmiHl  to  forwiird  ibe  goodsr^  by  avoA^i  ooitfl 
tliey  arrive  at  their  place  of  desttoatioD. 

< 

*  Mr*  Serjeaot  Vaughan^  in  support  of  the  rule,  submit^ 
ted)  in  the  6rst  place,  that  the  owner  of  a  ship  could  net 
be  bound  to  repair  at  all  events,  and  at  any  sacrifice^  in  a 
case  as  between  4iim  and  the  owners  of  the  cargfo.  iSte** 
eondfyf  that  the  captain  was  ndt  bound  to  tranship  by 
any  leg^al  obh'gation;  and,  lastly^  that  under  the  circum- 
stances, the  defendants,  as  ship  owners,  could  liot  be 
deemed  responsible  for  the  acts  of  their  captain,  as  the  re* 
tetiouin  which  he  stood  to  them  as  agent  or  servant  had 
eeased  at  the  Mauriiiugy  and  that  the  voyage  liad  ter&iiw 
Bated  by  the  perils  of  the  sea.  From  the  moment  the 
vessel  arrived  there,  the  captaip  ceased  to  be  an  agent^tv 
bis  owners;  and  even  if  he  had  been  guilty  of  a  tortious 
act,  he  alone  is  liable :  and  tbe  case  of  WiUon  v.  Dickson 
is  decisive  to  shew,  that  if  a  loss  be  occasioned  by  the  mis- 
conduct of  the  master,  who  was  also  part  owner,  it  will  not 
incur  any  liability  on  his  joint  owners  beyond  the  value  of 
the  ship  and  freight.  Here,  the  action,  though  laki  in 
tortf  is  founded  on  the  contract  contained  in  the  bill  of 
lading,  and  on  which  the  declaration  is  framed ;  and  it  is 
expressly  alleged,  that  although  no  dangers  or  accideiils 
of  the  seas  prevented  the  carriage  of  the  goods,  yet  that 
tbe  defendants  would  not  carry  and  convey  them.  The 
word  carry  can  only  apply  to  the  particular  vessel  in 
which  the  goods  were  shipped,  and  the  defendants  were 
not  bound  to  tranship  or  cause  them  to  be  carried  by 
another  vessel.  Although  the  ship  might  have  been  re* 
paired,  the  expence  attending  such  repairs  should  be 
looked  at;  and  though  it  might  have  been  the  duty  of  the 
captain  to  use  every  means  in  his  power  to  bring  home  tlie 
cfirgo,  in  a  case  as  between  the  assured  and  tbe  under- 
writers,  still  it  was  a  iar  different  question  as  between  hin 
and  the'  owners  of  the  cargo.    In  the  former  case,  if  the 


IH  THB'  VOVBTB  ITBAll  OT  OEO.  IT.  187 

eiirgo  bad  been  tranaliipped,  and  wag  ftftenrwds  tosr,  Ae 
policies  would  be  altugetlier  void— :•  ' 

[Mr.  Justice  Park — In  Plantamonr  v.  Staples  (a),  it 
was^decided  that  the  owners  of  g^ods  insured  were  not 
precluded,  by  the  act  or  shifting^  the  goods  froin  one  ship 
lo  another,  from  recovering*  an  average  loss  arising  from 
the  capture  of  the  latter  ship,  if  they  acted  for  the  benefit 
of  all  concerned.]  <* 

Here,  by  the  terms  of  the  bill  of  lading,  the  defendants 
undertook  to  deliver  the  cargo  unless  prevented  by  the 
perils  of  the  sea ;  and  the  plaintilfs  having  averred  that 
there  were  no  such  perils,  they  should  have  been  prepared 
to  prove  it  in  every  respect:  but  it  appears  tliat  there 
was  an  absolute  jettison,  as  it  was  necessary  (o  throw 
some  of  the  goods  overboard  in  order  to  prevent  the  ship 
from  sinking  before  she  arrived  at  the  Jfaifrt/iw^,  and 
when  she  got  there  she  was  in  the  greatest*  possible  dis^ 
tress.  The  only  fault  imputable  to  the  captain  is,  by  his 
putting  the  ship  and  cargo  under  the  control  of  the  Vice 
.Admiralty  Court ;  but  the  sale  was  made  by  their  author- 
ity alone;  and  if  the  Registrar  acted  improperly  in  86 
doing,  he  alone  is  responsible  in  law  to  the  plaintifft. 
The  adventure  was  thereby  put  an  end  to,  and  eo  inttanti 
that  Court  was  put  in  possession  of  the  ship  and  cargtff 
the  liability  of  the  defendants,  as  ship  owners,  was  deter- 
Inined.  In  the  case  of  the  Gratiludine  it  was  held,  that' a 
roaster  might  hypothecate  his  cargo  on  freight,  for  repairs 
in  a  foreign  port,  where  such  repairs  were  necessary  for 
the  prosecution  of  his  voyage :  and  Sir  William  ScoH 
there  {b)  put  the  case  of  a  ship  driven  into  port  with  a  peC 
risfaable  carg^,  where  the  master  could  hold  no  corres* 
pondence  with  the  proprietor,  and  the  vessel  being  una« 
liie  to  proceed,  or  to  stand  in  need  of  repairs  to  enable  bei^ 
to  proceed  in  time  :.^'*  In  such  emergencies,  (said  that 
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leinie4Jiiil9ei);tbe  MiUiorily  af  agent  i«  mcMvarily  4€i^ 
volved  upon  liiiUy  unless  il  could  be  supposocl^  to  be  Uw 
foUey  of  ibe  lew,  ihat  iJie  cerg^o»  should  be.  left  to  fierisb 
wMioui  ca^e.  Wbat  must  be  done  f  He  inlist  in  sucb 
cnae  exercise  bisjudg^menl,  wlietiier  it  would  be  betier  to 
tranship  the  cargo,  if  he  has  tlie  means,  or  to  sell  it«  Ik 
k  adniitted  in  argument  that  he  is  not  absolutely  bound 
to  tranship;  he  may  not  baFe  the  means  of  titmsMp-y 
meal ;  but  even  if  he  has,  he  may  act  for  the  best  in;  <le- 
aiding:  to  sell;  if  he  acts  unwisely  in  that  decisioii,  .iMiU 
thefore^ii  purchaser  will  be  safe  uiidep  bisatts«  Ifhm 
hmA  BoCt  the  meana  of  transhipping,  he  is  under  ati  e|l4i* 
gation  to  self,  uaieas  it  can  be  said,  that  he  is  under  an  ob* 
ligation  to  let  it  perish."  It  is  clear,  thereforei  he  amy 
eiMuroitfe  bis  discretion*;  and  in  a  case  where  a  cargo  os^ikm 
^otbe  forwarded  or  carried  ferther  in  the  same  vesseiyiii 
consequence  of  an  injury  she  may  have  sustained  by  iha 
porila  of  line  sea*,  the  voyage  is^  (erminated,  and  the  caplaiih 
Ibrotigh  unavoidable  necetoity,  becomes  the  agetit  for  tlie 
owner  of  t be  cargo,  and  the  reletive  situation  of  madter 
and  servant,  as  between  biin  and  the  owners  of  the  sbip^ 
tben  ceaseS)  and  the  latter  cannot  be  considered  respoo* 
sible  for  bis  acts«  Sir  Williqm  Scott  also  put  the  case  cf 
a  cargo  not  ijtstaolly  perisliabJe  (a),  but  that  it  coul^ 
await  the  repair  of  ll>e  ship,,  the  master  being  a  strangi^r 
iD<a. foreign  port^  and  in«  a  stale  of  distress,  wiihout  an  op« 
portunity  of  communication.  wiiJi  the  owners  or  their 
agent:^*  What  (asked  bis  Lordship)  is  liis  duty  under 
siieb  circumstances  ?  It  may  be  answered  geueniily,^  to 
look  oot  for  the  means  of  accomplisliiug  his  contract,  if 
possible;  that  is,  the  safe  conveyance  of  the  property  en- 
truated  to  bis  care,  in  thcU  same  vehicle  which  be  had 
contracted  to  furnisli.  It  is  admitted,  that,,  though  em^ 
powered  to  tranship^  he  ia  not  bmnd  to  tfansbip."    Tbis^ 
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flnn«fbi^  dfflbw  froiii  tile  case  of  a  49^^  byfamd^wto 

engngm  t<i  cdnrey  g[oothi  entniiiled  to>  bim  tm  tke  etitf  of 

tiie  jtfvrney,  willlutit  behip  confined  lomiy  pMrttci>liir  de^ 

sertptionp  or  climigfe  of  vehicle  for  sucb  ft  piir|po«e;  biift 

kei^y  by  tbe  tcrme  of  rke  bvii  of  indin^,  the  cnrgo*  is  to  bo 

eoiiT^yed  by  one* mid  the  sfime  diip,  unless  fifeyented  hf 

(ft«  |i«rHs of  tbesen.     Although  the  ensa  of  PkmiamoHt 

r.  SMpier  lioi  deefded  that  ar  policy  of  assonmce  is  not 

vareafed  by  a  trsnfthtpment  of  the  cari^Oy  still,  in  a  ease  of 

llitt  deoeriptton'y  #lieve  the  maeter  bad  no  meana^  and  bad 

bMn  actually  oblig«d  to  throw  parf  of  rbe  cnigpa  oveiv 

board  fVoin  the  gretH  danger  tlie  divp  was  enpoaed^  to 

MUre  her  arrival  at  tbe  MaiaitUs^  he  had  a«  clear  riglif 

to  <9»eFoiso  a  ^iaerctfou  on  the  snbject,  mid  was  at  all 

eriti^  noi  bound-  to*  tranship  the  remraiiifng  port  of  the 

eat^  by  another  Teasel;    Althotigb  in  IFikon.  ▼•  JEff/fait 

it  was  laid  doww  by  Lord  Eilenb^tough  that  notlmg  but 

extreme  neeessity  would  warrant  tie  master  in  making  n 

ttdo  of  any  part  of  at'cargo^  yet  there  the  resseii  was  copM 

fured,  and  afterwards  released;  and*  tbe  reniohiiag!  part' el' 

thwcargOy  coasistiogof  perirfmbib  eonmioditicsi  warsoM 

at  ti  trilling  sum  by  tb^  eaptain  ^  mid  Lord  Eiht^orou^ 

bM  (a);  **  Tbe  owners  could  not  be  resfionsible  for  tbo 

Mcommonieatied  act  of  tbe  daptaluv  whielv  they  cooU 

ilefther  api^rove  of  nor  repudiate* 9  that  ftir  tike  ttegi^itm 

tbey  were  equally  Hkibte,  btvc  that  tbe  con vetsionr  wdBn  bio 

ictitary  act/'    Sov  hercf^  thef  sale  conld  not  be  oonaidtaod 

to^havebeien  made  uficfet*  the  autiKirity  of  the  defendaarlsi 

as  owners  of  the  ship;  nor  as  being  their  act,   Tb«r.captaHi 

#as  Only  tben^  iTgeftt  for  the  purpose  of  conveyingi  tlio 

^ttrgo  ctnunntted  to  bis  cbat^^  and  if  bo  has  b«ai>  gwityi 

€in  tortious  tait  in  ac^ui#8cmg  ill  the  aafe,  or  emeeded  hM 

antbority  in  so  doings  tbe  plaiMift'  bsTo  their  fonedy 

igmnat  bim  or  tAte' Judge  oif'offlears<of  tbo  Vice  Admiraligii 

(v>omrt;«. 
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162$.^       Coarf,  wbo  sanctioned  and  directed  the  sale.    Althoii|;b 
in  Freeman  r.  The  East  India  Company  ((k),  it  was  held 
that  the  captain  has  no  authorily  to  sell  the  cargo  except 
in  cases  of  absolute  necessity,  and  that  a  purcliaser  at  such 
ssile  acquires  no  title  to  property  sold  under  it.  yet  Mr» 
Justice  Best  there  said  (b\  that  "  in  a  sea  voyage  difficuU 
ties  often  occur,  from  which  journies  by  land  are  exempt. 
That  the  authority  of  the  master  of  a  vessel  must  increase, 
in  proportion  to  the  difficulties  that  lie  has  to  encounter. 
That  if  a  storm  or  accident  disables  the  ship  from  proceed* 
ingon  her  voyage,  and  the  master  fiudsbimself  in  a  country 
where  money  can  only  be  procured  to  pay  for  her  repairs 
by  sale  of  part  of  the  cargo,  the  necessity  of  his  crew,  as 
Lord  Stawell  has  expressed  it  in  the  Graliiudine^  forces 
upon  him  an  authority  to  sell.    So,  if  the  ship  be  incapa* 
bie  of  repair  in  a  foreign  port,  and  the  cargo  be  perishable, 
or  no  place  can  be  got  to  secure  it  in,  although  the  voyage 
be  at  an  end,  it  would  be  better  for  the  owner  of  the  cargo 
that  it  shouhl  be  sold  than  left  to  perish,  and  the  master 
might  in  such  case  sell  the  whole.'*    That  reasoning  is 
precisely  applicable  to  the  present  case;  as  it  appears  that 
the  captain  was  obliged  to  unload  the  whole  of  the  cargo 
in  order  to  ascertain  what  damage  the  ship  had  sustained, 
arid  which  was  consequently  put  under  the  directions  of 
the  Vice  Admiralty  Court,  when  any  control  the  captain 
might  have  had  over  it  was  altogether  determined;  and  the 
expence  of  the  repairs  would  have  been  so  great  as  to 
frustrate  the  whole  adventure.    He  therefore,  most  pro- 
perly, made  an  abandonment  of  the  ship  and  cargo;  act- 
ing in  the  one  case  as  the  agent  of  the  owners,  and  in  the 
other  for  the  benefit  of  the  underwriters.     Although  he. 
might  have  been  bound  to  repair  as  to  the  latter,  it  is  a 
far  different  question  as  far  as  it  regards  the  owners  of  the 
cargo;  and  it  cannot  be  contended  for  a  moment  thai  the 

(«)  5,Btiti.  &  ^Id.  et7< (h)Jd.  023. 
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owner  of  a  ship  is  bound  to  incur  the  expences  of  repair-  ^}^^ 
ing  lier»when  it  had  been  previously  ascertained  that  such 
expences  would  be  so  great:  and  as  no  legal  obligation  was 
imposed  on  the  captain  to  tranship,  the  defendants  cannot 
be  considered  amenable  for  his  acts,  and  more  particularly 
so,  as  the  sale  was  eflTected.by  the  order  of  the  Vice  Adnii* 
rahy  Court,  which  thereby  exonerated  him  from  any  per- 
sonal responsibility  to  the  plaintiffs,  as  the  owners  of  part 
of  the  cargo. 

Lord  Chief  Justice  DALLAs..^ItoId  the  jury,  that  under 
the  circumstances,  as  proved  at  the  trial,  it  was  a  duty 
incumbent  on  the  captain  to  have  transhipped  and  sent  . 
on  the  plaintiffs*  goods,  if  he  could  have  done  so;  and  they 
found  that  he  hati  every  means  afforded  him  for  so  doing. 
Indeed  the  facts  of  this  case  are  as  strong  as  they  can  pos- 
sibly be.     Another  ship  was  ready  at  the  Mauritius  to 
take  the  whole  of  the  cargo  on  board,  the  captain  of  which 
actnaTly  offered  to  do  so,  and  forward  it  to  this  country. 
It  appears  to  me  that  it  would  be  extending  the  doctrine 
relative  to  the  duties  of  the  master  of  a  vessel,  if,  under 
these  circumstances,  we  were  to  hold  that  he  was  justified 
in  sellhig  the  cargo.     I  think  no  such  distinction  exists 
between  owners  and  their  captains  as  has  been  contended 
for  by  my  Brother  Vaughan  in  the  course  of  the  argu- 
ment; and  it  is  too  much  to  say  that  the  lattef*  might  frus- 
trate the  voyage,  and  leave  the  cargo  half  way.     It  seems 
to  me  to  militate  against  sense  and  justice;  and  I  therefore 
thought  at  the  trial,  that  under  the  facts  of  this  case,  the 
captain  was  bound  to  have  forwarded  the  goods.    If  1  was 
wrong  in  that  opinion,  the  consequence  will  be,  that  there 
must  be  a  new  trial,  as  the  jury  adopted  it  by  their  find- 
ing.    1  also  told  them  that  no  valid  or  legal  distinction 
could  be  drawn  between  this  and  other  casies  relating  to 
owners  of  ships  and  their  captains ;  the  duties  of  whom 
were 'most  fully  and  properly  pointed  out  by  elementary 


^^  j»f«t6iv  JH  4Mvenil  esceUenl  treativeB  09  Ibw  subject  I 
fberefore,  on  tlie  wlioie,  iboagbt  tbajl  the  defendnnlKy  at 
die  okv^ors  of  ihe  sliip,  \fere  rcHpeneible  ior  tlie  acts  /of 
Cheir  eaptiitii ;  if  I  was  wrong,  as  I  before  obeervecl^  tjbere 
«Hifit  be  a  (HOW  trial :  bjut,  apes4ciiig  fnf  myself,  even  after 
Jhe  sUiletargunneiit  we  have  just  IieHvd.  I  aiii  ^uimble  to  see 
any  just  grounds  for  ,alleriiig  the  i^piniou  I  befinre  feoHrr 


Mr.  Justice  Park [  am  clearly  of  opinion  tbat  thore 

<js  no  ground  fer  a  new  trial.  Jtfy  jLocd  Chief  Jestioe  not 
;Only  most  properly  left  this  case  .to  the  jury,  but  he  was 
tfuily  justified  by  law  in  ee  deiug.  It  ha^  been  oMaliidiljr 
argued  by  my  JBroiher  VaHghaa,  ^vho  has  prinoipally  coqf 
,  fined  himself  toihe  tenas  of  the  bil  1  of  ladiug,by  %vbicb  itlias 
been  said  tbat4  he  defif  uflanle'  coatcaot  is  I  iiniled :  tbat  ki«lrii- 
flieat  jftio  tbe  nattive  of  a  reeetpt  of  goods  by  i^be. owners  of 
4beship,and<by  which  they  undertake  to  eon veytbea^  as  in 
Ihe  oaseof  comnion  carriers;  and  in  the  eye  of  the  law.tbe 
-owner  AS  well  as  the  master  are  considered  and  treoted  as 
sncb,  and  are  chargeable  on  the  custom  of  the  real  m.  Wbat 
Irve  distinction  can  be.drawn  between  them  and  thcowaers 
of  a  waggon  and  their  waggoner  who  drives  tjieir  borses, 
wMi  fur  whose  acts  they  are  responisible  f  It  is  clear  tbat 
the  owners  of  a  ship  are  equally  liable,  unless  tliey  be-ex- 
eepted  by  tlie  terms  of  the  biU  of  ladiftg,^wliich  protects 
Ahem  from  losses  by  the  acts  of  God  and. the  King*s  ene- 
mies. Jt  is  true  <bat  a  loss  by  perils  of  the  sea  falls 
within  tlie  former  exception ;  but  here  the  ^cti  of  the 
case  altogether  rpbut  such  a  lo»,  and  the  exception  caa- 
not  be  extended  by  implication.  It  is  a  well-known  and 
eslablislied  principle,  that  a  captain  or  master  of  a  Teasel 
oaa  only  be  justified  in  soiling  a  cargo  in  caaesof  extreiae, 
.pr,  I  may  say,  inevitable  neoettity.  According  to  the  hw 
jo'lbe^imes  of  Laid  ffak  end  laid  Hoii,  a  great  jtnlmMy 
lijalsdraa  la thaccNnaaito ^ba^^pnvned  by  acaplataiafa 


in  Tjw  ff^usni  rcAit  or  mm^.  iv. 

cbi|>»  and  4li«  idaBgfar  to  iirhich  .iIm  avnen  might  kaaobp 
jcctecl.by  bis  acts  ki  a  foreign  port.  In  the  case  of  7Ve* 
menkere  v*  Tre^ilian  (a),  Loi*J  Chief- Justice  JEfa/e  beU, 
tbat  the  master  bad  no  authority  to  sell  tlie  ship  or  any 
•part  of  it,  and  tbat  bis  sale  would  transfer  no  property  to 
tbe  buyer,  even  in  cases  of  unyielding  necessity,  Tbnt 
was  a  case  where  the  ship  was  in  ine^table  danger,  bar 
tackle  and  rigging  were  broken,  and  there  was  scarcely 
any  hope  of  saving  her  or  any  part  of  her.  That  doctrine, 
however,  has  been  lately  broken  in  upon ;  but  eveu  now 
it  must  be  a  case  of  extreme  or  inevitable  necessity  lo 
justify  the  master  in  proceeding  to  a  sale,  and  sudi  neees* 
atty  coufirnis  that  general  rule.  This,  however,  it  must  bs 
observed  is  the  rule  as  to  the  sale  of  a  ship,  but  its  appli* 
cation  is  much  stronger  Jn  a  case  relating  to  the  cai^o.  Th^ 
doctrine,  therefore,  as  laid  down  by  Lord  Hale  appears  to 
wo  to  be  rather  fortified  than  otherwise,  althoogrti  it  cannot 
be  considered  as  an  eatabiisbed  or  general  rule.  Tiie  firstcnse 
in  nvbfcb  that  4}uestfon  was  fully  discussed  was^b^ilof  tbe 
GraiUiHiifie/m  which  Sir  WiUuim  Scott  delivered  oaoef 
ibe  most  clear  and  elaborate  judgments  ever  pronounced 
by  -a  Judge  in  this  country;  throughout  tlie  whale  (if 
which,  he  considered  that  the  master  cuuld  only  exercise 
the  power  of  hypothecating  or  binding  the  cargo,  for  the 
Topairs  of  tiie  ship,  in  order  toefleot  the  prosecution  of  the 
voyage,  in  the  case  of  a  severe  necessity  (&).  At  the  time 
of  that  decision,  no  aaihority  could  be  found,  with  the 
exception  of  the  case  of  Jwtin  v.  Baltam  (c),  which  au« 
Ihorisedthe  mastertohypodiecate  the  cargo.  And  in  iimd 
V.  Darby  Lord  EHenboroujfh  said  (i/),  tbat  **  no  instanea 
bad  been  discovered  in  the  Admiralty  Court  at  home,  «or 
eouifl  any  terms  be  found  in  tiie  Vice  Admiralty  commfssiony 
or -any  principle  on  which  tbe  pra^ctice  coald  be  sustained 


(s)  1  Sid.  46«.-^&)  8  Rob.  Adm.  Rep.  5^1.-— <e)  1  Salk.  84; 
8.  C.  a  Ld.  Rsym.  ao5.r«^^d>  10 J2ait»  lift 
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^wbtch  certatnlyy  howerer,  Iiarl  obtained  in  f  be  Vice  Ad** 
miralfy  Courts  abroad)  ofdecreeing,  npon  the  mere  p^rilion 
of  the  captain,  the  sale  of  a  ship,  reported  upon  survey  to 
be  unseauorthy,  and  not  repairable,  so  as  to  carry  ibis 
carg^o  to  tbe  place  of  its  destination,  but  at  an  ex  pence  ex« 
ceeciing  the  value  of  the  ship  when  repaired.'*  And  in  the 
case  of  the  Fanny  and  Elmira^  Sir  William  Scoti  said, 
wjtb  reference  to  a  sale  of  this  description  (a):  *^lti  the 
finst  place,  it  must  be  shewn  that  there  was  a  necessity,  and 
th^n  it  remains  to  be  considered  whether  it  was  such  as  by 
law  .would  give  the  master  a  right  to  seii.  Thht  such  a 
case  may  arise  I  am  not  prepared  to  deny.  Suppose,  for 
instance,  a  sbip  in  a  foreign  country  where  tliere  is  lio  cor- 
respondent of  the  owners,  and  no  money  to  be  had  on  hy- 
fiotbecation  to  put  her  into  repair.  Under  these  circnm- 
«tances  what  is  to  be  donef  The  ship  may  rot  before  the 
master  can  bear  from  his  owners;  and  therefore,  if  tbe  nc- 
cessity  were  clearly  shewn,  with  full  proof  that  every  tbing 
was  done  optimdjide^  and  for  the  real  benefit  of  the  owners, 
(he  Court  might  be  disposed  to  sustain  a  purchase  so  nsade.*' 
And  again  (said  his  Lordship),  **  In  a  case  of  that  description, 
1  say,  strongly  put,  where  there  was  no  ground  for  suspicion, 
although  I  do  not  know  that  such  a  power  is  given  to  tlie 
iB^ster  by  the  general  maritime  law,  yet^  feeiiag  itae^(ie* 
diency,  this  Court  would  strain  bard  to  support  tlie  title 
of  the  purchaser;  but  then  there  mixsi  be  the  clearest  proof 
of  the  necessity.  It  must  be  shewn  not  only  that  the  vessel 
was  in  want  of  repair,  but  likewise  that  it  was  impossible  to 
prociure  tbe  money  for  that  purpose/'^  Here,  however,  no 
such  necessity  existed  to  justify  the  captain  to  proceed  to  a 
saile,;  /or  soon  after  by  bad  put  into  port  at  tbe  Muuritiis, 
be  had  not  only  an  opportunity,  but  was  requested  by  on- 
other  captain  to  tranship  bis  cargo,  and  be  actually  offered 
to  take  it  to  this  country,  together  with  the  crew.  Besides, 

(c)Edw.  AdBLRap.  117." 
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jl  appean  thaC  die  Aip  Wsm  afterwards  repaired,  and  was  .y^^ 
readjr  to  proceed  on  another  voyage.  Under  these  cir- 
CQiBstances,  therefore,  I  am  clearly  of  opinion  that  no  ne» 
eeasity  was  imposed  on  the  captain  to  dispose  of  the 
eai^o,  nor  iras  he  justified  in  so  doing.  The  case  appears 
to  me  to  have  been  not  only  most  properly  left  by  my 
Lord  Chief  Justice  to  the  jury,  but  that  they  have  drawn 
a  right  conclusion. 

Mr.  Justice  Burrouoh. I  shall  add   but  very  few 

words  to  what  has  fallen  from  my  Brother  Park.  I  should 
have  entertained  no  doubt  whatever,  but  for  the  earnestness 
of  my  Brother  Vaughan  in  the  course  of  his  argument; 
and  having  attended  to  it  most  particularly,  1  am  clearly 
of  opinion  that  the  law  was  most  correctly  laid  down  by 
my  Lord  Chief  Justice  at  the  trial,  and  that  the  jury 
liave  decided  rightly  on  the  facts  before  them.  As, 
therefore,  their  verdict  appears  to  me  to  be  proper,  both 
in  point  of  law  and  fiict,  it  cannot  now  be  disturbed,  and 
this  rule  must  consequently  be 

Discharged  (a). 

(«)  See  Hudion  v.  Harrisom,  ante,  Vol.  VI.  888;  Read  v.  Bonhrnm^ 
id*  S979  M  to  \9here  a  sale  may  be  jnstiBed  by  the  captain  hi  catea  of 
oecamty,  either  at  home  or  abroad,  so  as  to  fvarrant  an  abaiidonnieat 
to  the  aiiderwriteim.  See,  also,  JUheriMou  ▼•  Pmruihen,  S  Stark.  N.  P. 
Bep.  971 ;  Ckmhridgi  v.  Anderton^  4  Dow.  &  Kyi.  SOS. 


DuNSrORD  V.  GOULOSMITH.  Fridi^, 

JUr.  Serfeant  Vaughan  moved  iTor  a  rule  to  shew  cause  xb«  Court  will 
why  the  delSmdant  should  not  be  discharged  out  of  cus-  not  diicbarge  a 
tody,  on  an  aiBdavit,  which  stated  that  he  was  charged  in  ^  custody  io  • 

fc  eBOCution  at  the 

iah  of  a  plaintiff,  although  the  application  was  not  made  until  eighteen  months  sfter  the  death 
of  the  latter;  iti^peariag  tl»ai  he  had  sppointed  eaecntors  who  wete  rill  alrve,  and  had  not 
anealed  le  the  diseharge, 

vol.  VIII.  I- 
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.j^^^.       exeoutiDB  at  tbe  plaintiff  V  suit  id  Feiruaryf  18S1;  that 

PoMSfoiiD      he  still  ^^oBtinuad  in  custody ;  and  that  the  plaintiflT  had 

QOOI.DMITB.   ^^^  ^^  Xbvember  in  that  yean    He  relied  on  the  cases  of 

Broughttm  v«  Martin  (d)^  and  Parkinson  r.  Horloek  (A), 

where,  after  the  lapse  of  a  reasonable  time  from  the  death 

« 

y  of  the  plaintiff,  and  no  probate  or  letters  of  administration 

had  been  granted  or  taken  out,  or  intended  so  to  be,  the 
Court  ordered  the  defendant  to  be  discharged,  on  notice  to 
the  plaintiff's  family,  and  service  of  a  rule  nisi  to  that  effect, 
and  nocauseshewn  to  the  contrary.  He  also  cited  7«tjfslq/fi? 
V.  JDorijf  (c),  where  a  similar  application  had  beeu  gvanted. 
But  it  appearing  t^at  the  plaintiff  in  this  case  had  left  a 
will,  and  appointed  executors,  who  were  still  alive,  hvt 
had  not  assented  to  the  discharge  of  the  defendant,  the 
Court  held  that  they  coald  not  interfere* 


The>  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 


(«)  I  Bos.  &  Pul.  176. (b)  2  New  Rep.  240. (c)  1  Bairnes, 

3^. 


May  9th. 


JoNBs  and  Another,  surviving  £xecutors  of  James  Jomes, 
deceased,  v.  Rachel  Jones,  Widow. 


Where,  in  a  de- 


cutors,  contain 
ing  fourteen 
coanti  foond- 


1  HIS  was  an  action  of  assumpsit,  brought  by  the  plain- 
claration  of  at-  |jgjj^  ^  surviving  executors,   against  the  defendant,  to 

recover  the  sum  of  1283/.  128.  6c/.,  being  the  amount  of  a 
promissory  note,  made  by  the  defendant  and  her  husband 
ed  on  promises  on  the  13tb  December^  1808,  and  payable  on  demand  to 
ant  to  tiieir  ^^^  plaintiffs*  testator.  The  declaration  oonsisted  of  fifteen 
testatory  it  was  counts;   the  first  thirteen  of  which,  contained  promises 

alleged  in  the  •■      i        i        i   ^      i  ■  .       •  .     i-^.      . 

fifteenth,  that  made  by  the  dewndant  to  the  testator  m  bm  life-time. 
ifter**tihrd^h  ^^  fourteenth  stoted,  that  the  defendant  being,  in  the 

of  the  testator^ 

aocoooted  with  the  plaintiffs,  as  esecctors,  concerning  divers  other  sums  due  from  the  defendant 
to  the  plaintiff^  as  execators,  as  aforesaid^  and  then  unpaid ;  and  that  the  defendant  being 
found  in  arrear.npon  that  account,  and  indebted  to  the  plaintifis*  as  executors,  promised  them, 
as  executors,  to  pay  :^Held,  that  on  nonsuit  thejr  were  liable  to  GMtSf  as  they  might  hav« 
sued  for  the  cause  of  action,  as  stated  in  the  latter  count,  in  their  own  right 
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lifoAimm  of  the  tealatori  iiidebted  to  him  for  principal  and  ,^1888« 
ioterat  upon  a  protniasory  nole^  and  far  ntonilM  by  the 
dec^med^  lent)  paid,  and  bad  and  received  by  the  da- 
fendanit  and  dn  an  accdunt  ittated^  which  being  ilnpaid 
at  the  time  of  die  death  ^  the  tealaior,  the  defendant, 
after  his  decease,  promised  the  plaintiffs,  as  surviving 
exeontons  to  pay  them.  The  fifteenth,  or  last  count,  was 
upon  an  aeoount  stated  between  the  plaintifls,  as  soch 
surviving'  execntols,  add  thfe  defieiidant,  as  folfows:  viz, 
^'tha^ihedafnidaht^  after  the  respective  dealhs  of  the  tes^ 
tator  and  deceased  execvtor,  aiwonnted  wMi  the  plaintiffs, 
an  surviving  exectitoM,  of  and  coneeming  divers  other 
sUflM  of  money,  from  the  defendteit  to  the  plainlift,  as 
surviving  executors,  as  aforesaid,  before  that  time  due  and 
owing,  and  then  in  arrear  and  unpaid  ;  and  upon  that  ae* 
count,  the  defendant  was  found  to  be  in  arrear  and  in- 
debted to  the  plaintiffs,  as  surviving  executors  as  afore- 
said, in  the  sum  of  200(N. ;  and  being  so  found  in  arrear 
and  indebted,  she,  the  defendant,  in  consideration  thereof, 
afterwards  and  after  the  respective  deaths  of  the  testafler 
and  deceased  executor,  undertbok  and  feitbfully  (iromised 
the  plaintiffs,  as  surviving  executors  as  afevesaid,  to  pay 

them.'' ^The  defendant  pleaded,^r9/,  non  a^nrnpsrl/  and, 

ieeandfyf  actio  non  a^crtvii  itrfra  $ex  eamos;  ow  which 
issue  was  joined. 

At  the  trial  of  the  diuse,  before  Mr.  Serjeant  Bosanquet, 
at  the  last  Assizes  at  JUtmrnouth^  the  plaintifls  were  non- 
'  sffHed,  as  they  were  not  able  to  product  the  note,  it  being 
ehher  lout  or  mislaid,  nor  coald  they  prove  the  exact  lerniil 
of  its  contents;  and  it  also  appeared  that  ih^  knew  that 
the  defendant  was  a  married  woman  at  the  time  the  note 
was  given  to  thenr  testator,  and  there  was  no  sufficient 
evidence  ef  any  prbmise  made  by  her  to  revive  the  debt 
irilhin  sttK  years^  ev  sftiee  the  death  of  her  husband* 

The  Prothonotary,  on  taxation,  having  allowed  the  de- 
fendant her  costs,  Mr.  Serjeant  Peake^  on  a  former  day  in 


/ 
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j^tas^^  this  Term,  obtained  a  rule,  calling  on  her  to  shew  cause* 
Vhy  the  Prothonotary  should  not  review  his  taxation,  on- 
the  grounds  that  she  was  not  entitled  to  costs.  .  And  he 
cited  the  cases  of  Tattersall  v.  Groote  (a),  Barnard  v. 
Higdon  (ft),  and  Booth  v*  HoU  (c). 

Mr*  Serjeant  Lowes  now  shewed  cause ;  and  submitted 
that  the  question  in  this  case  depended  on  the  terms  of  the 
statutes,  23  Hen.  8,  c.  15,  s.  1,  and  4  Jac*  1,  c.  3,  as  ex- 
plained by  subsequent  decisions,  which  although  Appa- 
rently contradictory,  yet  the  later  authorities  have  esta- 
blished a  principle,  by  which  the  Prothonotary  was  fully 
warranted  in  allowing  the  defendant  her  costs,  although 
the  plaintiffs  sued  in  their  character  of  executors.  As 
executors  are  not  excepted  out  of  the  former  statute,  as  it 
relates  only  to  contracts  made  with  the  plaintiff*,  yet  it  has 
been  uniformly  holden,  that  they  are  not  liable  to  costs  on 
a  nonsuit,  where  they  necessarily  sue  in  their  representative: 
character,  and  cannot  bring  the  action  in  their  own  right : 
and  the  statute  of  James  being  framed  on  the  model  of 
that  of  Henry  8,  does  not  extend  any  more  than  the  latter,* 
to  actions  broaght  by  executors.  The  reason  why  an  ex- 
ecutor suing  in  his  representative  character,  if  he  fail  in 
the  action,  is  not  liable  to  costs,  is  because  he  is  supposed 
not  to  be  cognizant  of  the  contracts  made  by  his  testator. 
Although  it  was  once  endeavoured  to  make  it  the  test  of 
an  executor's  exemption  from  costs,  whether  the  money, 
when  recovered  in  the  action,  would  be  assets  in  his  hands, 
it  has  been  repudiated  by  later  decisions,  and  it  is  now. 
clearly  established  that  an  executor  can  only  be  exei^pt 
from  costs  in  case  of  a  uonsuit,  where  he  nccessarily^ues 
as  executor ;  but  that  wherever  he  can  bring  an  action  in 
his  own  right,  without  naming  himself  executor  for  any 
x>ne  cause  in  the  declaration,  he  shall  not  be  excused  from 

(a)  S  Bos.  &  Pul.  853. (&)  S  Btm.  &  Aid.  SIS, 

(e)  %  Hen.  Bl.  277. 
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the  payment  of  costs,  although  he  bring  the  action  as  exe-  « 
.cutor,  and  the  sum  to  be  recovered  would  be  assets  in  his 
bands. .  I  fan  executor  sue  on  a  bond  or  deed  entered  into 
with  his  testator,  it  is  necessary  for  him  to  declare  on  it  as 
.  such,  although  the  breach  wasassig^ed  in  the  time  of  the  ex- 
ecutor, as  such  instrument  is  the  cause  or  foundation  of  the 
action,  and  the  plaintiff  could  not  sue  without  naming  him- 
self as  executor,  he  has  consequently  been  held  not  liable  to 
. costs, Por^man  v.  Camera).  But  in  Goldthwayte  v.  Petrie(b\ 
where  the  plaintiff's  wife  sued  as  executrix,  for  money  bad 
and  received  by  the  defendant  after  the  death  of  the  testa- 
tor, to  the  use  of  the  plaintiff's  wife  as  such  executrix,  and 
the  defendant  obtained  a  verdict,  it  was  held  that  he  was 
entitled  to  his  costs,  on  the  ground  that  it  was  not  neces- 
sary to  name  the  wife  as  executrix,  as  she  might  have 
brought  the  action  in  her  own  right,  as  it  was  stated  that 
the  money  was  received  and  the  promises  made  by  the 
defetidant,  after  the  testator's  death.  So,  in  Bollard  v. 
Spencer  (c).  Lord  Kenyan  said,  that  ^^the  rule  had  been 
long  settled,  that  where  an  executor  brings  trover  on  his 
own  possession,  alleging  the  conversion  after  the  testator's 
death,  and  fails,  he  must  pay  the  costs,  whether  he  ever 
bad  possession  of  the  property  or  not :"  because  the  gist  of 
the  action  being  the  conversion,  he  was  not  bound  to  name 
himself  an  executor,  but  might  sue  in  his  own  right.  The 
same  point  was  decided  in  Mollis  v.  Smith  (ci),  and  in  the 
subseqent  case  of  Orimsteadv^  Shirley  (e);  where  a  de- 
claration in  trovef  by  an  executor  consisted  of  two  counts, 
the  one  on  a  conversion  in  the  life-time,  and  the  other 
after  the  death  of  the  testator^  for  which  latter  cause  the 
plaintiff  might  have  declared  in  his  own  right,  and  he 
was  nonsiiited;  he  was  held  liable  to  costs.  The  rule 
there  laid  down  by  Sir  James  Mansfield  is  expressly 


(a)  2  Ld.  Raym.  1413;  $.  C.  I  Sir.  688. (6)  5  Term  Rep.  234. 

[e)  7  Term  Rep.  358. (cQ  10  East,  99S. (e)  3  Taunt  1  id. 
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^^^.  applicable  to^  aod  mogt  govern  the  pieeent;  and  it  is  quilt 
clear,  that,  according  to  the  terms  of  the  fifteenth  coant, 
the  plaintiffs  might  have  declared  in  their  own  right,  as 
the  cause  of  action  therein  stated  might  hav«  arisen  in  their 
own  time,  and  since  the  death  of  the  testator.  It  is  founded 
on  an  account  stated  between  the  plaintiils,  as  exeoatoni, 
and  the  defendant,  after  the  death  ef  the  testator,  concern** 
ing  divers  sums  then  unpaid  to  them,  and  that  being  so  !»* 
debted,  the  defendant  promised  the  plaintiffii,  aasueh  exeea* 
tors,  topaythem.  Thesubjectmatter  of  the  caujse  of  action 
on  which  such  account  arose,  might  be  for  goods  sold,  or 
money  had  and  received  by  the  defendant  to  the  plaintifii^ 
use  since  the  death,  in  which  case  they  need  not  havie 
sued  as  executors ;  so  that  this  case  faHs  expressly  witluB 
the  rule  laid  down  in  GoUikuHtytB  v.  Pehie.  The  ease 
ef  Jtmes  v.  Wilbon  (a),  appears  to  be  precisely  in  point  f 
where,  in  an  action  by  an  adounistrator,  the  deeiaratton 
contained  two  counts,  one  on  a  promise  to  the  intnnhite  in 
his  life-time,  and  the  other  on  a  promiM  to  the  fdain*' 
tiff  himself,  and  he  named  himself  adrainistrater  in 
both,  and  was  nonsuited,  and  the  defendant  applied  for 
costs:  it  was  held  that  these  two  counts  oouM  not  bis 
joined,  and  that  the  plaintiff  most  pay  costs,  as  the  noi^ 
suit  went  to  the  whole.  Although  the  case  of  B%U  t« 
Palmer  (£),  as  reported  in  LetrinXf  may  be  fdied  on  as 
an  authority  for  the  plaintiffs,  yet  it  appears  Irom  the  re^ 
port  in  Sir  ITumias  Jones  and  Kebte,  that  the  aooouot 
staled  was  with  reference  to  a  debt  due  to  the  testator,  and 
created  no  new  cause  of  action ;  whiht  here,  the  aeeoiint 
refers  to  the  parties  on  the  record  alone :  and  as  tihe  prsp 
missory  note  on  which  it  was  founded,  appears  to  have 
been  made  so  long  since  as  1806^  the  plaintiffs  wok  com* 
polled  to  lay  a  promise  by  the  defendant  after  the 


(«)  1 1  Mod.  266. (6)  S  Lev.  165 ;  S.  C.  Sir  Thomas  Jones,  47, 

S  Keb.  (M,  649. 
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tov^B  deaA,  which  took  place  twelye  yoara  aiiicei  so  as  to       ,j^^ 
take  the  case  oat  of  the  statute  of  liDUtatiotis. 

Mr.  Serjeant  Peakef  iu  support  of  the  rule,  admitted 
duit  if  the  plaintifiii  had  antteoesaarily  described  them* 
selyes  as  exeeutoiv^  or  that  it  could  be  assumed  that  they 
ndght  hare  sued  iu  their  o^ra  right,  the  defeadaut  would 
lie  entitled  to  costs.  But  hete,  the  aeeount  having  been 
entered  into  by  heiv  it^ith  refei^ence  to  a  debt  due  from  her 
husband  to  the  testator  in  bis  lifb-tjase,  the  plaintifls  were 
oWiged  to  sue  in  the  character  of  exacutors ;  and  the  sub- 
sequent promise  made  by  the  defendant  to  dieniy  as  such» 
witfiin  the  six  years,  did  not  create  a  new  debt,  but  merely 
operated  as  a  ratification  of  the  old  one.  In  all  cases  where 
plaintifih  have  named  themselves  as  exeoutorsand  been  non* 
soiled,  it  has  been  where  it  was  unnecessary  for  them  to  have 
done  bo;  and  ithas  accordingly  been  considered  assurplusage, 
as  in  the  case  of  GokUkwagfie  v«  PetrtBf  where  it  was  stated 
in  both  counts  of  the  dedaration,  that  the  money  was  received 
and  the  promises  made  by  the  defendant  after  the  testator's 
death.  It  wsa  tketefore  nnneecssary  to  name  the  plaiattflTs 
wtfe  as  an  executrix,  as  the  action  might  have  been  brought 
i»  her  own  right.  Here,  there  can  be  no  question  as  to  whe- 
ther the  money,  if  recovered  by  the  plaintiflb,  would  be  assets 
in  their  hands  or  not ;  for  altfaougfa  the  cause  of  action 
might  have  accrued  to  them  after  the  death  of  the  testa* 
lor,  and  ihey  might  have  recovered  on  an  account  staled 
with  them  in  thehr  own  right,  yet  there  is  nothing  in  the 
Meentb  count  to  exdiide  a  recovery  in  the  right  of  their 
testator,  as  evidence  of  a*  account  or  scknowledgawnl 
Msrf^  after  his  death,  hi  respect  of  the  promissory  nole^ 
smdd  only  be  admissible  under  an  allegation  of  an  account 
with  the  plaiutiflh,  as  executors,  and  the  aooney  when  recov- 
ered, would  be  as  money  had  and  received  by  them  for  his 
use.  So,  in  the  cases  in  trover,  where  the  conversion  was  af- 
ter the  death,  it  was  immaterial  whether  the  executor  was  in 
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actual  jMMsefltion  of  the  property  sought  to,be  .recovered, 
or  not,  as  the  whole  of  the  testator's  estate  vested  in  him, 
at  the  time  of  the  death,  and  as  the  conversion  ^as  not 
made  until  afterwards,  it  is  clear  he  might  ha^e. recovered 
in  his  own  right.  Here,  however,  it  does,  not  necesfsa^ly 
follow  that  the  plaintiffs'  cause  of  action  arose  wholly  to 
them  after  the  death  of  their  testator,  or  in  their  own  time  as 
executors;  for  supposing  a  jsum.  of  money  to  be  due,  on  ac» 
count  from  a  third  person  to  the  testator;  in  an  action  hy  his. 
executors  on  au  account  stated,  and  a  promise  to  pay  thejoa. 
after  his  death,  such  a  count  would  be.clearjy  8qpportahle,,as. 
the  money  sought  to  be  recovered  would  be  due  to.tbeexecu-. 
tors,  as  such,  on  account  of  their  testator.  So,  h^re,  the 
evidence  attempted  to  be  gone  into  at  the  trial  would  only, 
apply  to  a  revival  of  the  old.  debt  which  was, founded  on 
the  promissory  note  given  to  the  t^tatorjn  his  life-tifue;: 
and  an  executor,  to  avail  himself  of  .a  .promise  within.  spc> 
yeairs^  must  necessia'ily  state  such  promise,  to  have  been: 
made  to  himself;  in  which  case,  he.  may.  shew  that  his 
cause  of  action  is  founded  on  a  debt  originally  due  te  his. 
testator,  and  that  the  defendant  was  indebted  to  hip,  as 
executor,  on  an  account  stated  after  his  death.  All  the 
authorities  on  this  subject  are  collected  in  HuUocffs  Lano 
of  Posts  (a) ;  and  the  case  of  Bull  v.  Pa/mer  appears.to 
be  precisely  in  point.  There,  the  plaintiff,  an  execut<M% 
having  been  nonsuited  in  an  action  of. assumpsit  on  an  a^. 
countstated  with  himself,  as  executor,  after  the  deathjofliis 
testator,  it  was  held  that  he  was  not  liable  to  costs,  and  that 
if  he  had  declared  generally  upon  a  computassety  he  roost 
have  been  nonsuited.  The  true  distinction  wa»  taken,  by. 
Lord  EldoH  in  Tattersall  v.  Groote;  tnz.  that  if  an  execu* 
tor  must  sue  as  such  on  a.  contract  made  with  the  testator, 
he  is  not  liable  to  the  payment  of  costs,  although  the  cause 
of  action  arose  after  the  death  of  the  testator.    That,  was 

«  •  •        • 

(«)  Vol.  I.  Second  Editi  IS5  to  «lfi. 
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ttn  aetiou*  of  coveimiit,  brought  by  the  jthintiiTy  as  adtninia^       s}S^ 
fratriXy  On  a  breach  subsequent  to  the  death  of  the  ihtes- 
tate,  and  6d  judgment  against  her  on  demurrer,  it  was 
befdy  tfaatshe  was  not  liable  to  costs ;  and  the  case  of  Port* 
man  v.  Cccme  was  there  recognised   and  adopted.     The 
same  principle  was  laid  *  down  in   the  case  of  Cooke  y. 
Isucas{a%  where  the  plaintiffs  were  held  to  be  not  liable  to    ^ 
pay  the  costs  of  judgment  as  in  case  of  a  nonsuit,  inas* 
nncfa  as  though  the  breach  happened  In  their  own  timej     ' 
they  could  only  declare  as  executors  upon  the  contract 
made  with  their  testator.    So,  here,  it  is  not  necessarily  to 
be^  implied  from  the  language  of  the  fifteenth  couiit  that 
the  cause  of  action  did  not  arise  in  the  life-tiiUe  of  the 
phihitMs'  testator,  or  that  it  wholly  accrued  to  them  in 
their  own  time;    If  it  be  insufficient  or  defective,  the  de- 
fendant should  have  demurred,  or  moved  in  arrest  of  judg- 
mi^nt  on  the  ground  of  a  misjoinder;  and  if  the  cause  of 
action  arose  to  the  plaintifis  in  their  own  right,  and  it  was 
not  necessary  for  them  to  be  named  as  such,  it  is  quite 
dear  that  that  count  could  not  be  joined  with  those  which 
preceded  it;  but  on  looking  at  the  whole  of  the  declara- 
tion, it  is  evident  that  the  debt  on  which  the  action  was 
founded  arose  in  the  life-time  of  the  testator.    The  Court 
must  therefore    presume   that    the    fifteenth'  count  was 
framed  on  an  account  stated,  with  reference  to  a  contract 
entered  into,  and  a  debt  due  to  the  testator  in  his  life-time, 
which  was  revived    by  the  defendant  by  a  subsequent 
promise  to  his  executors,  as  such;   and  if  there  be.no 
ground  to  arrest  the  judgment,  so  there  can  be  no  pretence 
torender  the  piaintifl«  liable  to  costs.     At  all  events,  as 
the  authorities  ou  this  point  are  conflicting,  the  Court  will 
pause  before  they  come  to  a  final'conclusion. 

Mr.  Justice  Parr  (A). ^This  was  a  motion  for  the  Pro- 

(a)  2  East,  395, (h)  Lord  Chief  Juttu*e  Dallas  wtt  abwnt  through 

indispotition. 
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(honotery  to  wevmw  his  taxstioD  of  coate  in  Ui^  earner 
but  laui  of  opinion  that  aacb  taxatioa  waa  perfecdy  iigiit> 
an4  consequently  that  there  ia  no  reaaonable  fonindatiott 
for  the  application.    My  Brother  Peake  baa  requested  the 
Oonrt  to  conaider  the  qnestion  beibre  they  eaoM  to  a  deai'* 
sion»  but  there  appeara  to  be  no  auiterial  or  reaaonaUe 
ground  for  ao  doing.    He  oudnly  relied  on  tbe  oaae  of 
Btdl  y.  Palmer^  whichf  it  must  be  obseryedy  waa  deeided 
in  tbe  reign  of  CharleM  tbe  Second,  and  the  reasons  there 
stated  by  tbe  Court  are  not  aupported  by  modern  autbori* 
ties.    Of  late  years*  tbe  object  of  the  Courts  has  been,  to 
restrain  (he  rule  which  bad  been  ^before  adopted  in  fiirour 
'  of  execntoR^  as  to  their  liability  to  costs.    It  is  true  that 
in  osrtain  cases,  where  they  sue  aa  execiiton  oo  a  promise 
made  to  their  teatator  in  bis  life»time,  they  cannot  be  deeosed 
liable  to  coala  in  caae  they  fail  in  the  action ;  yet  the  rule 
has  been  laid  down  by  this  Court  as  well  as  that  of  the 
Kiag*s  Bench,  that  where  an  executor  er  adminiatrator 
vu^  declare  m  bis  own  right,  and  is  MHisnited,  ha  is  liable 
to  costs.  That  principle  was  determined  in  the  Ooort  of 
King's  Bench,  in.  HoMs  v.  Smiihf  whidi  was  decided 
in  1808,  and  which   was  an  action  of  trover^  and  tbe 
plaintiffs  dednred  as  admintstrators  on  a  pasBcaaien  of 
goods  by  thdv  intestate,  and  a  conversion  in  tbdr  own 
time,  and  were  nonsuited  at  tbe  trial ;  Lard  Elknbo* 
rough  said  («),  '*The.  question  is,  whether  it  were  ne^ 
eessary  for  tbe  plaiotifia  to  have  declared   as  admini»> 
tvatorsf   That  it  certainly  was  not  necessary;  for  on  tbe 
death  of  their  testator,  they  were,  in  point  of  laiw,  the 
owaevs  of  goods  which  belonged  to  tbe  intestate;   and 
wbelber  actually  possessed  by  them  ornet  before  the  oeavetf* 
sioo,  that  they  might  declare  as  any  other  penon  upon  tbeir 
own  property  when  wrongfully  converted  by  another;" 
and  they  were  consequently  held  liable  to  eosla.    This 
principle  was  adopted  in  Grimstead  v.  Shirley^  in  this 
Court,  in  tbe  following   year;    and  Sir  James  Mam^ 

(a)  10  Eaal,  295. 
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Jhtdtkne  obiwrred  (u%  thai  ^tkmre  ware  mxmm  and 
MQMdktoiy  decbioDBon  this  pdat,  bat  that  the  later 
autlioritks  were,  Aat  where  an  executor  may  deolare 
in  his  own  right,  be  shall  he  liable  for  coats  }**  and  Us 
Lovdahifi  hoped  that  thirt  would  be  the  laat  tme  die  pQiint 
w^mld  be  debated  here  or  in  any  of  the  Courts.  That 
doctrine  has  not  now  been  denied ;  but  it  has  been  8aid# 
that  it  was  contrary  to  the  opinion  of  Lord  BUhn  in  TaU 
tenmli  r.  Groc^*  Tfc^t  cas<  howerer,  was  decided  pire- 
rioosly  to  HolUs  w.  Smiihf  but  it  dees  not  support  the 
doetrtne  now  insisted  on  for  the  defendant ;  as  there  the 
eirtien  was  brought  on  a  covenant  in  a  deed  entered  into 
With  the  intestate;  and  althoi^h  the  breach  happeued 
Sttfasequently  to  his  death,  and  in  the  time  of  the  admiraN 
tratrix,  yet  it  was  aeoessary  for  her  to  set  out  the  deed 
and  sme  na  adnssistnitrix,  in  order  to  entitle  her  to  a 
right  to  declra^en  it.  The  question  in  all  these  cases 
baa  been,  whether,  en  the  free  of  the  declarwtioo,  the 
plaiatiflr  might  not  have  sued  ia  his  own  ngfht.  Can 
any  one  doubt  lor  a  moment,  en  the  last  count  of  this 
declaration,  that  the  plainttfis  might  not  have  so  done»  ar 
that  the  cause  of  action,  as  alleged  in  that  count,  did  not 
happen  iathe  life*time  of  the  testator,  but  accrued  to  them 
after  his  death  ?  It  is  stated,  that  the  defendbal,  after  the 
death  of  the  testator,  accounted  with  them,  as  eaecotors, 
q£  and  concerning  divers  other  swns  of  money,  from  the 
deCmdant  to  the  plaintiAs,  as  executors  as  afiwesaid,  ba» 
fore  that  time  due  and  owing,  mid  then  ia  arvear  and  ms^ 
paid*  and  a  promise  by  the  defendant  to  pagfi  them  ac« 
eoffdingljF.  It  is  immaterial  that  the  plaimtifia  were  d^-r 
scribed  as  surviviugexeculars,  for  if  they  inieuded  (o  shew 
that  the  accounting  was  of  monies  due  to  the  testator  ia 
hia  life4ime,  it  should  have  been  stated  that  auch  money 
was  due  to  the  testator  before  that  time»  and  unpaid  to  the 
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IftMf.  plaintifisy  as  his  executora»  after. bis  death.  I  thei^efore 
think  that  as  on  the;  face  of  this,  count  the  plaintiffs'  right 
of  action  might  have  arisen  in  their  own  time,  and  they 
might  have  declared  in  their  own  right,  the  .  Prothono- 
tary  was  perfectly  correot  in  allowing  the  defendant 
her  costs,  and  consequently  that  this  rule  must  be  dis- 
charged. 

Mr.  Justice  Rcrrough. In  Bull  v.  Palmer^  as  reported 

in  Sir  Thomas  Jones^  it  appears  that  the  account  stated 
was  concerning  a  debt  due  to  the  testator ;  that,  therefore, 
puts  an  end  to  that  case  as  being  applicable  to  the  present 
Here,,  however,  it  has  been  insisted  that  the-  defendant 
might  have  demurred  or  moved -in  arrest  of  judgment,  on 
the  ground  of  a.  misjoinder;  but  I  think  there  was  no  mis* 
joinder :  for  it  does  not  follow  that  whatever  might  be  re* 
covered  by  the  plaintiffs  under  the  last  count  would  not  be 
assets.  Here,  however,  the  question  is,  whether  the  plain- 
tiffs necessarily  shewed  on  that  count  that  tliey  were  bound 
to  sue  as  executors;  if  not,  it  would  be  extremely- hard 
that  the  defendant  should  be  compelled .^  to  pay  costs.  It 
is  necessary,  where  persons  sue  as  executors,  that  they 
should  be  held  to  a  strict  rule,  which  must  be  confined  to 
cases  in  which  they  can  only,  sue  as  such.  The  plaintifi 
should  have  expressly  shewn  that  they  werehound  todo  so 
throughout  the  whole  of  the  declaration;  and  as  they  have 
not,  they  must  abide  by  the  consequences.  It  was  not « only 
their  duty  but  business  to  shew  how  the  account  stood,  and 
that  they  could  only  sue  on  it  in  their  character  of  exe- 
cut<Mrs.  From  the  last  count,  it  appears  to  me  to  be  clear 
that  the  transactions  on  which  the  account  was  stated 
arose  after  the  death  of  their  testator.  Although  it  might 
have  been  iahis  life-time,  it  is  not  so  expressed ;  and  it  is 
therefore  too  much  for  us  to  say  that  they  could  not  bring 
an  action  in  their  own  right  without  naming  themselves  as 
executors,  or  that-  they  must  of  necessity  Mue  in  that 
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character.  I  am,  therefore,  clearly  of  opinion  that  the 
Prothonotary  was  perfectly  tight  in  his  taxation;  and, 
consequently,  that  the  defendant  was  entitled  to  costs. 

Rule  discharged  (a). 


1823. 


_  • 

(a)  See  B-ou  v.  Bowler,  1  H.  Bl.  108,  where  it  was  held  that  an 
executor  cannot  be  charged  as  such,  either  for  money  had  and  received 
by  him,  money  lent  to  him,  or  on  an  account  stated  of  money  due  from 
him  as  such,  those  charges  making  him  personally  liable.  See,  dao» 
Ckildi  V.  Monitu,  ante.  Vol.  V.  £82. 


RocHFORTy  Exparte^  In  a  complaint  against  Browk,  Esq. 

Warden  of  the  Fleet. 

iuR.  Serjeant  Pelly  on  a  former  day  in  this  Term,  ob- 
tained a  rule,  calling  on  the  Warden  of  the  Fleet  to  shew 
cause  why  he  should  not  refund  or  repay  to  the  applicant 
or  his  attorney  all  monies  improperly  taken  by  him  for  fees, 
and  that  be  might,  also  pay  the  costs  of  this  application. 
He  founded  his  motion  on  an  affidavit,  which  stated  that 
the  applicant  bad  lately  been  a  prisoner  in  the  Fleet,  and 
that  be  had  obtained  discharges  to  all  the  actions  under 
whiich  he  had  been' detained  in  custody  at  the  gate  of  that 
prison :  that,  upon  such  discharges  being  lodged,  he  ap« 
plied  to  the  Warden,  in  order  to  pay  the  gate  fees,  or  any 
other  claim  which  he  might  have  against  him,  when  the 
Warden  demanded  2/.  3«.  Id. ;  viz.  for  his  discharge  from 
twelTe  actions  which  had  been  lodged  against  him  the 
sum  of  1/.  10s.,  being  the  sum  of  25.  6c/.  for  each  of  such 
dbcbarges;  Is.  Ad.  for  gate  fiees ;  and  fo.  3c/.  for  room  rent; 
Slaking,  together,  2/.  Ss.  Id. :  and  that  the  Warden  had 
detained  the  applicant  until  such  sum  was  paid. 


Saturday, 
Ma^  lOtk. 


The  Clerk  of 
the  Papers  in 
the  Fleet  Pritoa 
is  entitled  to  a 
fee  oris.  6c(.on 
everj  action 
from  which  a 
prisoner  is  dii* 
charicedy  and 
which  is  peja* 
ble  under  the 
rule  of  Court, 
Easter  and  Tri- 
nity Terms, 
1727:— and 
the  Court  re- 
fused to  order 
the  Warden  to 
return  a  sum 
taken  by  bim 
on  the  dis- 
charge of  a  pri- 
soner on  8c« 
coant  of •ach 
fees. 


Mr.  Serjeant  Vamghan  and  Mr.  Serjeant  Lawei  now 
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$bewed  cansei  en  ap  affidavit  of  tbe  Warden,  whidi  stated, 
Rot vFOftT,  tbat  the  eomplaiMnt  ha^ng  beea  at  prisoDer  ia  the  ¥leeti 
had  .obtaioedjdisoharges  in  the  several  actiona  with  which 
he  had  been  charged,  and  that  he  had  paid  2/.3«.  7d.  for  the 
feeniand  customary  chatges,  which  had  been  usually  received 
by  his  predecessors,  as  Wardens  of  that  Prison,  viz.  Is.  Ad. 
due  to  him,  as  Warden,  on  a  prisoner's  discbarge,  which  was 
eoMtitnled  by  an  order  of  this  Court,,  made  in  Trinity 
Term,  2  Oeo.  3, 1729 ;  &.  3<f.  for  room  rent ;  and  1/.  lOf. 
as  the  amount  of  fees  due  and  payable  to  the  Clerk  of  the 
Papers,  for  the  applicant's  discharges  in  twelve  actions 
with  which  he  had  been  detained,  at  the  rate  of  2«.  6<f«  for 
each  action,  and  which  last  mentioned  fee  was  established 
by  a  rule  of  Court  made  in  Easter  jblxiA  Trinity  Terms, 
13  Oeo.  1, 1727. ^Under  these  circumstances,  it  was  sub- 
mitted, that  there  could  be  no  possible  ground  of  com- 
plaint agaiost  the  Warden,  as  none  of  the  fees  couM  be 
disputed,  except  that  of  1/^  10«.,  which  wasdneand  payable 
to  the  Cierk  of  the  Papers,  acoording*  tio  the  role  of  19 
Oto*  I,  and  whose  duty  it  was  to  antbeoticate  tbediscbareir 
of  each  prisoner  in  a  book  to  be  kept  by  him  for  thai  pur* 
pose,  and  which  fee  had  been  untfbrmly  taken,  in  inspect 
of  every  action  with  which  a  prisoner  might  baive  been 
charged  during  the  terra  of  his  imprisonment;  and  here 
the  applicant  does  not  deny  but  that  he  was  ehargt^d  in 
twelve  different  actions,  lire  fee  appears  to  ba^e  been 
established  by  constant  usage,  and  to  have  been  uni^ 
fbnnly  paid  for  nearly  a  century.  It  was  quite  unneoes-^ 
sary  for  this  fee  to  be  eminierated  in  the  list  on  the  table 
hung  up  publicly  in  the  priacm,  as  required  by  the  sta- 
tutes 2  Geo.  2,  c.  22,  and  32  Geo.  %  c.  28/as  tbe  provi^ 
sions  of  those  acts  applied  only  to  the  fees  to  be  taken  by 
the  Warden,  which  were  settled  by  another  rule  of  Contl 
in  Trinity  Term,  1729. 

Mr.  Serjeant  Pelly  m  support  of  the  rule,  sabmitted 
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Ibat  no  fees  coolcl  be  legally  taken  by  tbe  Warden,  or  any       ^jy^^ 
of  his  ofioere,  for  tbe  disebarge^of  any  prisoner  out  of  his     RoeHvomr, 
eustody,  except  those  which  were  specifically  directed  to  ''''*^ 

be  hung  np  in  the  prison  according  to  the  provisions  of 
the  above  statutes.  These  acts  expressly  require  a  table 
of  all  tbe  fees  to  be  hung  up  in  a  public  place  within  the 
prison.  Although  the  sums  charged  for  gate  fees  and 
room  rent  cannot  be  disputed,  yet  as  that  charged  as  being 
due  to  the  Clerk  of  the  Papers  k  not  inserted  in  that  tables 
former  usage  is  entirely  out  of  the  question,  and  it  is  ne- 
cessary that  a  prisoner  should  be  acquainted  with  and 
know  their  precise  amount  before  he  applies  for  his  dis- 
charge; and  as  the  rule  of  1729  applies  to  fees  to  be  taken 
by  the  Warden  only,  a  list  of  such  foes  must  be  publicly 
exposed  in  the  prison,  according  to  the  terms  of  the 
statutes  which  were  passed  subsequently^to  that  rule. 

The  Court,  at  the  cmMslnsien  of  the  argument,  observed^ 
that  ihm  embraced  a  question  of  nicety,  and  that  the 
Warden  would  not  have  discharged  hm  duty  if  be  had  not 
demanded  the  fees  which  had  been  established  by  an 
order  of  Court,  and  uniformly  demanded  by  and  paid  to 
his  predecessors,  frote  1797  to  the  present  time.-  He  was 
therefore  bound  as  a  trustee  to  those  who  might  succeed 
bin  m  the  character  of  Warden  not  to  abandon  such  a 
foe  without  the  sanction  «t  order  of  tbe  Court ;  and  more 
particularly  so,  as  it  appears  he  was  Justified  in  demanding 
it  according  to  law  and  eustOBk  Still,  however,  that  it 
was  fit  to  consider  the*  terms  of  both  the  rules'  of  Court  of 
1737  and  1729*  as  weH  as  the  precise  and  definite  nalwe 
of  the  fees  required  to*  be  bung  up  in  the  prison  by  virllie 
of  the  statutes  2  Qto.  2,  c  99,  and  82  Oeo.  2,  e.  28. 

Cfur.  ftdk),  vutt. 

Mr*  Justice  Park  now  delivered  .the  judgment  of  the 
Court  as  follows  :.^Thi8  was  a:  rule  calling  on  the  Warden 
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Iflgg^^       of  the  Fleet  to  shew  cause  why  be  should  uot  repay  to  the 
RocBFOBT,     applicant  the  sum  of  !/•  lOs.  which  he  had  demanded  and 
^^^^'      taken  for  fees  which  were  not  legally  due  to  him*    The 
Court    having  considered  the   question,  are  clearly  of , 
opinion  that  this  rule  must  be  discharged  ;  for  when  the 
case  js  looked  into,  there  appears  to  be  no  difficulty  what^ 
ever  attending  it.    In  the  year  1727,  there  having  been 
controversies  between  the  prisoners  and  the  Warden  of  the 
Fleet,  the  Judges  of  this  Court,  consisting  of  Lord  Chief 
Justice  Eyre^  Mn  Justice  Pricey  Mr.  Justice  Pa^e,  and  Mr. 
Justice  Denton^  met  on  three  several  days,  and  in  Easier 
and  Trinity  Terms,  13  Geo.  1,  made  an  order  or  rule  of 
Court,  as  to  what  fees  should  be  then  payable  to  and  taken 
by  the  Warden  or  his  officers  in  this  particular  case;  vix. 
that  there  ought  to  be  paid  to  the  Warden  for  every  prison- 
er's discharge,  as  a  fee  for  his  dismission  out  of  prison,  with- 
out any  re§m*d  to  the  number  of  causes  wherewith  he  stood 
charged,  the  sum  of  7«.  6(f.  and  no  more :  and  by  the  next 
regulation  it  was  ordered,  that  there  was  due  and  ought  to 
be  paid  to  the  Clerk  of  the  Papers,  for  every  discharge  of 
every  action,  the  sum  of  2f.  6ef.     If  that  rule  is  stiil  in 
force,  there  can  be  no  colour  whatever  for  the  present  ap- 
plication ;  for  it  appears  that  the  demand  in  question  was 
not  made  for  the  benefit  or  emolument  of  the  Warden,  but  as 
a  remuneration  to  the  Clerk  of  the  Papers,  for  the  labours 
attending  the  duties  of  his  office  as  such.     In  the  year 
1729,  the  statute,  2  Geo.  2,  c.  22,  was  passed,  which  made 
no  alteration  as  to  the  amount  of  the  fees  to  be  taken.     By 
the  fourth  section  of  that  act  it  was  enacted,  *'  that  no  fees 
should  be  taken  by  any  gaoler  or  keeper  of  any  prison  in 
England  for  any  prisoner's  commitment  to  gaol,  or  cham* 
her  rent  there,  or  discharge  from  thence,  except  what  were 
then  allowed  by  law,  until  such  fees  should  be  settled  and 
established  by  the  Lord  Chief  Justice  of  the  King's  Bench, 
the  Lord  Chief  Justice  of  the.  Common  •  Pleas,  and  Lord 
Chief  Baron  of  the  Exchequer,  for  the  time  being,  or  any 
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two  of  them,  together  with  the  Lord  Mayor  or  two  or  J^^- 
three  of  the  Aldermen  of  the  city  of  LfOndon^  in  respect  of  Rochport, 
the  gaols  within  that  city ;  who  were  thereby  empowered 
and  directed  to  settle  and  establish  the  same  as  soon  as 
conveniently  might  be,  and  that  tables  should  be  made  of 
the  respective  fees  so  settled  and  established ;  and  that  the 
tables  of  such  fees  should  be  signed  by  the  said  Lords 
Chief  Justices,  and  Lord  Chief  Baron,  and  the  Lord  Mayor 
iHid  Aldermen  of  the  city  of  Londojt;  and  that  such  tables 
should  be  hungup  in  some  open  or  public  room  or  place 
in  every  gaol,  there  to  remain  and  be  resorted  <6  by  every 
prisoner  as  occasion  should  require/'  That  provision  was 
afterwards  incorporated  into  the  statute  32  Geo,  2,  c.  28  (a), 

commonly  called  the  Lords'  Act. In  pursuance  of  the 

statute  2  Geo.  2,  three  of  the  Judges  of  this  Court  held 
a  meeting,  on  the  I9th  January^  1729  (6),  and  settled 
the  fees  to  be  taken  by  the  Wanlen  on  discharge  of 
prisouers  in  the  Fleet  from  any  civil  action;  by  which 
every  prisoner  was  to  pay  him  for  his  discharge  79.  Ad.^ 
whereas  by  the  former  order  of  1727.  it  was  settled  at 
7^.  6cf.  It  appears  that  the  table  of  fees,  since  1729,  has 
been  continually  hung  up  in  the  prison,  and  that  the 
Warden  has  never  received  more  than  7s.  id.  on  the  dis-* 
charge  of  each  prisoner.  It  must  be  observed,  that  neither 
the  statute  2  Geo,  2,  nor  32  Geo.  2,  have  made  any  altera- 
tion as  to  the  amount  of  the  fees  to  be  received  by  the 
Warden ;  and  the  table  when  settled  was  to  relate  to  him 
alone,  but  did  not  touch  upon  those  fees  which  were  to  be 
taken  by  the  Clerk  of  the  Papers.  By  the  order  of  1727,  the 
fee  of  2^.  6d,  was  to  be  payable  to  him  for  every  discharge 
of  every  action.— It  may,  however,  perhaps,  be  said,  that  this 
is  an  indirect  taking  by  the  Warden ;  but  on  looking  to 
what  has  lately  taken  place,  we  are  of  opinion  that  it  is  hot 
By  the  recent  report  of  the  Commissioners  on  the  duties,  . 

salaries,  and  emoluments  of  officers  in  Courts  of  Justice, 

^  ...  V        ■ 

(a)  SecUoii  6. (b)  Reg.  Gen.  5  Geo,  f . 
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and  as  to  Ih^  regulation  of  which  a  siatule  is  about 
to  be  passed,  and  which  is  now  under  the  consider- 
ation of  the  Judges,  the  office  and  duties  of  the  Clerk 
of  the  Papers  in  the  Fleet  Prison  are  very  fully  defined ; 
and  the  Commissioners  find  under  that  title,  that  the  snm 
of  2s»  6cf.  is  taken  by  him  for  a  prisoner*s  discharge  in 
each  action  with  which  a  prisoner  has  been  charged  during 
his  imprisonment.  They  also  state  that  no  salary  is  payable 
to  the  Clerk  of  the  Papers,  and  that  the  only  eraolumetit  he 
derives,  is  from  his  fees,  the  first  and  principal  of  which  is  the 
sum  ofis.M.  taken  for  the  discharge  of  a  prisoner  from  every 
such  action.  The  Commissioners  further  state,  that  this  fee 
wo^  settled  by  the  rule  of  this  Court,  in  Easter  and  TrinUy 
Terms,  1727 ;  that  it  appears  that  such  fee  has  been  constian tly 
received  by  the  Clerk  of  the  Papers  ever  since  the  above  rule 
was  made,  to  the  present  time;  that  it  constituted  part  of  his 
salary ;  and  that  it  was  probably  an  ancient  fee  at  the  time 
the  ffulc  was  made_It  was  natural,  however,  for  the  appli- 
cant to  have  reskted  the  fee  demanded  by  the  Wardep,  in 
this  particular  instance,  as  it  was  not  enumerated  in  the 
table  of  fees  hung  up  in  (he  prison  ;  but  the  Court  having 
attended  to  the  application  with  some  particular  attention, 
are  of  opinion  that  there  is  no  foundation  for  it.  The 
motion  was  properly  made,  and  the  Warden  has  not 
been  required  to  pay  costs,  although  he  is  an  officer  of  the 
Court;  yet  we  think  that,  under  the  circumstances,  this 
rule  should  he  discharged  generally,  and  that  nothing  be 
said  with  respect  to  eosts.  I  need  scarcely  add,  that  my 
Lord  Chief  Justice  concurs  in  opinion  with  my  Brother 

Bnrvough  and  mysel£ 

Rule  discharged. 


Ma^iXOtL  Constable  and  Another  v.  Bristow  and  Another. 

joint  cause *f     -^R*  Serjeant  Peake  applied  for  an  attachment  against  ' 

tction  against 

two  d«fendanti»  the  theriff  was  serv<^d  with  two  different  coles  to  bring  in  the  bodies:— Held» 
that  two  writs  of  attachment  should  be  issued  against  the  sheriff  on  bis  non-compliance  with 
such  mics. 
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18£8. 


V. 
BllIITOW. 


tdie  th&nff  ot  JUiddkseXf  for  not  briDging  in  the  bodies  of 

the  defendants. It  appeared  that  two  rules  had   been  .  Cokstablx 

served  on  the  sheriff;  the  one  on  the  29th  April  last,  and 
the  otheff  on  the  3d  instant;  but  there  was  only  one  cause 
of  action,  at  the  suit  of  the  pkuntiffi*,  against-  the  two 
defendants  jointly. 


The  Court  held,  that  it  would  be  the  most  prudent  and 
safe  course  to  ii^sue  two  several  writs  of  attachment,  as  the 
sheriff  had  been  served  with  two^  distiact  rules,  and  at 
different  lioM. 


PaiNo,  DeforoianU 

iH R.Serjeant  Taddy  moved  that  this  fine,  which  had 
been  levied  in  Michaelmas  Term,  36  Geo*  3,  might  be 
amended  by  inserting  the  words  ^St.  jPeler  in^'  before  that 
tX^ Maiden**  It  appeared  that  in  the  fine. the  premises 
had  been  described  generally  as  being  situate  at  Maiden^ 
in  the  county  of  Essex.  He  produced  an  afildavit,  which 
stated  that  there  were  three  parishes  in  that  town^  of  which 
the  principal  one  was  St.  Peier\  and  in  which  the  pre* 
mises  were  sworn  to  be  situate. 


Mmf  lOlA. 

Wherepremisct 
were  described 
in  a  fine  to  be 
situate '  at  Hal- 
den'in  the  coon- ' 
tj  of  JCnes,  it 
may  be  amend- 
ed bj  adding 
the  words  "  St. 
Peter  in"  be- 
fore Maiden, 
there  being 
three  parishes 
in  that  town.    « 


DODDINOTON  t.  HtJDSON. 


Mondi^f 
May  \2th. 


on 


X  HIS  was  an  action  on  the  case,  ai|d  brought  by  the  in  an  action 
plaintiff,  as  a  reversioner,  airaiii^t  the  defendant,  fmr  pulU  ^^^  ^^'^  ^y  ^ 
rag  down  and  damagmg  a  dwelhng  house  m  the  possession  an  injury  done 
o|  bis  tena«t~,Tbe  defendant  pleaded  the  geaerol  mw.  J^^^j*  '^^l^^^ 
At  the  trial*  before  the  I^rd  Chief  J^aron,  i^t  the  last  ant  in  possess 

sion  is  a  com- 
petent witness 
^  pra?c  Om  aatHie  and  ettent  of  the  injury,  ai  the  verdict  cannot  be  ^iven  in  evidence  either 
for  or  against  him,  and  as  no  benefit  eoald  result  tu  him  from  his  own  testimony ;  and  that,  ai- 
<liM^  hit  credit  might  be  ailBoted,  it  would  not  destroy  his  compdteBoy. 

M   t 
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JI^Sl^  Summer  Assizes  at  Guildfordy  it  appeared  that  the  defend- 
DooDrNOTON  ant  was  the  owner  of  a  house  situate  in  MontcLgue  Closer 
Hj7D8oif.  Southwark^  adjoining  that  of  the  plaintiff:  that  the  de- 
fendant bad  built  a  wall,  which,  it  was  contended,  was  on 
the  plaintiff's  soil,  and  that  he  had  destroyed  his  staircase. 
It  was  proved  that  the  plaintiff's  and  defendant's  premises 
were  formerly  occupied  as  one  house ;  that  there  was  only 
one  staircase,  and  two  separate  entrances ;  and  several 
leases  were  given  in  evidence,  as  describing  the  nature  of 
the  property,  and  the  number  of  feet  each  party  was  enti- 
tled to  claim*— J*or  the  plaintiff,  the  tenant  in  possession  was 
called  to  prove  the.  nature  and  extent  of  the  injury  done 
by  pulling  down  the  staircase,  when  it  appeared  that  he 
was  originally  a  tenant  to  both,  as  he  occupied  the  whole 
of  the  premmes;  that  he  afterwards  occupied  under  the 
defendant,  but  had  ceased,  to  do  so  at  the  time  of  the  com- 
mencement  of  the  action,  but  still  continued  tohold  under 
the  plaintiff:  when  his  competency  was  objected  to  on  the 
part  of  the  defendant,  on  two  grounds ;  Jirsi^  that  as  he 
originally  took  under  him  he  could  not  dispute  his  land- 
lord's  title;  and,  «Mrom{/y,  that  as  he  continued  in  posses- 
sion under  the  plaintiff,  he  was  interested  in  the  event  of 
the  suit.  The  Lord  Chief  Baron,  however,  allowed  him 
to  be  examined,  arid  intimated  no  opinion  of  his  own,  but 
reserved  the  point  for  the  consideration  of  the  Court;  and 
the  jury  having  found  that  the  plaintiff  was  entitled  to  the 
land  on  which  the  defendant  had  made  the  encroachment 
by  building  his  wall,  they  accordingly  fodnd  a  verdict  for 
the  plaintiff,  damages  one  shilling,  subject  to  the  de- 
fendant's repairing  and  reinstating  the  premises. 

Mr.  Serjeant  TbcMy,  in  the  last  Michaeimw  Term, 

having  obtained  a  rule  nisif  that  this  verdict  should  be  set 

aside  and  a  new  trial  granted,  on  the  ground  that  the 

•    tenant  id  possession  and  holding  under  the  plaintiff  was  an 

incompetent  witness  to  prove  the  nature  of  the  injury  done 
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to  bis  reversionary  interest,  and  that  his  testimony  had        J^^^ 
been  improperly  receired ;  Doddimotom 


Mr.  Serjeant  Peake,  on  a  former  day  in  this  Term, 
shewed  cause ;  and  submitted  that  the  tenant  was  properly 
admitted  as  a  witness,  to  shew  the  extent  and  nature  of  the 
injury  the'plaintiflT  had  sustained  with  respect  to  his  rever- 
sionary interest  on  account  of  the  acts  done  by  the  defend- 
ant; and  as  it  did  not  affect  the  possession  of  the  tenai^t« 
he  had  no  direct  interest  in  the  result  of  the  suit,  nor  could 
the  verdict  be  used  ur  given  in  evidence  in  any  action 
either  for  or  against  him,  or  in  any  suit  he  might  com- 
mence against  the  defendant  for  the  actual  injury  done  to 
his  own  possession  as  such  tenant.    Although  in  an  action 
of  ejectment  the  ienant  in  possession  is  an  incompetent 
witness  in  support  of  the  defendant's  title  under  whom  he 
holds,  yet,  there,  he  stands  in  a  wholly  different  situation, 
as  he  might  be  liable  to  be  turned  out  of  possession  if  the 
verdict  were  found  against  his  landlord.    So  he  would  be 
liable  to  the  mesne  profits ;  and  the  verdict  in  ejectment 
would  be  evidence  against  him  in  an  action  to  recover 
them,  so  that  he  would  have  a  direct  interest  in.  the  result, 
according  to  the  case  of  Doe  d.  Foster^v.  Williama  (a). 
In  Doe  d.  Jones^  v.  Wilde  (ft),  where  the  plaintiff  bad 
made  out  a  primd  facie  case  against  the  defendant,  as 
tetiant  in  possession,  it  was  held  that  a  witness  called  on 
the  part  of  the  defendant  was  not  competent  to  prove  him- 
self the  real  tenant,  aud  that  the  defendant  was  only  his 
bailiff,  as  the  verdict  would  have  the  effect  of  turning^bim 
out  immediately;  that  it  was  therefore  an  immediate  inter- 
est, and  outweighed  the  remoter  effect  of  his  subjecting 
himself  by  his  testimony  to  an  action  of  ejectment  and 
trespass  for  mesne  profits.    Both  these  cases  are  wholly 
difltiDgnishable  from  the  present,  as  they  proceeded  on  the 

(«)  Cowp.  Osi.--(&)  5  Tsont.  ISS;  S.  C.  1  Msnb.  7. 


HvBtoir. 


}00  ,  CA»es   IN   JttASTBR   TBRM, 

-£^?^1-  principle,  that  the  witnes  bad.  a  direct  or  HDmediate  in* 
DoBDiNOToir  terest.  Here,  however*  the  record  could  Dot  be  v»ed  hj 
HuBsoK.  ^^^  witness  in  an  action  against  the  defendant  for  an  injury 
done  to  his  own  ^possession ;  and  it  doeis  not  foiloW^  that 
although  the  phttntiflT  obtained  a  verdict  for  an  injury 
done  to  his  reversionary  estate,  thut  the  premises  would 
be  restored  to  then* former  state;  or  that  the  witness  would 
not  be  left  to  pursue  his  remedy  against  the  defendant  for 
the  injury  done  to  his  immediate  possession. 

Mr.  Serjeant  Taddy,  in  support  of  the  rule,  insisted 
that  the  tenant  must,  of  necessity,  be' benefited  by  the 
verdict ;  and  that  even  if  such  were  the  probable  oonseh» 
quence,  it  would  be  of  itself  sufficient  to  render  him  inad-* 
missible  as  a  witness.  In  Upton  y.  Curtiin  (o),  where  the 
latidlord,  in  order  to  satisfy  rent  due  from  his  tenant,  dis- 
trained on  the  under  tenant,  and  avowed  as  bailiff  of  his 
tenant,  it  was  held  that  the  lennnt  was  not  a  competent 
witness  to  prove  the  amount  cf  the  rent  to  be  paid  by  the 
under  tenant  to  him,  on  the  ground  that  he  would  be 
thereby  relieved  flrom  payment  of  part  of  the  rent  dis-» 
thiined  tor.  In  (hben  Hanning^s  Case  (i),  Mn  Justice 
Twisdeasaidf  "If  a  man  promise  another  that  if  he  re- 
cover his  land  the  other  shall  have  a  lease  of  it,  he  fe  toot  a 
good  witness/'  So,  here,  the  probable  consequence  wouM 
be,  that  the  tenant  in  possession  of  the  premises  would  re* 
ceive  a  benefit  in  case  a  verdict  was  found  for  the  plaintiff, 
as  he  was,  in  point  of  fact,  a  privy  in  estate  with  the  rever-i^ 
sioner,  and  if  so,  he  might  be  allowed  to  use  the  verdict 
found  for  the  latter  in  his  favour  in  an  action  against  the 
defendimt  for  the  injury  done  to  his  individual  interest. 
And  in  Pyke  v.  Crouch  (c),  it  was  held,  that  if  several 
estates  in  remainder  be  limited  in  a  deed,  and  one  of  the 
parties  in  remainder  obtain  a  verdict  in  an  aistioo  brought 

,  (a)  A%i$f  p^se  S9.— -(*)  1  Mod.  2L--~-(e^  1  Ld.  Rsym.  7Set 
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against  bim  for  part  of  the  land,  that  verdict  may  b(e  giVen ,     ,jteg^, 
io  evidence  by  anodier  person  in  remainder^  in  an  action    DoDBtiroTov 
brooght  against  him  for  the  same  kind^  although  be  does      HtrJiioir. 
not  claim  any  estate  nnder  the  first  remainder>»man.  Ani  in 
Kwnenky  v.  Orpe^«)»  it  was  decided  that  a  recuvelry  in 
an  action  of  trespass,  a^inst  one  i^bo  justified  as  servalit 
of ^.9  is  admissible,  thougli  not  conblnstve  evidence  of' 
the  right  in  an  action,  against  tinother  servant  of  ^1.  for  a 
similar  trespass  (6). 

Cur.  adv.  tmlt. 

Mr.  Justice  Park  now  delivered  tbe  jftdgment  of  ibb 
Court  as  fallows  :..^Thi8  was  an  action  on  Ihe  case  bmnght 
against  the  defendant  by  a  revenuoiver,  fdr  an  injury  done 
to  his  inheritance;  and  at  the  trial  the  tenant  in  possession 
was  called  to  prove  the  nature  of  the  injury,  when  he 
Was  objected  to  by  the  defendant  as  being  an  interested 
witness.  But  the  JLord  Chief  Baron  allowed  him  Io  be 
examined,  reserving  the  point  for  the  oonsiderttion  of  the 
Court,  and  the  only  question  now  is|  whether  fats  laittfaiony 
was  properly  received.  ,The  old  rules  of  evtdehce^  as  ttt 
the  competency  of  witnesses,  have  beeta  much  naiTOW^^ 
and  the  Courts  have  endeavoured,  as  far  as  possibly  to  limit 
the  objection  to  the  credit  rather  than  the  cetnpetency 
of  the  witness.  This  course  was  invariably  adopted  by 
Lord  Mansfield  {c).  So,  Lord  Chief  Justice  Bardwtek^^ 
in  the  case  of  JTieKing  v.  Bray ^  said,  that  {d)  ^wheneveih 
a  question  firqse  at  NUi  Prius  as  to  tbe  tompetency  or 
credit  of  a  witness,  he  was  always  inclined  tb  re^tmin  it 
to  his  credit  rather  than  his  competency."  Bat  tb^  tiile 
on  which  the  Court  has  grounded  its  decisiou  in  this  duie, 
is  to  be  found  in  JB^nt  v.  Bakeff  where  Lord  iBTeilyoMsaid, 


(a)  2  Doag.  517. (h)  See  Peakes  Evidenee,  5th  Edit.  40, 41. 

(c)  See  ir«Abit  t.  ShHe^,  1  Term  Rep.  aoo.-^d)  tUet).  Temp.  Hardw. 
960;  S.  C.  nomin€  Rex  v.  Grajf,  Selw.  NL  Pri.  3d  Edit,  1044,  (n). 
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J^g.        that  (a)  "  Whereyer  there  are  not  any  positive  rules  of 
UopDJvoTON    law  against  it,  it  is  Better  to  receive  the  evidence  of  the 
HuD^Bov.       witness,  making,  nevertheless,  such  observations  on   the 
credit  of  the  party  as  his  situation  requires.     The.  general 
question  put  to  a  witness  on  his  voir  dire  amounts  to  this, 
whie||ier  the  record  in  the  cause  will  affect  his  interest/'   ^  I 
must  acknowledge  (i),  (observed  his  Lordship,)  that  there 
have  been  various  opinions  upon  this  subject,  and  that  it 
is  impossible  to  reconcile  all  the  cases.     Then  we  have 
only  to  consider  what  are  the  principles  and  good  sense  to 
be  extracted  from  them  all.     1  think  the  principle  is  this, 
if  the  proceedings  in  the  cause  cannot  be  used  for  him,  he 
is  a  competent  witness,  although  he  may  entertain  wishes 
upon  the  subject,  for  that  only  goes  to  his  credit  and  not  to 
bis  competency ;  as  where  he  stands  in  the  same  situation 
with  the  party  for  whom  he  is  called   to  give  evidence, 
there  is  no  doubt  but  that  it  may  influence  his  testimony ; 
or  where  a  fiither  is  giving  evidence  for  the  son :  but  this 
does  not  render  him  incompetent,  and  such  circumstances 
are  always  open  to  observation."    And  Mr.  Justice  BuUer 
there  said,  that  (c)  '^he  took  the  true  line  to  be  this,  is  the 
witness  to  gain  en*  lose  by  the  event  of  the  cause  ?''  It  must 
be  remarked  that  Bent  v.  Baker  was  decided  after  great 
consideration^  and  is  one,  of  the  leading  cases  which  has 
established  the  rule  of  evidence  on  this  subject*     It  was 
originally  in  this  Court,  and  on  a  bill  of  exceptions  having 
been  tendered  and  signed,  it  was  afterwards  removed  into 
the  Court  of  King's  Bench  by  a  writ  of  error,  where  the 
opinion  of  Lord  Loughborough^  that  the  witness  was  not 
competent,  was.  over-ruled;  and  although  a  writ  of  error 
was  afterwards  brought  to  reverse  the  judgment  of  that 
Court,  it  was  subsequently  abandoned.     That  case  has 
since  been  frequently  referred  to  and   confirmed,  as  in 


(«)  3  Term  Rup.  32. (6)  Id.  33.— —(c)  Id.  36. 
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Jardaine  v.  Lashbrooke  (a),  and  in  Smith  v.  Prager  (6),         1823* 
Lord  KenyoHi  in  delivering;,  his  judgment,  to  which  the    Dou^otoh 
other  Judges  assented,  said,  "  We  are  now  called  upon  to      Humo* 
review  the  decision  in  the  case  of  Bent  v.  Baker,  which 
has  laid  down  a  clear  and  certain  rule,  by  which  I  bnve  ,J: 

ever  since  endeavoured  to  regulate  my  opinion  in  causes  ,'m^ 

coming  before  me  at  Nin  Prins,  though  probably  1  may 
not  have  decided  properly- in  every  instance,  when  called 
upon  to  form  an  opinion  on  the  sudden.    The  rule  there 
laid  down  was,  that  no  objection  could  be  made  to  the 
competency  of  a  witness  upon  the  ground  of  interest,  un* 
less  he  were  directly  interested  in  the  event  of  the  suit,  or 
could  avail  himself  of  the  verdict  in  the  cause,  so  as  to 
give  it  in  evidence  on  any  future  occasion  in  support  of 
his  own  interest ;"  and  his  Lordship  went  on  to  observe, 
after  citing  all  the  cases  and  authorities  on  the  subject, 
that  the  point  decide$l  in  Bent  v.  Baker  was,  that  the  ob-       i 
jection  to  a  witness  ou  the  ground  of  future  interest,  only 
went  to  bis  credit,  unless  the  judgement  could  be  given  io 
evidence  for  him  .in  any  other  suit,  and  that  the  authority 
of  that  case  stood  fully  confirmed.     And  in  the  subsequent 
case  o(  Forrester  v.  Pigou  (c),  the  above  rule  was  not 
impugned,  but  distinctly  .recognised  by  Lord  EUenbo^ 
rough  ;  and  that  case  was  sent  down  to  be  re-tried,  for  the 
purpose  of  ascertaining  the  time  when  an  undertaking  was 
made  by  one  of  the  plaintiffs  to  one  of  the  defendant's  wit- 
nesses, who,  on  his  examination  on  the  voir  dire^  stated 
that  he  had  paid  the  loss,  but  had  since  been  promised  by 
one  of  the  plaintiffs,  that  he  should  be  placed  in  the  same 
situatioo  with  the  other  underwriters  if  they  did  not  settle. 
If,  therefore,  the  plaintiffs  failed  in  their  action  against  the 
then  defendant,  the  witness  was  to  receive  back  the  money 
he  had  paid  on  account  of  the  loss ;  and  if  so,  he  was'directly 
interested  in  endeavouring  to  procure  a  verdict  for  the 

(a)  7  Term  Rep.  604 (h)  Id,  6S (c)  1  Maul.  &  Selw.  0. 
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-l^f^-       defendant    Thus  then,  this  case  stands  with  regard  to 
DoDDJNOTOM   authority  as  to  the  admissibility  of  the  witness  whose  evi* 
Uupfov^      dence  was  received  nt  the  trial ;  and  we  have  anxiously 
looked  to  see  whether  he  could  gain  or  los&  by  the  event 
of  this  suit;  but  we  think  it  inipossible  that  he  could  either 
'        be  benefited  or  prejudiced  by  its  result.  The  verdict  can« 
not  be  given  in  evidence  in  any  action  either  for  or  against 
him.     If  the  piatnlifT  recover  a.  verdict,  the  damages  are 
entirely  his  own,  and  at  bis  sole  disposal,  by  way  of  com- 
pensation for  the  injury  done  to  his  reversionary  interest, 
and  he  cannot  be  bound  to  lay  out  any  part  of  them,  or 
expend  one  larthiog  on  the  premises  during  the  tenancy. 
So,  if  the  witness  should  bring  en  action  for  the  injury 
done  to  (lis  possession,  the  pl^intiflT's  verdict  could  not  in 
•  any  way,  either  directly  or  indirectly,  be  used  or  made 

available  for  him.  The  witness  might  have  strong  wishes 
on  the  subject,  and  bis  mind  might  have  been  biassed  or 
influenced,  but  that  circumstance  existed  in  all  the  other 
cases.  The  situation  in  which  he  was  placed  might  sub- 
ject him  to  the  observation  of  the  jury  as  to  his  credit,  but 
bad  not  the  effect  of  destroying  his  competency,  or  disqua- 
lifying him  altogether.  If  two  actions  are  broiight  against 
'  two  persons  fot*  the  same  assault,  the  defendant  in  one  ac- 
tion may  be  a  witness  for  the  defendant  in  the  other  (a) ; 
and  as  he  stands  iti  the  same  situation  I^U  the  party  for 
whom  he  is  called  to  give  evidence,  he  must  certainly  be 
under  as  strong  a  bias  as  the  witness  whose  evidence  was 
admitted  at  the  trial:  and  there  appears  to  be  no  case 
where  such  a  witness  has  been  rejected,  although  tl|e 
point  must  frequently  have  arisen  before.  In  Doe  d.  Fonter^ 
V.  Williams^  the  tenant  in  possession  on  whom  an  eject- 
ment had  been  served  was  deemed  an  incompetent  witness 
to  support  his  landlord's  title^  because  it  was  to  uphold 
his  own  possession.    So,  in  Pyke  v.  Crouch^  it  was  held 

(•)  I  Term  Rep.  SOI. 
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fhat  a  party  eaboot  be  a  witness  for  another,  where  they         1823. 

both  claimed  under  the  same  deed.  Neither  of  those  cases,    Doddihotoii 

fberefore,  appear  to  hate  any  bearing  on  this  patiienlar      HuoioH. 

point.  The  Court  have  reason  to  believe  that  tHtnesses  si* 

milarly  circumstanced  have  been  (constantly  admitted;  and 

ire  have  beeYi  informed  that  in  a  late  case  on  the  Northern 

Circuit  such  an  objection  was  taken  and  over-ruled,  and 

no  application  was  afterwards  made  to  set  aside  that  deci- 

sion.    But,  in  tbe  absence  of  any  authority,  and  admitting* 

this  to  be  a  new  point;   by  deciding  that  the  testimony  of 

the  witness  was  properly  received  at  the  trial,  we  shall  vio* 

late  no  rule  of  law ;  but  ou  the  contrary,  support  the  g^ 

neral  principle,  that,  where  tbe  verdict  cannot  be  given 

in  evidence  for  or  against  the  witness,  and  where  he  can  * 

derive  no  benefit  fironi  the  testimony  he  gii^es,  whatever 

his  wishes  may  be,  he  is  admissible  as  a  witness,  and  this 

rale  must  consequently  be 

Discharged* 


Mavor,  Assignee  of  Pyne,  a  Bankrupt,  t7.  Croohe.  M^^'^fSk 

J.  HIS  wasan  action  for  money  had  andreceived,and  brought  Wherea  trader, 
by  the  plaintiff,  as  tbe  assignee  of  Pyne^  a  bankrupt,  to  '>«*°8  potsetied 
recover  from  the  defendant  the  sum  of  87/.  I0s»  paid  to  him  ieue,propoMd» 
under  the  followinir circumstances,  which  were  cKtablisbed  f!^^l  «n  actof 

o  '  baDkraptcj,  to 

in  evidence  at  the  trial  before  Lord  Chief  Justice  Dallas  at  ditpoM  of  it  t^ 
OuiUhallj  at  the  Sittings  after  the  last  Michaelmas  Term,  who  refucd  to 
Pyne,  the  bankrupt,  held  and  occupied  a  house  in  Maty^  **^«  '*»  '*"*«" 

I   tbe  premiMs 

k^Botme^  under  a  lease  from  the  defendant,  at  the  yearly  should  be  firit 

rent  of  70/.,  payable  quarterly ;  and  in  September,  1818  f|r!!l^!no7"* 

be  was  arrested  on  mesne  process,  and  <!ommitted  to  tbe  rent wbich  were 

Fleet  Prison,  where  he  continued  in  castody  within  the  j^^,^,"^^  ^^^* 

the  rent  wai  af- 
terwards paid  to  t)ie  latter  out  of  tlie  nionejr  which  the  purchaser  baS  agreed  to  give  for  theleaae, 
tbe  landlord  beibg  n^are  of  the  sitaatioit  of  the  baniri|A»  and  there  being  no  property  to  dis- 
train on  .tbe  preniisosat  the  timcj  but  tbe  landlord  having  a  right  ofre-entry,  according  to  a  proviso 
in  the  lease :  Held«  that  the  assignee  of  the  bankrupt  coold  not  recover  from  the  landlord  the 
flat  M  ptid  to  hifei,  m  an  action  for  moMy  hsd  and  Itisbrrtd,  ms  the  eMite  of  the  bankrupt  had 
been  benefited  hj  soch  payment,  and  as  the  landlord  had  thereby  waived  his  right  to  diitrain^ 
as  wtll  )ift  to  proceed  by  ejectment,  tor  %  bttath  of  thfe  ptoriio  tontainCd  in  the  laaie. 
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j^^.  rules  uDtil  November^  1819.  The  lease  of  the  premises 
having  been  previously  deposited'  with  one  Morland,  as  a 
security  l>y  way  of  mortgage,  for  a  debt  owing  to  him  by 
the  bankrupt,  and  more  than  a  year's  rent  being  then  due 
to  the  defendant,  and  no  goods  on  the  premises  on  which 
he  could  distrain,  they  having  been  removed  by  the 
bankrupt  previously  to  his  going  to  prison;  the  latter 
proposed  to  sell  the  remainder  of  his  term,  and  dispose  of 
the  lease  to  Mr.  Thompson  for  220/.,  who  refused  to  pur« 
chase  it,  unless  the  premises  should  be  discharged  from 
all  rent  which  should  be  due  to  the  defendant  at  .Christ^ 
maSf  1819,  when  five  quarters  would  be  in  arrear,  and 
which  amounted  to  87/.  lO^.,  for  the  recovery  of  which 
this  action  was  brought.  The  bankrupt  then  made  the 
defendant  acquainted  with  the  circumstances  and  offer  of 
nompsorif  and  it  was  ultimately  agreed  between  them 
that  the  five  quarters'  rent,  which  would  become  due  to 
the  defendant  at  Christmas,  should  be  paid  to  him  out  of 
the  220/.  which  Thompson  had  agreed  to  give  for  the 
lease,  and  that  the  sum  due  to  Morlatid  should  be  also  sa- 
tisfied. In  pursuance  of  this  arrangement,  an  assignment 
of  the  lease  was  made  by  the  bankrupt  to  Thompson  in 
NovetHberf  1819,  when  Morland  gave  up  the  lease  to  him 
on  being  paid  the  sum  due  to  him  from  the  bankrupt;  and 
the  residue  of  the  purchase-money  was  then  paid  over  to 
the  latter,  who  immediately  paid  the  defendant  the  arrears 
of  rent  which  would  become  due  to  him  at  Christmas  fol- 
lowing.  The  lease  contained  a  clause  of  re  entry,  if  the 
rent  should  be  behind  and  unpaid  by  the  space  of  twenty- 
one  days  next  after  either  of  the  days  appointed  for  pay- 
ment, or  on  breach  of  any  of  the  covenants  by  the  bankrupt 
or  his  assigns,  therein  contained.  On  the  31st  January^ 
1822,  a  commission  was  issued  against  Pyne^  founded  on 
the  act  of  bankruptcy  committed  by  his  lying/ in  prison 
from  September,  1818,  to  November,  1819,  and  under 
which  the  plaintiff  as  his  assignee  claimed  to  be  entitled 
to  the  sum  in  question,  as  having  been  paid  to  the  de- 
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fendaut  by  the  bankrupt  after  he  had  committed  an  act  of      ^1823- 
bankruptcy. 

For  the  defendant,  it  was  insisted,  that  as  the  payment 
of  the  arrears  of  rent  due  to  him  from  the  bankrupt  was 
made  in  lieu  of  a  distress,  it  did  not  fall  within  the  provi- 
sions of  the  bankrupt  laws ;  and  his  Lordship  being  of  that 
opinion,  the  jury,  und^r  his  direction,  found  a  verdict  for 
the  defendant,  reserving  to  the  plaintiff  leave  to  move  to 
set  it  aside  and  have  a  verdict  entered  for  him  for  87/.  lOs. 
if  the  Court  should  be  of  opinion  that  he  was  entitled  to 
recover. 

Mr.  Serjeant  Taddy^  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi;  and  submitted  that  as  the  defendant 
knew  of  the  bankruptcy  of  Pyne  at  the  time  the  payment 
was  made  to  him  on  account  of  the  rent,  he  was  bound  to 
refund  it  to  the  plaintiff,  as  his  assignee,  as  it  was  not  pro* 
tected  by  the  statute  10  Oeo^  2,  which  only  extended  to 
payments  made  on  bills  of  exchange,  or  for  goods  sold. 
Although  in  Stevenson  v,  VToolI  (a),  it  was  held,  that 
money  paid  for  rent  to  a  landlord  who  was  about  to  dis- 
train, by  a  trader,  after  ah  act  of  bankruptcy  committed, 
was  not  recoverable  back  by  the  assignees ;  yet,  there,  the 
bankrupt's  goods  remained  on  the  premises,  and  were  con« 
sequently  subject  to  the  distress;  whilst  here,  there  was 
nothing  on  which  a  distress  could  be  levied,  the  bankrupt 
having  sold  all.  his  effects  before  he  went  to  prison.  Al- 
though the  defendant  at  one  time  might  have  re-entered, 
according  to  the  clause  in  the  lease  for  non-payment  of 
rent,  yet  he  allowed  five  quarters  to  be  in  arrear,  by  which 
he  had  waived  any  remedy  he  might  have  obtained  under  that 
clause.  In  Ex  parte  Descharmes  (6),  it  was  held,  that  if  the 
goods  of  a  bankrupt  are  sold  by  the.  assignees,  and  taken 
off  the  premises,  the  landlord  loses  his  remedy  by  distress, 

(a)  5  Etp.  Ni.  Pri.  Cat.  SOO. (&)  1  Atk.  103. 
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1483-^  creditor  under  tbe  commission.  No  forfeiture  has  been 
incurred,  as  the  proviso  in  tbe  lease  does  not  amount  to  a 
cesser  of  the  bankrupt's  term,  but  was  merely  a  common 
clause,  providing  for  re-entry  in  case  of  non-payment  of 
rent;  and  the  defendant  could  not  avail  himself  of  it,  un- 
less he  had  made  a  demand  of  payment  on  the  last  of  the 
days  it  became  due,  and  complied  with  the  necessary  and 
technical  formalities;  and  not  having*  done  so,  the  defend- 
ant, in  point  of  fact,  had  no  right  of  re-entry  at  the  time  of 
the  assignment  of  the  lease,  or  receipt  of  the  sum  in  ques- 
tion;  as  he  then  stood  in  the  ordinary  situation  of  a  landlord, 
having  merely  a  power  to  distrain,  or -as  an  ordinary  cre- 
ditor, receiving  ihoney  with  a  full  knowledge  that  the 
party  paying  it  had  previously  committed  an  act  of  bank- 
ruptcy— 

[Mr.  Justice  ParA'_In  Doe  d.  Scholefield^  v.  Alexan* 
der  (a),  wh^re  tbe  lease  contained  a  proviso,  that  if  the 
rent  should  be  in  arrear  twenty-one  days  next  after  any  of 
the  days  of  payment,  (being  lawfully  demanded,)  the  lessor 
might  re-enter;  arid  five  quarters  being  in  arrear,  and  no 
sufficient  distress  on  the  premises,  it  was  held  that  the 
lessor  might  re-enter  without  a  demand.] 

That  case  was  decided  on  the  construction  of  the  statute 
4  6tfo«2,  c.  28;  but  here^  the  formalities  attending  a  de- 
mand of  rent  at  common  law  should  have  been  observed; 
and  the  defendant  should  not  have  allowed  five  quarters 
to  be  in  arrear  at  the  time  of  the  assignment  of  the  lease 
to  the  purchaser.  When  the  assignment  took  place,  the 
defendant  lost  any  remedy  he  might  have  as  landlord  of 
the  premises,  either  by  proceeding  by  ejectment  or  by 
distress;  and  from  that  moment  the  property  vested  in  tbe 
plaintiflf,  as  tbe  assignee  of  the  bankrupt,  for  the  benefit  of 
his   creditors:    and   although  the  defendant  might  have 

(«)  3  Maal.  if,  Selw.  5S5. 


The  Court  intimated  a  strong  inclination  in  Aivour  of 
the  defendant,  on  tbe  principle  laid  down  in  Stevenson  v. 
Wood,  but  expressed  a  doubt  as  to  whether  be  could  en- 
force the  payment  of  rent  due  to  him  from  tbe  bankrupt 
from  a  subsequent  tenant,  or  distrain  on  tbe  goods  of  the 
latter  for  the  same ;  but  they  obserred  that  in  justice  the 
Ferdict  ought,  if  possible,  to  be  supported. 

Cut,  adv.  tmlt. 

Mr.  Justice  Paar.  now  delivered  the  judgment  of  the 
Court  as  follows  ^^When  this  question  was  argued  on  Sa^ 
turdajft  we  thought  it  embraced  a  case  of  great  hardship  on 
the  defendant,  and  that  we  might,  in  the  hurry  of  the  mo- 
ment, overlook  the  law  and  justice  of  the  case ;  but  we 
bare  since  considered  it,  and  are  of  opinioil  that  the  rule 
must  be  ducharged.  The  case  is  peculiar  in  all  its  chr- 
cttonstances,  which  were  these  :-^  P^t^  ^ent  to  prison, 
and  became  a  bankrupt  by  lying  there  more  than  two 
months.    Before,  and  at  the  time  of  his  imprisonment,  he 

rOL.    VIII.  N 
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taken  either  of  those  steps  before  the  assignment  was 
made,  yet,  as  he  had  not  done  so,  he  bad  thereby  waived 
his  right,  and  the  plaintiff  was  not  bound  by  any  transac- 
tion that  took  place  between  him  and  the  bankrupt.  The 
case  of  Stevenson  v.  Wood  is  altogether 'distinguishable 
from  the  present;  as  there  the  goods  of  the  bankrupt  re« 
mained  on  tbe  premises,  and  might  have  been  distrained 
at  tbe  time  the  payment  was  made.  Besides,  that  was  a 
mere  Nisi  Prius  decision ;  and  here,  as  there  were  no 
goods  on  the  premises,  the  defendant  abaudoiK^d  nothing 
from  which  he  could  have  derived  any  advantage ;  and  as 
he  could  not  stand  in  a  better  situation  than  the  general 
creditors,  and  had  not  even  contemplated  a  distress  at  the 
time  the  payment  was  made  to  him,  he  cannot  retain  it  as 
against  tbe  plaintiff,  who  has  derived  no  benefit  from  it^ 
which,  it  was  made  without  his  privity  or  assent. 
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2^^       was  enfided  to  a  beneficial  lease  in  a  Konse,  which  was 
mor^ged  to  a  person  by  the  name  of  Morlmnd.    The 
bankrupt  afterwards  had  an  opportunity  of  disposing  of 
this  lease  beneficially;  but  five  quarters'  rent  being  in 
arrear  to  the  landlord,  the  proposed  jiurchaser  refused  to 
take  the  lease,  unless  the  rent  was  first  paid.    The  bank- 
rupt in  consequence  sent  for  his  landlord,  who  agreed  to 
allow  him  to  obtain  220/.  for  the  lease,  on  his  paying  off 
the  money  due  to  the  mortgagee,  who  had  a  lien  on  it,  and 
who  held  it  byway  of  security ;  and  satisfying  the  rent  dne 
to  him  as  landlord.     This  sum  was  received  by  the  bank- 
rupt more  than  two  years  before  the  commission  was  issued 
against  him,  and  out  ojF  which  he  paid  oiF  the  mortgage^ 
and  satisfied  the  five  quarters'  rent  due  to  the  defendant 
as  his  landlord,  and  whic^  is  now  sought  to  be  recovered 
from  him  by  the  plaintiflT,  as  assignee  of  the  bankrupt,  as 
for  money  had  and  received  by  the  defendant  to  his  use, 
after  he  had  committed  an  ad  of  bankruptcy :  and  it  has 
been  contended,  that  as  there  were  no  goods  on  the  pre- 
mises  of  the  bankrupt,  which  the  defendant,  as  his  land^ 
lord,  could  distrain,  and  as  he  knew  the  situation  of  die 
bankrupt,  and  the  circumstance  of  his  having  lain  more 
than  a  year  rn  prison  at  the  time  he  received  the  five  quar* 
ters'  rent  so  due  to  him,  he  cannot  retain  it  as  against  th^ 
plaiutiflT  as  his  assignee.    This  cannot  be  considered  to 
fall  within  the  provisions  of  the  statute  1.9  Qeo.  2,  or  to  be 
deemed  a  payment  within  that  statute :  but  the  cose  of 
Stevenson  v.  Wood  was  relied  on  for  the  defendant,  and  oa 
the  principle  of  which  the  Court  now  proceeds  in  forming 
its  judgment.    That  was  an  action  for  money  had  and  re- 
ceived, and  brought  to  recover  back  a  sum  which  had  beeii 
paid  to  a  landlord,  who  was  abotit  to  distrain  for  rent,  after 
hw'tenant  had  committed  a  secret  act  of  bankruptcy  •  There, 
it  appears  that  the*  goods- il^ere  left  on  the  premises ;  and 
the  ground  of  law  taken  by  the  then  Solicitor  Geueral,  for 
the  defendant's  right  to  hold  the  money  independently  of 
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the  statute  19  Geo.  2,  or  any  protection  to  be  derived  from  1823* 
it  wasy  tbaty  under  the  bankrupt} laws,  the  landlord  had  a 
right  to  distrain  for  rent  in  arrear,  and  that  the  goods  of 
the  bankrupt  were  subject  to  the  distress,  notwithstanding 
theact  of  bankruptcy.  That  the  assignees  took  the  goods, 
subject  to  the  prior  title  of  the  landlord,  to  whom  they 
were  bound  to  pay  his  rent,  before  they  could  remove  the 
goods,  otherwise  the  landlord  had  a  right  to  distrain  off  the  , 
premises;  that  having  that  right,  he  had  a  power  to  waive, 
it,  and  to  accept  the  rent,  in  lieu  of  his  right  to  distrain :  and 
Lord  Eilenborouffh  assented  to  the  law  as  so  laid  down,  and 
said,  that  **  the  landlord  has  by  law  a  right  of  distress;  he 
has  a  legal  lien  on  the  bankrupt's  goods,  unconnected  with 
the  bankruptcy;  if  he  thinks  6t  to  waive  that  right,  and 
accept  of  the  rent,  he  should  not  be  placed  in  a  worse 
situation'  than  if  he  had  made  an  actual  distress;  it  would 
be  a  fraud  on  his  legal  rights  to  hold  otherwise/*  Here, 
although  there  were  no  goods  on  the  premises,  yet  the 
landlord  had  a  right  of  re-entry  by  the  terms  of  the  lease, 
and  might  have  recovered  in  ejectment  if  the  rent  remained 
unpaid  tweuty-one  days  next  after  either  of  the  days  ap- 
pointed for  its^  payment.  He  has  waived  that  right  by 
acceptiog^the  sum  paid  him  in  compensation  of  the  rent 
due  to  him  from  the  bankrupt;  and  bis  right  frf  distress 
would;  have  continued,  although  there  were  no  goods  on 
the  premises  on  which  he  could  distrain  at  the  time.  The 
sum  80  received  by  him  was  consequently  an  equivalent 
tar  the  waiver  of  distress  or  bring^g  an  action  of  eject- 
ment. Besides,  the  assignee  has  received  an  essential  be- 
nefit from  the  transaction,  as  the  bankrupt's  estate  was 
subject  to  the  payment  of  the  five  quarters'  rent  which 
was  due  before  the  commission  was  issued,  as  well  as  pay- 
ing oflTthe  sum  due  to  the  mortgagee,  with  whom  the  lease 
was  deposited  by  way  of  security;  both  of  which  are  now 
discharged,  but  which  would  have  remained  as  debts  prove- 
able  under  the  commissiou  unless  the  defendant  had  ac- 

N  t 
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ceded  to  the  arrangement.  As  well,  therefore,  on  the 
ground  that  the  bankrupt's  estate  has  derired  every  pos- 
sible benefit  from  the  payment  in  question,  as  that  mani- 
fest justice  has  been  done,  we  are  of  opinion  that  there  is 
no  substantfal  ground  to  disturb  this  verdict.  The  cases 
of  Ex  parte  DescharmeSf  and  Ex  parte  Plummer^  do  not 
appear  to  touch  the  question ;  and  it  need  only  be  added 
that  my  Lord  Chief  Justice  (a)  concurs  in  thinking  that 
this  rule  must  be 

Discharged* 


(«)  His  Lordship  was  abuctit,  beitg  confined  by  iudis[XMttioo. 


^^  ^^  Fbost  v.  Behgough. 

Where,  to  ao      J.  HIS  was  an  actiou  of  assumpsit  on  a  promissory  note, 

^ITry  noter  ^^^^^  '^*'^  ^^^^  ^^^^'  payable  two  months  after  date,  and 

the  defeiidaat  drawn  by  the  defendant  in  ^favour  of  one  Thomas  Kay, 

futeonimlta-'  ^^^  ^V  ^^^   indorsed  to  the  plaintiff. The  defendant 

tioM.  and  the  pleaded, /fr«/,  the  general  issue;  and,  secondly,  non  oi- 

plaintiffgatrem    '^  -,  -    r  u-  l  •  •    •      a        a. 

evidence  a  let-  sumpstt  infra  stx  antwsj  on  which  issue  was  joined.  At 
!r  Z'^^^^A  ^^    ^i>e  tnal  of  the  cause,  before  Lord  Chief  Justice  Dallas,Ht  the 

the  defendant  '  ' 

to  him,  stating.  Sittings  at  Quildhall^  after  the  last  Mtehaelmas  Term, 
called  him'^o"  ^^^  plaintiff  gave  in  evidence  the  following  letter,  written 
L.,  but  should    by  the  defendant,  and  addressed  to  the  plaintiff  at  £m/o/, 

he  be  fortunate 

in  his  adven-     AS  proof  of  a  Subsequent  acknowledgment  by  the  defend- 

tures,  the  plain-    ^^^    j^  ^^^  j|,^  ^^  ^^^  ^f  ^^^  Statute. 

tiff  nught  de-  ' 

pend  on  seeing 

him  at  B.  (the  **Sir,; — Business  calls  me  on  the  sudden  to  LiverpooL 
plabtiff's  'resi-  ^^^ouid  I  be  fortunate  in  my  adventures,  you  may  depend 

dencc),  other-  on  seeing  me  in  Bristol  in  less  than  three  weeks ;  other- 
wise, that  he 

most  arrange  maUert  with  him  as  circumstances  would  permit;**  and   it  was  not  shewn  that 

tbe  letter  referred  to  any  other  transaction  between  the  parties : — Held/  tliat  it  was  properly 

left  to  the  jory  to  determine  whether  it  related  to  the  note,  so  as  to  amount  to  a  sufficient 

acknowledgment  to  lake  the  case  out  of  Che  statute ;  and  they  having  found  in  the  affirm  ative, 

held  that  their  verdict  was  inclusive. 
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wise,  I  must  arrange  matters  with  you  as  circumstances        J:^f^ 
will  permit.     I  shall  leave  town  to-morrow  night. 

Henry  Bengough* 

London^  24th  September,  1817." 

« 

For  the  defendant,  it  was  insisted  that  the  plaintiff  ought 
to  be  nonsuited,  although  the  letter  might  be  construed  to 
contain  a  promise  or  acknowledgment,  as  it  had  no  refer- 
ence to  the  note  in  question. His  Lordship,  considering 

the  letter  to  be  ambiguous  in  terms,  left  it  to  the  jury  to 
say,  whether  it  referred  to  the  note,  and  they,  in  absence 
of  evidence  to  the  contrary,  found  that  it  did,  and  accord* 
ingly  gave  a  verdict  for  the  plaintiff,  and  stated  that  they 
founded  their  venlict  on  the  letter  alone  and  unconnected 
with  any  other  feet.  Leave,  however,  was  given  the  de« 
fendant  to  move  to  set  it  aside,  in  case  the  Court  should 
be  of  opinion  that  the  plaintiff  was  not  entitled  to  recover. 

Mr.  Seijeant  Vaugkan^  in  the  course  of  the  last  Term, 
accordingly  obtained  a  rule  ht«t,>  that  Hm  verdict  might 
be  set  aside,  and  a  nonsuit  entered,  on  the  grounds,  that 
the  letter  itself  was  not  a  sufficient  acknowledgment  of  an 
existing  debt  to  take  the  case  out  of  the  statute,  and  that 
it  had  no  reference  to  the  note,  nor  was  there  any  evidence 
to  connect  it  with  that  instrument.  That  it,  therefore,  ought 
not  to  have  been  left  to  the  jury  to  put  a  construction  on 
it;  and  as  the  plaintiff  had  not  proved  the  contents  of  any 
letter  written  by  him  to  the  defendant  requiring  payment 
of  the  note,  the  verdict  could  not  be  supported.  He  reKed 
on  the  cases  of  JSellinge  v.  Shaw  (a),  Rowcrqft  v.  Zo- 
fnas  (6),  and  Beale  v.  Nind  (c),  to  shew  that  there  must 
be  evidence  of  an  acknowledgment  of  an  existing  demand, 
or  that  the  debt  still  remains  unpaid. 


(a)  Ante,  Vol.  I.  340. {b)  4  Mau.  &  Selw.  457. 'r)4  Bam. 

k  Aid.  508. 
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Mr.  Serjeant  Taddy  now  sbe%ved  cause.  The  oxkhf 
question  is,  whether  the  letter  produced  by  the  plaintiff  at 
the  trial  applied  to  bis  demand  on  the  note  given  by  the 
^defendant;  and  as  there  was  i^o  evidence  of  any  otber 
dealing  or  transaction  between  them,  the  jury  were  fully 
Warranted  in  cdncluding  that  it  did.  It  was  a  question  of 
fact  purely  for  their  consideration ;  and  it  was  most  pro- 
perly left  to  them  to  say  whether  it  applied  to  the  note  in 
question  or  not:  and  if  it  did,  there  can  be  no  doubt  but 
that  it  contained  a  sufficient  acknowledgment  to  take  the 
case  out  of  the  statute.  In  Lloyd  ▼.  Maund  (a)  it  was^ 
held,  tbat  a  letter  written  by  the  defendant,  (who  pleaded 
(he  statute,)  couched  in'  ambiguous  terms,  should  be  left 
to  the  jury  to  consider  whether  it  amounted  to  an  acknow- 
ledgment of  the  debt  or  not.  Tbat  case  is  precisely  in 
pointy  and  consequently  there  can  be  no  ground  to  disturb 
<he  verd ret  of  the  j uty. 


Mr.  Serjeant  Va^nghan^  in  support  of  the  rule.  *  It  was 
incumbent  on  the  plathtiflT  to  have  shewn  that  there  were 
no  bther  dealings  between  him  and  the  defendant  to  which 
the  letter  of  the  latter  could  refer;  for,  in  Beale  r.  Nind^ 
Mr.  Justice  Bayley  expi^essly  laid  down  that  (b)  **  the  onut 
of  taking*  a  case  out  of  the  statute  of  limitations  is  upon  the 
plaintiC  Here,  however,  the  letter  contained  no  acknow- 
Tedgmetat  of  any  existing  debt,  nor  does  it  even  refer  to  any 
p^uniary  transactions,  but  merely  an  arrangement  of  mat- 
ters between  the  parties;  and  when  it  is  considered,  that 
the  note  was  given  in  May^  1816,  and  the  letter  was  notwrit- 
ten  for  mote  than  two  years  after  it  became  due,  it  would  in 
all  probability  have  reference  to  subsequent  dealings  be- 
tween the  parties.  This  case  is  altogether  distinguishable 
from  that  of  Lloyd  v.  Maund;  as,  therie,  the  debt  was  neither 
expressly  admitted  nor  denied;  and  Mr.  Justice  Ashhurst 


(a)  t  Tenn  Rep.  76o.- 
Rep.  762. 


[h)  i  Barn.  &  AM.  571.— (e)  S  Tem 
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tfdidy  that  **fSkough  the  letter  was  written  iii'MibigiiMstoriiui^ 
there  were  some  parCsof  i t,  from  wbich  tke  jmy  niigb tpeFlia|» 
have  inferred  an  acknowledgment  of  tbe  debt/'  There,  too^ 
tfae  defendant  said  in  sobstanoe,  that  raflier  than  pay  the 
costs  he  wonid  go  to  gaol ;  by  which  it  might  be  taken 
that  something  was  due.    That,  therefore^  ought  to  hare 
been  left  to  the  jury ;  and  here,  although  they  found  that 
tfae  letter  related  to  the  note  only,  its  construction  belonged 
exclusively  to  the  Court ;  and  if  so,  it  was  not  sufficient  in 
terms  to  amount  to  an  acknowledgment,  according  to  the 
principles  laid  down  by  Lord  Chief  Justice  CUbbSj  in  tfae 
-late  case  of  Hellings  y,  Shmw^  where  he  said,  that  (a)  *^\i  was 
probable  that  if  the  Courts  could  retrace  the  steps  they 
had  taken,  they  would  perceive  that  justice  would  have 
been  better  consulted  by  a  strict  adherence  to  the  statute, 
wiihout  consulting  the  particular  cases  of  individuals*" 
And  in  Rowwoft  v.  ZAfmaSj  Lord  Ellenbaraugh  said  (6), 
*^  Something  more  must  be  proved  than  a  bare  acknow- 
ledgment by  the  defendant  thut  the  thing  is  unsatiiifled,  to 
give  effect  to  that  which  is  per  se  &e$iroyed.    The  cases, 
indeed,  hate  determined,  that  a  debt,  the  existence  of 
which  is  extinct  through  lapse  oftime,  may  be  revived  by 
an  acknowledgment  that  it  is  unsatisfied.    But  there  must 
first  be  some  adcnowledgment  that  it  ever  existed/'-^-Here, 
the  term  **  adventures"  cannot  be  taken  in  any  sense  to 
refer  to  the  note^  and  the  arrangiement  of  matters  with  the 
plaintiff  must  be  taken  to  apply  to  commercial  matters ; 
and  if  so,  it  contains  no  adcnowledgment  of  any  existing 
debt:  and  it  was  <br  his  Lordship,  who  tried  the  cause,  to 
have  put  a  legal  construction  on  it,  and  not  left  it  to  the 
consideration  of  the  jury. 

Mr.  Justice  Pahil  (t). I  anon  of  opinion  thact  this  ver^ 

diet  ought  not  to  be  'distutfyed.    Within  our  recoNeclton, 

(a)  Ante,  Vol.  1.  545.— (&)  4  Maul.  &  Selw.  458.- (e)  Lord 

Chief  JvMee  IMUu  wai^  sbRnt. 
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the  statute  of  limitations  has  been  too  much  frittered  away* 
Id  Bryan  v.  Horseman  (a)^  a  mere  acknowledg'ment  of  the 
debt,  although  accompauied  with  a  declaration  by  the  de- 
fendant, **  that  he  did  not  consider  himself  as  owing  the 
plaintiff  a  fartliing,  it  being  more  than  six  years  since  he 
contracted/'  was  held  sufficient  to  take  the  case  out  of  the 
statute ;  and  Lord  Ellenborough  there  said,  that  (6)  **  the 
Court  had  looked  into  all  the  authorities ;  and  that  what- 
ever their  opinion  upon  the  statute  might  have  been,  had 
the  question  been  new,  yet  that,  after  the  long  train  of  de- 
cisions, upon  the  subject,  it  was  necessary  to  abide  by  the 
construction  which  had  been  put  upon  it."    There,  how- 
ever, the  defendant  acknowledged  in  the  same  breath  that 
he  had  had  the  wheat,  and  that  he  had  paid  for  some  part  of 
it,  but  admitted  that  26/.  remained  due;  and  it  was  held 
to  be  a  sufficient  acknowledgment  of  the  pre^xi/sting  debt 
to  create  an  assumpsit^  so  as  to  take,  the  case  out  of  the 
•statute,  although  the  defendant  denied  at  the  time  of  the 
arrest  that  he  then  owed  any  thing,  it  being  more  than  six 
.y«ars  since  he  contracted.     In  this  Court,  however,  there 
have  been  several  recent  cases,  where  the  evidence  as 
to  the  acknowledgment  of  the  debt  has  been  extremely 
slight,  in  which  it  has  been  held,  that  such  acknowledge 
.ment  is  not  to  be  left  to  the  jury,  as  evidence  of  an  admis- 
sion, to  take  a  debt  out  of  the  statute,  or  to  raise  an  infer- 
ence of  a  new  promise  to  pay.    In  Coltman  v.  Marsh  (c) 
where  the  defendant  said  to  the  plaintiff,  **  I  owe  you  not 
a  farthing,  for  it  is  more  than  six  years  since,"  it  was  held 
that  it  ought  not  to  have  been  left  to  the  jury  as  evidence 
of  an  admission  to  take  a  debt  out  of  the  statute,  as  the  de- 
fendant meant  to  stand  expressly  on  it.    And  in  the  sub- 
sequent case  of  Hellings  v.  Shaw,  which  was  an  action  on 
an  attorney's  bill,  in  which  he  sought  to  recover  his  chaises 
relative  to  the  grant  of  an  annuity,  the  defendant  said,  that 


(«)  4  East,  699. (i)  Id  60S. (c)  3  Tauut.  S80. 
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^  be  thought  it  had  been  settled  at  the  time  the  annoity  .tflgg. 
was  granted,  but  that  he  bad  been  in  so  mudi  trouble 
since,  that  be  could  not  recollect  any  thing  about  it/'  was 
not  a  sufficient  acknowledgment  of  the  debt  to  take  it  out 
of  the  statute,  and  was  not  to  be  left  to  the  jury  as  evi« 
dence  of  the  admission  of  such  debt.  So,  in  Craig  v. 
Cox  (a),  where  the  defendant,  on  being  applied  to  by  the 
plaintiff's  attorney  for  the  payment  of  a  debt,  wrote  him 
that  be  would  wait  on  the  plaintiff,  when  he  should  be  able 
to  satisfy  him  respecting  the  misunderstanding  which  had 
occurred  between  them,  it  was  held  that  such  evidence 
ought  not  to  be  left  to  a  jury  as  a  ground  to  infer  a 

new  promise  to  pay. ^The  decision  here,  however,  will 

not  militate  against  those  cases,  nor  is  it  necessary  to  com- 
bat the  principles  on  which  they  were  decided.    It  is  per- 
fectly clear    that,  in  general,  the  plaintiff  is  bound   to 
make  out  a  primd  facie  case,  and  adduce  evidence  of  an 
acknowledgment  by  the  defendant,  to  take  a  case  out  of 
the  statute.    Here,  he  produced  a  promissory  note,  which 
was  proved  to  be  in  the  handwriting  of  the  defendant,  as 
well  as  a  letter  written  by  him,  which,  although  couched 
in  ambiguous  terms,  was  sufficient  to  shift  the'oniM  on  the 
defendant,  and  render  it  incumbent  on  him  to  shew  that  it 
related  to  other  matters  than  the  note  in  question ;  and 
more  particularly  so,  when  it  is  considered,  that  the  de- 
fendant, by  pleading  the  statute,  has  virtually  admitted 
that  a  debt  was  originally  due.  The  case  of  Bettle  v.  Nind 
does  not  appear  to  be  hi  favour  of  the  defendant.^   There, 
the  substance  of  the  conversation  between  the  parties  was, 
that  although  there  was  once  a  debt,  yet  that  it  had  been 
discharged  by  the  deceased  partner  of  the  plaintiff  having 
paid  himself  out  of  money  in  his  hands  belonging  to  the 
defendant ;  and  Lord  Chief  Justice  Abbott  said,  that  (6) 
he  was  by  no  means  satisfied,  upon  proof  of  the  con  venMi^ 

<«)  Holt.  N.  P.  C.  38a {%)  4  BiFD.  &  Aid.  570. 
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tioD  Md  frith  the  defi^ndaat,  that  it  was  oompeteiit  to  the 
plaiatiff  to  go  into  the  whole -of  the  accounts  between  his 
BmwoaoQH.    deceased  partner  and  the  defendant,  to  falsify  what  the 
latter  said.    Admitting,  however,  that  that  could  be  done, 
tt  was  not  made  out  to  his  Lordship's  satisfaction  that  the 
defendant's  assertion  that  this  matter  had  been  settled  be* 
tween  such  deceased  partner  and  him  was  untrue ;  be  could 
not,  therefore,  sliy  that  the  jury  had  come  to  a  wrong  con- 
elusion/*    Tbere^  it  was  left  to  the  jury  to  consider,  whe- 
ther there  was  only  one  account  to  which  the  defendant's 
conversatioo  could  refer.     So,  here,  it  was  properly  left 
to  the  jury  to  say,  whether  the  letter  referred  to  the  pro- 
missory note  given  by  the  defendant,  or  not.    The  ease  of 
Lloyd  v.  Mound  was  not  determined  as  to  the  nature  of  the 
acknowledgment,  but  whether,  as  the  letter  containing 
it  was  ambiguous  in  terms,  it  ought  not  to  have  been  left 
totbe  jury ;  and  that  Lord  Kent/on^  who  tried  the  cause, 
and  nonsuited  the  plaintiff,  ought  not  to  have  put  a  cour 
struction  on  it  as  in  the  case  of  a  deed  :  and  bis  Lordship, 
having  tried  the  cause,  declined  giving  any  opinion  when 
it  was  afterwards  brought  before  the  Court ;  but  Mr.  Justice 
Askburst  said,  that  (a)  *^  the  only  doubt  on  his  mind  was, 
whether  the  letter  should  not  have  been  left  to  the  jury, 
for  them  to  form  an  opinion  upon  it ;  and  that  though  it 
was  written  in  ambiguous  terms,  there  were  some  parts  of 
it  from  which  the  jury  might  perhaps  have  inferred  ahac^ 
knowledgmeot  of  the  debt,  and  that  he  thought  the  jury 
should  have  put  their  construction  on  it !  and  Mr.  Justice 
JBuUer  concurred  in  thinking  that  it  should  have  been  left 
to  the  jury.    That  case  appears  to  be  precisely  in  point 
to  shew  that  the  letter  in  this  case,  being  clothed  in  ambi* 
guous  terms,  was  most  properly  left  to  the  jury  to  decide 
whether  it  related  to  the  plaiitiff's  demand  or  not.    It  is 
not  necessary  for  the  Court  to  determine  whether  they 
have  drawn  a  right  conclusion ;  but  speaking  for  myself, 

(a)  2  Term  Reft.  76t. 
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I  am  strongly  inclined  to  think  that  I  should  have  found       .j^^ 
as  they  did,  and  consequently  that  there  is  no  ground  to 
disturb  their  verdict. 

Mr.  Justice  Burrouoh. ^Wherever  the  statute  of  limit- 
ations' is  pleaded  as  a  defence  to  the  action,  the  party 
pleading  it  virtually  admits  that  a  debt  was  originally  due; 
and  here  the  defendant's  letter  can  relate  to  nothing,  unless 
it  be  taken  to  refer  to  a  pre-existing  demand.  The  de- 
fendant, in  London^  having  been  connected  with  theplain- 
tifl^  who  resided  at  Bristol^  wrote  him  that  '^  business  called 
bim  on  a  sudden  to  Liverpool;  that  if  he  should  be  for- 
tunate in  his  adventures  he  might  depend  on  seeing  him  in 
Bristol  in  less  than  three  weeks."  These  adventures  must 
be  taken  to  relate  to  money  matters,  and  that  if  the  defend- 
ant were  fortunate  he  would  bring  down  the  fruits  of  his 
adventures  to  the  plaintiff;  if  not,  that  he  must  arrange 
matters  with  him  as  circumstances  would  permit,  or  in 
other  words  make  the  best  terms  with  him  he  could.  Did, 
then,  the  jury  do  right  or  wrong  in  referring  this  letter  to 
an  existing  demand  1  I  am  of  opinion  that  they  came  to 
a  right  conclusion,  and  that  they  could  hot  refer  it  to  any 
thing  besides  the  note,  as  there  appeared  to  be  no  other 
demand  to  which  it  could  apply.  If  there  had  been, 
the  defendant  might  iiave  shewn  it.  I  fully  concur  with 
my  Brother  Park  that  the  question  was  most  properly  left 
to  the  jury,  and,  for  the  above  reasons,  am  quite  satisfied 
that  they  have  come  to  a  right  conclusion. 

Rule  dischai^ged. 
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IN  TRINITY  TERM, 
IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  GEORGE  IV. 


MEMORANDUM. 

THE  £qntinaed  indisposition  of  Mr.  Justice  Richardson 
prevented  his  attendance  in  Court  during  any  part  of  this 
Term. 


GrBOORT  v.  Hl7RRILL(a).  -j^- 

xHE  following  case  was  sent  by  the  direction  of  the  Lord    Where  one  of 
Chancellor  for  the  opinion  of  the  Judges  of  this  Court:_     bei'nnbrolld, 

writs  of  espiaip 
tdUi,  mud  pluriei,  returnable  in  Michaelmoi  Term,  ISlf ,  ind  ffUary  Term,  1813,  were  soed  out 
•gainst  both,  with  a  view  to  outlawry  against  the  former;  but  a  commission  of  bankruptcy  hmw 
ing  been  saed  out  against  the  other  partner  resident  in  this  country,  the  proceedings  as  to  the 
otttlawry  were  suspended ;  and  the  absent  partner  never  returned  to  this  country  until  1819, 
except  by  touching  at  Dtal  in  t8l4»  for  a  mere  temporary  purpose,  on  his  passage  from  one 
foreign  port  to  another;  and  in  18^1  afresh  action  was  commenced  against  him  in  JT.  B.  for 
the  same  debt;  but  as  he  aToided  an  arrest,  a  commission  of  bankruptcy  was  issued  acainst  him  in 
that  year,  and  he  afterwards  commenced  an  action  in  this  Court  to  try  the  Talidity  of  the  poro« 
nitsion;  and  preTioasly  to  the  trial,  but  after  the  commission,  continuances  were  entered  up 
on  the  former  writs  issued  in  1812  and  l8ld,  and  regularly  brought  down  to  the  term  before  the 
latter  tria].-— Held,  that  the  debt  on  which  the  commission  was  founded/  was  |iot  barred  by  the 
ftatnte  of  limitations,  but  that  at  the  time,  of  issuing  the  said  coouDissbn,  it  was  a  good  pe- 
titioning creditor's  debt:  And  it  seems,  that  the  touching  at  Deal^  was  not  a  return  to  this  country 
6o»  beyond  teat,  within  the  meaning  of  the  statute  SI  Jac.  1,  c.  18,  ss.  9, 7. 

(a)  See  ante,  Tol.  6, 595. 
rOL.  Till.  o 
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3^^  In  the  year  Ittl,  one  Rupert  Leigh  Hipkinst  (since  de- 

ceased) and  Oearge  Barnard  Gregory^  the  present  plain- 
tiffy  haying  entered  info  a  commercial  specalation,  or  ad- 
venture, in  a  cargo  of  goods,  a  partnership  agreement 
was  drawn  up  and  signed  by  both  parties. 

On  the  occasion  of  entering  into  the  agreement,  IL  L. 
Bipkins  and  his  wife  transferred  3000/.  bank  annuities, 
into  the  name  of  Benjamin  JFahh^  a  broker,  to  answer  the 
purposes  of  the  speculation,  who  thereupon  agreed  to  be- 
come the  agent  of  the  concern,  upon  the  usual  terms  of  in* 
terest,  and  a  commission  of  2i/i^rceiif.  being  allowed  npon 
the  amount  of  all  advances  and  payments  made  by  him  in 
the  course  of  such  agency.  The  proceeds  of  the  cargo 
were  to  be  remitted  to  Wahh  for  the  payment  of  such  ad- 
vances. Various  goods  were  purchased,  and  the  different 
merchants  and  tradesmen  were  referred  to  /Pahh^  who 
either  paid  in  cash,  or  accepted  bills  of  exchange  for  the 
amount. 

The  g^oods  were  shipped  on  board  the  ship  Irvine^  bound 
to  Algiers^  and  G.  B.  Gregory^  (the  plaintiff),  soon  aftei^ 
wards  sailed  with  the  cargo  for  Algiers  in  that  ship. 

Wahh  continued  to  pay  the  bills  so  accepted  by  him, 
on  account  of  the  goods  shipped  on  board  the  /rpine,  down 
to  the  month  o(  Decemberf  1811,  when  he  became  bank- 
rupt, at  which  time  there  was  a  balance  exceeding  lOOOlL 
due  from  Gregory  and  Hipkine  to  fFiaUh^  which  balanee 
has  not  since  been  reduced. 

On  the  24th  June^  1812,  while  Gregory  was  abroad, 
Mlohn  Thomas  Taylor  and  John  Parker^  as  assignees  of 
fFalshf  commenced  an  action  by  special  original,  in  the 
Court  of  King^s  Benchj  against  Hipkins  and  Gregory ^  for 
the  recovery  of  a  debt  then  claimed  to  be  due  and  owing 
from  Hipkins  and  Gregory  to  the  estate  of  fFalshf  and 
for  that  purpose  sued  out' a  writ  of  special  capias^  directed 
to  the  sheriffs  of  London^  returnable  on  the  Morrow  of  AU 
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Stmb  in  Miekadmas  Term,  1812,  and  indorsed  for  bail       si^^ 
for  tbe  sttin  of  1000/.  and  upwards. 

Hipkins  being,  at  the  time  of  suing  out  the  said  writ, 
a  prisoner  in  the  King* 8  Bench  prison,  was  detained  in  eus* 
tody  at  tbe  suit  of  the  assignees  of  JFahh  for  the  above  debt 
of  1000/.,  and  a  commission  of  bankrupt  was,  on  or  about  the 
18th  Aytgust^  1812,  upon  the  petition  of  the  said  J.  T. 
Jhjflor  and  his  then  ccvpartner,  John  TeigloT^  awarded 
and  issued  against  HipkinSy  as  the  co-partner  in  trade  of 
Qreganf^  upon  which  commission  he  was  duly  adjudged  a 
bankrupt. 

At  a  meeting  under  the  commission,  held  at  GuUdhaU^ 
Lakdon^  on  tbe  6th  September^  1812,  J.  71  Taylor  was 
duly  chosen  sole  assigfnee  of  the  estate  and  effects  of  Hip^ 
hbUy  and  an  assignment  of  such  estate  and  effects  was  ex- 
ecuted to  ■/.  T.  TayhTf  by  the  major  part  of  the  commis- 
•iooers  naoied  in  the  commission. 
.  Hipkbu  died  in  September^  1813.  In  November^  1812, 
€hfegory  being  then  abroad,  an  alias  writ  of  special  capias 
sued  out  against  him  and  Hipkins^  at  the  suit  of  the 

rignees  of  Wabh^  directed  to  the  sheriffit  oiLondon^  re- 
tumaUe  in  fifteen  days  of  St.  Martin^  in  Miehaelmas  Term, 
1812,  and  on  tbe  11th  of  the  following  December^  a  pluries 
writ  of  special  capias  was  sued  out  by  the  assignees  of 
Walsh,  against  Hipkins  and  Gregory,  also  directed  to  the 
sheriffs  of  London,  and  returnable  in  eight  days  of  Si, 
Hilary,  in  Hilary  Term,  1813,  and  both  the  last  mentioned 
writs  were  also  indorsed  for  bail  for  1000/.  All  tbe  said 
writs  of  capias,  aHas,  and  pluries  were  lodged  at  tbe  Secon- 
dary's or  Sheriff's-office  for  London,  between  the  beginning 
of  Michaelmas  Term,  1812,  and  the  end  of  Hilary  Term, 
1818,  and  were  severally  and  duly  returned  non  invenli  by 
tbe  then  sherifls  before  the  end  of  Hilary  Term,  1813. 

Tbe  action  was  so  commenced  by  special  original  in  the 
Court  ofKing^s  Bench,  and  such  several  writs  of  capias, 
aRas,  and  phrien  were  sued  out  therein,  with  a  view  to 
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1^^-       outlaw  Gregory;   but  no  outlawry  ever  took  place,  tbe 
Grboort      completion  of  such  intended  outlawry  being  subsequently 
HvMBXLu      suspended  by  reason  of  the  commission  having  been  award-' 
ed  and  issued  against  Hipkins^  as  before  stated. 

At  the  trial  of  the  action  hereafter  mentioned,  in  TrinUy 
Term,  1821,  such  evidence  of  the  return  of  Gregory  to  this 
country  in  Aprils  1814,  was  given,  as  is  hereinafter  meation* 
ed ;  and  he  afterwards  returned  to  England  in  July^  1819. 
The  assignees  of  WaUh^  on  the  15th  February^  1821, 
commenced  a  new  action  in  the  Court  of  King*s  Benekj 
against  Gregory ^  as  the  surviving  partner  of  Hipkins^VLnd 
sued  out  a  bill  of  Middlesex  against  him,  returnable  on 
fFednesday  next  after  fifteen  days  of  Easter^  in  Easter 
Term,  1821 ;  which  bill  of  Middlesex  was  indorsed  for 
bail  for  I336f,  6s.  lOef.,  being  the  same  identical  debt,  with 
an  accumulation  of  interest  thereon,  as  that  for  which  the 
former  action  was  brought  against  Hipkins  and  Gregory 
jointly,  A  warrant  on  the  said  bill  of  Middlesex  was  made 
out  and  delivered  to  an  officer  of  the  ^heviS  f^f  MiddleseSj 
for  the  purpose  of  executing  the  same,  and  such  officer 
went  with  it  to  the  house  or  residence  of  Gregory^  in  order 
to  arrest  him,  and  made  several  attempts  to  effect  it;  which 
having  failed,  the  assignessof  Walsh^  (theplsrintiffis  in  that 
action,)  on  the  17th  March,  1821,  proceeded  tv  strike  a 
docket,  and  on  the  23rd  of  that  month  issued  a  commission 
of  bankruptcy  against  Gregory;  and  he  was  thereupon  ad- 
judged and  declared  a  bankrupt*  Aaron  Hurrillj  (the 
present  defendant),  was  duly  chosen  sole  assignee  of  the 
estate  and  effects  of  Gregory ^  at  the  second  meeting  of  the 
commissioners,  held  at  Guildhall^  on  the  21st  ^/7rt7, 1821. 
Gregory  having  opposed  the  commission,  on  the  12th  Aprils 
preferred  his  petition  to  the  Lord  Chancellor,  thereby 
praying  that  the  same  might  be  superseded;  and  by  an  or* 
der  of  his  Honour  the  Vice  Chancellor^  made  on  hearing 
the  petition,  on  the  9th  May^  1821,  it  was  ordered  that 
Gregory  should  be  at  liberty  to  bring  and  prosecute  an 
action  of  trover  against  the  assignee  of  his  estate  and  ef« 
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feds,  whoy  on  tho  triaK  wa»  to  adm  t  possession  of  goods  of  .j^5^. 
Che  value  of  5/.  in  order  to  sustain  the  action;  and  the  peti- 
tioning creditors  under  the  commission  were  to  defencf  the 
action  in  the  name  of  the  assignee,  upon  their  indemnifying 
the  latter;  and  the  action  was  to  be  tried  in  the  Court  of 
Common  Pleas  in  London;  and  it  was  ordered  that  all 
proceedings  under  the  commission  should  be  stayed  until 
further  order. 

Gregory^  in  pursuance  of,  and  in  obedience  to  the  order 
did^  on  the  17th  May^  1821,  commence  an  action  of  trover 
against  HurriUj  his  assignee,  in  the  Court  of  Common 
jP/eiM_On  the  19th  May^  1821,  two  days  after  the  com- 
mencement of  the  action  of  trover  to  try  the  validity  of  the 
commission,  the  attornies  for  the  petitioning  creditors  under 
the  commission  issued  against  Gregory^  fetched  away 
from  the  Secondary's  or  SherifTs-office  for  London^  the 
three  several  writs  of  a/to^,  capias^  and  pluries^  sued  out 
against  Ilipkins  and  Gregory  in  1812  and  1813,  with  the 
returns  indorsed  on  the  said  three  writs,  and  gave  the  follow- 
ing receipt :  ^  Taylor  and  another  v.  Hipkins, — Received 
the  capias,  aliaSj  and  plnries  writs  in  this  cause,  19tb  May, 
1821.  Thomas  Binns,  (or  Stevenson  and  Bicknell,  Lincoln's 
Inn^'  These  three  writs  were  all  filed  together  in  the  record 
office  of  the  Court  of  King's  Bench,  on  the  1 1th  July,  1821, 
beingthe  last  day  of  Trinity  Term  in  that  year;  and  a  roll 
of  the  proceedings,  with  continuances  on  the  writ  ofpluries, 
brought  down  to  the  term  next  preceding  the  date  of  the  ' 
commission  issued  against  Gregory,  was  docketed  and  car- 
ried in  on  the  same  day  the  three  writs  were  filed  of  re* 
cord,  which,  in  point  pf  fact,  was  the  day  next  before  the 
day  appointed  for  the  trial  of  the  action  of  trover,  and  only 
two  days  before  such  trial  actually  took  place.— .The  action 
of  trover  came  on  for  trial  before  Lord  Chief  Justice  Da/- 
lasand  a  special  jury,  at  Guildhall,  on  the  13th  July,  1821, 
when  J.  T.  Taylor  and  Parker,  as  petitioning  creditors* 
proved  the  trading  and  act  of  bankruptcy  uf  Gregory,  and 
they  also  established  by  the  production  of  certain  documents, 


194  CASES   IN  TRINITY  TBRlI, 

^J8^  andthe  testimony  of^a&A,thatadebtof  U77/.ll«.  6<f.  waH 
Grcoort  due  to  them  as  assignees,  for  and  on  account  of  the  several 
HuBviLL.  advances  made  by  fFabh:  whereupon  Gregory  produced 
as  a  witness,  one  Samuel  Hatch^  the  clerk  of  Mr.  IgguU 
deuj  the  Vice-consul  of  Sweden^  resident  at  Deal^  who 
identified  Gregory  as  being  a  person,  who,  in  Aprils  1814, 
had  called  at  the  office  of  the  Vice-consul  at  Dealj  several 
times,  whilst  waiting  for  a  passage  in  the  ship  Hazard^ 
(which  came  into  the  Downs  from  St.  Ubes^  bound  to  Dort 
in  Holland)f  that  he  left  a  letter  with  the  witness  to  be  de- 
livered to  the  captain  of  a  ship  called  the  Aurora^  and  that 
Gregory  waited  at  Deal  several  days.  The  letter  was  given 
in  evidence  at  the  trial,  and  was  as  follows: 

« 
-Cni^t.  M.F.Sohl.      "J>oums,2lst  April,  18U. 
*^  Yon  will  proceed  from  hence  with  all  dispatch,  for  the 
port  of  Amsterdam^  with  your  cargo,  waiting  for  further 
orders  in  regard  of  the  same. 

**  Your  obedient  servant, 

G.  B.  Gregory:* 
^*  P.  S.  As  all  privateers  are  called  in,  there  is  no  occa- 
sion for  convoy." 

Addressed — Captain  M.^  F.  Bohl^  Swedish  schooner, 
Aurora^  care  of  E.  Iggulden  Esq.  Deal;  expected  in  the 
Downs  hourly  from  Portsmouth. 

The  testimony  of  Hatch  was  the  only  evidence  offered 
by  Gregory  of  his  having  been  in  England  from  the  year 
1811  till  the  year  1819,  whereupon  J.  T.  Taylor  and 
Parker^  the  assignees  of  fPalsh,  produced  one  Martha 
Salter  as  a  witness,  who  stated  that  she  knew  Gregory  in 
Sweden^  in  1815,  and  that  she  bad  seen  him  in  England  at 
the  house  of  Mr.  Patrick  in  1819,  when  be  said  that  he  had 
-sailed  from  England  in  18^1,  and  retm'ned  in  1819,  and 
that  she  had  also  heard  him  say,  in  the  presence  of  his  sii)- 
ters,  that  he  had  never  been  in  England  during  the  whole 
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OTven  years,  and  that  alie  thought  she  had  heard  him  ^^Si 
say  ao  more  than  once ;  the  asaigfneea  of  Wabh  alao  pot 
in  e¥idenoe»  examined  office  copies  of  the  aforesaid  writs 
of  capiaSf  aUa$j  and  pluries^  and  returns]*indorsed  there* 
on,  and  also  an  examined  office  copy  of  the  roll  of  the  pro- 
ceedings, with  the  continuances  entered  thereon  as  afore- 
said. The  Lord  Chief  Justice  thereupon  directed  the  jury- 
to  find  a  Ferdict  for  the  plaintiff  Oregory^  reserving  the 
point  for  the  consideration  of  the  Conrt  as  to  the  effect  of 
the  continuances  so  as  aforesaid  entered  on  the  roll,  and 
whether  the  same  were  sufficient  to  take  the  case  out  of  the 
statute  of  limitations? 

Within  the  four  first  days  of  the  ensuing  Michaelmas 
Term,  1821,  a  rule  nisi  was  obtained  in  the  Court  of 
Common  PUas^  on  behalf  of  the  assignees  of  fTalsh, 
that  a  nonsuit  might  be  entered,  ^or  a  verdict  for  the  de^* 
fendant,  upon  the  following  grounds,  viz.  that  the  ac- 
count between  Walshf  and  Hipkins  and  Gregory  came 
within  the  exception  contained  in  the  third  section  of  the 
statute  21  Jac»  1,  c.  16;  that  the  return  of  Gregory  to  this 
country,  in  1814,  for  the  period  and  under  the  circum- 
stances before  stated,  was  not  such  a  return  to  England 
within  the  meaning  of  the  statute  of  limitations,  as  that  the 
six  years  thereupon  began  to  run  against  the  said  debt; 
and  that  the  suing  out  the  aforesaid  writs  of  capias^  alias, 
und  plurieSf  with  the  returns  thereon,  and  the  subsequent 
.continuances  took  the  debt  out  of  the  statute.  After  the 
granting  of  such  rule^  Gregory,  in  the  same  term,  obtain- 
ed a  rule  nisi  in  the  Court  of  King*8  Benehf  to  set  aside 
the  return  of  the  writ  of  special  capiaSf  and  the  subse- 
quent proceedings  thereon,  for  irregularity,  with  costs ;  and 
when  the  same  came  on  for  ailment,  the  Court  referred 
it  to  the  Master  to  determine  whether  such  proceedings  had 
been  regular,  according  to  the  practice  of  that  Court;  and 
the  Master  afterwards  reported,  that,  according  to  the  prac* 
tice  of  the  Court  of  King's  Beneh^  established  for  many 
years,  liie  proceedings  had  been  regular,  and  were  ^uffi« 
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2^2^  cient  to  save  the  statate  of  limitatiotta,  wbereupoB  the  rule 
niti  obtaioed  by  Qregory  waa  discharged  with  coats. — In 
Hilary^  Term,  1822,  the  rule  nisi  obtaioed  by  J.  T. 
Taylor  and  Parker ^  the  assignees  of  Wahk^  for  setting  aside 
the  yerdict  found  for  Gregory^caane  on  to  be  argued  in  this 
Court,  when  the  same  was  made  absolute,  and  a  verdict 
ordered  to  be  entered  for  the  defendant  (a).  On  the  19th 
February,  1832,  Gregory  preferred  another  petition  to  the 
Lord  Chancellor,  thereby  praying  that  the  commission  of 
bankruptcy  so  issued  against  him  might  be  superseded,  on 
the  ground  that  the  petitioning  creditors  had  not,  at  the 
time  of  issuing  the  said  commission,  a  good  legal  debt  to 
support  the  said  commission;  but  that  the  debt  (if  any) 
had  been  barred  by  the  statute  of  limitations. ^The  peti- 
tion came  on  to  be  heard  before  his  Lordship  on  the  17th 
August,  1822,  when  his  Lordship  was  pleased  to  order  that 
a  case  should  be  stated  for  the  opinion  of  this  Court,  in 
which  the  question  should  be,  "  whether,  under  the  circum- 
stances stated,  J.  T.  Taylor,  and  Parker,  as  assignees  of 
the  estate  and  effects  of  JFalsh,  bad,  at  the  time  of  suing 
out  the  commission  of  banjcruptcy  against  Gregory,  tiz. 
on  the  22d  March,  1821,  a  yalid  debt  as  petitioning  cre- 
ditors to  support  the  commission  f"  And  it  was  ordered, 
that  the  Lord  Chief  Justice  of  the  said  Court  should  be  at 
liberty,  if  he  should  think  proper  so  to  do,  upon  the  aigu- 
ment  of  the  said  case,  to  use  his  notes  of  the  former  pro- 
ceedings had  before  him  in  this  matter. 

The  case  came  on  for  argument  in  the  course  of  the  last 
Term,  when  Mr.  Serjeant  Taddy  for  the  plaintiff,  contend* 
ed,  that  at  the  time  of  issuing  the  commission  against  him, 
on  the  22d  March  1821,  there  was  no  valid  or  sufficient 
petitioning  creditor's  debt  on  which  it  could  be  supported. 
It  is  quite  clear  that  a  debt  barred  by  the  statute  of  limita- 
tions at  law,  cannot  be  proved  under  a  commission  of  bank- 
ruptcy, so  as  to  sustain  it.  Ex  parte  Dewdney  (b).  Here  it 
(«)  See  M<et  vol.  6,  btb.  {h)  \b  Vet.  479* 
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h  equally  clesr,  that  tiicfa  debt  was  barred  by  the  statute  viS^ 
21  Jac  If  c  16,  unless  it  can  be  brought  within  either  of 
the  exceptiims  contained  in  the  Sd  and  7th  sections  of  that 
act{a)»  as  relating  to  merchants*  accounts,  or  the  party's 
being  beyond  the  seas.  It  cannot  fell  within  the  former 
exception,  as  in  Paster  v.  Hodgson  (i),  and  Barber  r. 
Barber  (c),  the  Lord  Chancellor  and  Master  of  the  Rolls 
have  both  held^  that  where  there  has  been  no  item  of  ac» 
count  within  six  years,  although  the  account  might  have 
been  between  merchant  and  merchant,  it  is  barred  by  the 
statute,  unless  some  new  item  falus  been  introduced  or  added 
to  it  within  that  time.  Neither  can  the  exception  as  to  the 
party's  being  beyond  the  seas  affect  the  debt  in  this  case, 
as  it  is  found,  as  a  feet,  that  the  plaintiff  landed  at  Deal^ 
ia  April  1814,  where  he  stayed  several  days,  from  which 
time  the  statute  must  be  taken  to  begin  to  run,  and  which 
was  more  than  six  years  before  the  commission  was  sued 
otit.    And  in  Smith  v.  Hill(d)  it  was  held,  that  if  a  plain- 

(«)  By  the  5d  section  of  which  it  is  enacted,  '*  that  all  actions  of  tret^ 
pmu  qvuwe  elausum  Jregitf  &c.  detinue^  trover,  and  replevin,  for  taking 
away  goods  or  cattle ;  all  actions  of  account  and  upon  the  caee,  other 
than  such  accounts  as  concern  the  trade  of  merchandize,  between  mer- 
chant and  merchant,  their  factors  or  servants;  all  actions  otdeht,  groand* 
ed  upon  any  lending  or  contract  without  specialty,  or  for  arrearages  of 
rent ;  and  all  actions  of  aetault,  menace,  hatterjff  wounding,  and  impriion-^ 
meni,  shall  be  commenced  and  sued  within  the  times  hereafter  express* 
ed,  and  not  after;  that  is  to  say,  the  said  actions  upon  the  caee,  (other 
than  for  elando',)  account,  trespast  quare  clautum  /regit,  &c.  debt, 
detinue,  and  replevin,  witlihi  eix  years  next  after  the  cause  of  such  ac- 
tion or  suit,  and  not  after;— actions  of  aeeatUt,  hatterg,  wounding,  or 
iti^mMonment  within ybur  years;  and  actions  upon  the  erne  for  words 
within  two  years  next  after  the  words  spoken,  and  not  after/*-^And  by 
section  7»  it  ia  provided,  that  **  if  any  person  or  penons,  entitled  to  any 
of  the  said  actions,  shall  be,  at  the  time  any  such  cause  of  action  ac* 
croed,  within  the  age  of  SI  years,  feme  covert,  nan  compos  mentis^  im* 
prisoned,  or  begond  the  eeas;  then  such  person  or  persons  shall  be  at 
fiberty  to  bring  the  same  actions,  within  such  times  as  are  before  limit- 
ed, after  their  coming  to  or  being  of  full  age,  discovert,  of  sane  me- 
mory, at  large,  and  returned  from  beyond  the  seas.** 

{h)  19  Ves.  185. (c)  ISVes.^86. {d)  I  Wils.  194. 
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tiff  be  in  Engla^id  at  the  time  the  cause  of  acdoii  accrues^ 
the  time  (tf  limitation  begins  to  mn,  and  a  sabsequent  de« 
paiture  from  the  kingdom^  and  going  beyond  the  seas,  will 
not  entitle  the  plaintiff  or  his  representative  to  maintain  an 
action  ^fier  the  expiration  of  the  limited  time;  and  when 
a  disability  is  once  removed,  and  the  statute  has  began  to 
mn,  no  subsequent  disability  will  stop  the  running.  Doe 
d.  Duraure  v.  Jones  (a).  Althongh,  however,  it  may 
be  contended,  that  the  plaintiff's  landing  at  Deal  was 
not  such  a  return  to  this  country  as  was  contemplated  by 
the  legislature,  yet  the  words  of  the  statute  being  general, 
viz.  **  returned  from  beyond  the  seas,''  it  would  be  diffi- 
cuk  for  the  Court  to  draw  a  line  as  to  the  precise  uature 
or  meaning  of  such  a  return.  Yet  it  is  here  found  as  a 
fact,  that  the  plaintiff  waited  several  days  at  Deal  for  a  pas- 
sage, and  frequently  called  at  the  Vice-consul's  office  there, 
and  left  a  letter  for  the  captain  of  another  vessel ;  and  if  a 
party  actually  return  to  any  port  in  this  country,  and  laiids 
but  for  a  moment,  he  is  liable  to  be  served  with  process, 
and  the  statute  begins  to  run  from  that  instant. 

[Lord  Chief  Justice  Dallas. Suppose  a  party  were 

driven  into  port  by  stress  of  weather,  and  was  obliged  to 
remain  there  till  the  ship  was  enabled  to  sail  again,  could 
that  be  deemed  a  return  within  the  meaning  of  the  statute? 
Here  there  can  be  no  question  that  the  plaintiff  did  not 
mean  to  return ;  for,  according  to  a  note  I  took  at  the  trial, 
he  came  on  shore  at  Deal^  while  the  ship  was  laying  off  that 
port,  for  the  mere  purpose  of  puttings  letter  into  the  post- 
office.] 

The  next  and  principal  question  is,  whether,  under  the 
circumstances,  the  entering  the  continuances  in  the  action 
in  the  Court  of  King's  Bench,  can  have  the  effect  of  reviv* 
ing  the  petitioning  creditor's  debt,  so  as  to  take  this  case 
out  of  the  operation  of  the  statute;  such  debt  being  previ** 
ously  barred  and  incapable  of  being  enforced  at  the  time  of 

(a)  4  Term  Rep.  3 10. 
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le  commissioD.    In  order  to  support  a  Gdramissioti 

of  bankruptcy,  either  at  law  or  in  equity,  it  is  necessary 

that  the  debt  should  be  one  which  might  be  made  the 

subject  matter  of  the  commission,  and  of  which  the  par« 

ty  suing  it  out  might  ayail  himself  at  the  rery  time. 

But  here  the  writs  were  allowed  to  remain  in  the  Sheriff's* 

office,  and  the  continuances  were  not  entered  up  until 

after  the  issuing  of  the  commission,  and  the  primary,  if 

not  the  sole  object  of  issuing  those  writs  in  the  first  in* 

stance,  was  to  outlaw  the  present  plaintiff,  and  not  with  a 

▼iew  to  prevent  the  application  of  the  statute.    The  re* 

plication,  where  a  writ  is  sued  out  to  prevent  the  operation 

of  the  statute,  must  allege  that  it  was  sued  out  before  the 

expiration  of  the  limited  time,  with  an  intent  to  implead 

and  prosecute  the  defendant  for  the  causes  of  action  in  the 

declaration  mentioned,  and  that  such  writ  was  returned 

and  regularly  continued.     Such  intent  is  a  traversable 

fact.     So  in  order  to  avoid  the  operation  of  the  statute, 

tlie  proceedings  must  in  effect  be  so  connected  as  to  apply 

to  the  same  cause  of  action,  and  be  carried  on  in  the  same 

Court  in  which  the  suit  was  originally  commenced.     In 

Smith  V.  Bower  (a)  it  was  held  that  an  attachment  of  pri^ 

i^ifege  was  not  a  continuauce  of  a  bill  of  Middlesex^  so  as 

to  avoid  the  operation  of  the  statute,  as  they  were  different 

in  their  nature,  as  not  bearing  any  analogy  to  one  another. 

Still,  however,  the  original  cause  of  action  there  might  have 

been  the  same;  but  Mr.  Justice  Buller  said(fr),  **Wben 

we  speak  of  writs  being  continued,  we  mean  that  it  must 

appear  on  the  record  that  the  Court  has,  from  time  to  time^ 

kept  the  original  suit  alive,  and  that  the  plaintiff  is  pro* 

4^eeding  to  iHing  the  defendant  into  Court  on  the  suit  ori-^ 

ginally  commented.    But  it  must  appear  on  the  record 

that  it  was  a  continuance  of  the  original  suit/'    So  in 

Brown  v.  Babbingtan  (c),  it  was  decided  d»t  an  action  of 

^amtmpsii  cannot  be  considei*ed  as  a  continuance  ^mi  ac* 

(a)  3  Term  Rep.  (J6« (k)  /d.664 (c)  S  Ld.  Raym.  880. 
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2^^       lion  commenoed  by  a  writ  of  clausum  fregU,  These 

tberefore,  shew  that  the  proceedings  by  continuance  must 
not  only  b«  in  the  same  Court,  but  that  they  must  be  of 
the  same  nature,  in  respect  of  the  same  cause  of  action, 
and  founded  on  the  same  process  which  was  originally  sued 
out.  Besides,  here  the  Continuances  were  not  entered  up 
until  (ifterihe  commission  of  bankruptcy  had  issued  against 
the  plaintiff,  which  was  not  only  altogether  unconnected 
with  the  previous  process  in  the  action  by  original  brought 
in  the  Court  of  King's  Bench^  but  a  new  remedy  was  there^ 
by  given,  and  it  cannot  be  possibly  connected  with  r.  con* 
tinuance  of  an  action  at  law,  as  the  commission  is  in  the 

nature  of  a  statutable  judgment  and  execution : if  so,  the 

continuances  were  entered  too  late;  and  although  it  may 
be  said  that  they  may  be  entered  at  any  time,  yet  there  is 
no  instance  where  it  has  been  done  after  judgment,  aU 
though  it  has  been  in  some  cases  allowed  after  verdict. 
Here,  too,  it  must  be  observed,  that  the  writs  were  not  only 
sued  out  in  different  Courts,  but  alio  iniiutu^  viz.  with  a 
view  to  the  outlawry  of  the  plaintiff;  and  in  order  to  operate 
as  a  bar  to  the  statute,  the  proceedings  in  this  Court  should 
have  been  founded  on  the  same  cause  of  action  which 
was  originally  commenced  in  the  Court  of  King's  Beneh^ 

£Mr.  Justice  Burroughs If  no  commission  of  bankrupt 

bad  been  sued  out,  might  not  Taylor  have  gone  on  in 
the  action  against  Oregory;\{he  had  returned  to  this  coun- 
try; and  if  so,  might  not  the  capias  in  this  Court  be  con- 
nected with  the  bill  of  Middlesex^  so  as  to  prevent  the 
operation  of  the  statute  f]  Not  for  the  purpose  of  reFiving 
the  petitioning  creditors'  debt,  as  the  continuances  were 
not  entered  up  until  after  the  commission  had  been  sued 
out;  and  the  writ  of  capias  in  this  Court-  was  not  a  con- 
tinuance of  the  original  process,  nor  was  it  issued*  for  that 
cause  of  action  which  was  subsisting  at  the  time  of  the 
commission.    In  ex  parte  Dewdney  Lord  Eldon  said  (a\ 

(«)   IdVes.  498. 
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<  that  ID  the  consideration  of  the  statute  of  limitations,  a         ISSS* 

commission  of  bankruptcy  is  nothing  more  than  a  substi- 

tution  of  the  authority  ofthe  Lord  Chancellor,  enabling  him 

to  work  out  the  payment  of  those  creditors,  who  could,  by 

legal  action,  or  equitable  suit,  have  compelled  payment;'* 

and  the  case  of  ex  parte  Dewdneywvm  afterwards  oonfirm* 

ed  in  ex  parte  Roffeyifl),    Here,  the  petitioning  creditors 

had  no  legal  remedy  to  compel  payment  at  the  time  of  the 

commission,  as  the  continuances  were  not  entered  up  until 

after  it  had  issued,  and  as  the  writ  in  this  Court  cannot*  be 

connected  with  those  that  were  issued  in  the  original  suit  in 

the  Court  of  King^s  Bench^  and  as  the  proceedings  were 

altogether  of  a  different  nature,  viz.  the  one  to  revive  a  debt, 

the  payment  of  which  could  not  have  been  enforced  at  the 

time  the  commission  was  sued  out,  and  the  other  for  the 

purpose  of  proceeding  to  outlawry  against  the  plaintiff*; 

the  commission,  which  was  sued  out  against  him  in  March 

1821,  cannot  be  supported. 

'HiT.SerjedLtkiBosanquet^  contra. — Firsts  from  the  course 
of  dealings  between  the  parties  in  this  case,  as  well  as  the 
particular  circumstances  attending  the  transaction  in  ques* 
tion,  it  must primd  facie  be  taken  that  the  petitioning  cre- 
ditors' debt,  on  which  the  commission  was  founded,  was  an 
item  of  merchants'  accounts,  and  as  such  fell  expressly 
within  the  exception  in  the  statute  21  Jac.  1,  c.  16,  gS. 
The  cases  o( Foster  v.  Hody$on^  and  Barber  v.  Barber  were 
founded  on  mere  equitable  principles,  without  any  analo- 
gy to  proceedings  in  a  Court  of  Law,  and  are  in  direct  op* 
position  to  the  common  law  decisions  on  the  subject,  all  of 
which  are  collected  by  Mr.  Serjeant  fFilliamSf  in  a  note  to 
fFebber  v.  Ttvill  (b) ;  and  in  Catling  v.  Skoulding,  Lord 
Kenyan  said,  that(c)  ^*  where  there  is  no  item  of  account  at 
all  within  six  years  before  the  action  brought,  the  plaintiff" 

(«)  t  Rose  Bairkruptcy  CaMs,  245. (5)  «  Wms.  Sanod.  127,  n;  6. 

(c)  6  Term  Rep.  199. 
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laggi^  the  plaintiff  had  leave  to  amend,  by  adding  a  continiianos  in 
a  penal  action^-and  even  after  error  brought.  In  Ijcadbeier 
V.  Marktand  (a)  it  was  held,  that  an  attachment  of  privi- 
lege, although  mformaly  being  returnable  on  a  general  re- 
turn day,  instead  of  a  day  certain,  was  a  sufficient  .com- 
mencement of  an  action  to  avoid  the  statute;  and  the  Court 
said,  that  **  the  spirit  of  the  statute  of  limitations  was,  that 
a  suit  actually  begun,  however  informally  or  irregularly, 
was  sufficient  to  stop  the  limitation.**  Although  it  has 
been  said  that  the  intent  of  suing  out  the  writs  in  the  ori- 
ginal action  in  the  Court  of  King*8  Bench^  was  merely  with 
a  view  to  outlaw  the  plaintiff,  and  not  to  implead  him  in 
this  suit,  yet  it  was  sufficient  to  shew  that  an  action  was 
commenced  within  six  years  next  after  the  cause  accrued, 
and  no  subsequent  irregularity  can  oust  the  party  bring- 
ing it  of  the  benefit  and  operation  of  the  statute.  The 
writs  of  alicLSf  capias^  and  pluries  were  not  only  sued  out  for 
the  purpose  of  outlawing  the  plaintiff,  but  to  bring  him 
into  Court;  and  if  he  had  appeared,  he  might  have  been 
declared  against;  and,  in  point  of  fact,  there  was  no  other 
mode  of  proceeding  against  him.  There  can  be  no  doubt 
but  that  the  returns  of  those  writs  were  regular,  and  that 
the  continuances  had  been  properly  entered  up  according 
to  the  cases  of  Beardmare  v.  Rattenbury  (fr)  and  Taylor  v. 
ERpkins  (c).  In  the  former,  it  appeared,  on  a  plea  of  actio 
non  accrevit  infra  sex  annos^  that  a  writ  of  testatum  special 
capias  was  issued  within  six  years,  in  Michaelmas  Term,  and 
an  alias  testatum  capias  in  Easter  Term  following,  but  no 
writ  was  sued  out  in  Hilary  Term ;  and  it  was  held  sufficient 
to  take  the  case  out  of  the  statute,  the  suit  being  actually, 
although  irregularly  commenced  within  six  years:  and  Lord 
Chief  Justice.^  ft  fto«  there  said,  that  ^  if  the  suit  was  pro- 
perly commenced,  the  continuances  might  be  entered  at  any 
time,  and  therefore  that  the  supposed'  discontinuance  was 
not  a  ground  of  nonsuit."      The  proceedings  in  Taylor  v. 

(«)  S  Sir  W.  Bl.  1  \S\. — -ih)  5  Earn,  h  AkL  452.— <r)  Id.  480- 
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ffipUiu»  are^  referrible  to  this  very  case,  and  it  was  there 
held,  that  the  writs  of  capias,  alias, ntd  plurieSf  originally  Orxoort 
issued  against  the  plaintiff  and  his  partner  HipkinSf  had  Hukrill. 
been  duly  returned  and  filed,  so  as  to  save  the  statute ;  and 
tiiat  it  was  sufficient  for  that  purpose  if  a  writ  be  sued  out, 
and  the  return  thereon  indorsed  upon  it  in  time;  and  that 
it  was  not  necessary  that  the  writ  should  be  delivered  out  of 
the.  Sheriff's  office  as  returned.  That  decision  is  founded  on 
prjncipleand  practice,  and  here,  as  the  parties  had  the  ineani^ 
of  obtaining  the  fruit  of  their  demand  at  law,  and  enforcing 
payment  of  the  debt  at  the  time  the  commission  issued,  ttie 
continuances  need  not  have  been  entered  until  afterwards. 
A  person  may  plead  a  record  which  is  not  existing  at  the 
time,  but  it  is  sufficient  if  it  be  made  up  afterwards,  so  that 
it  can  be  produced  at  the  trial;  and  as  the  foundation  for 
the  original  action  against  the  plaintiff  was  laid  by  the  suing 
out  the  writ  of  special  capias  against  him  and  his  part- 
ner, followed  by  the  writs  of  alias  and  plurieSf  the  con- 
tinuances were  properly  entered  up  after  the  issuing  of  , 
the  commission,  and  there  was  consequently  a  valid  and 
leg^l  debt  to  support  it  against  the  plaintiff  at  the  tiuie 
it  was  sued  out,  and  which  was  not  barred  by  the  statute 
of  limitations. 

Mr.  Serjeant  Taddy  in  reply,  submitted,  that  the  cases 
o{  Foster  v.  Hodgson  and  Barber  v.  Barber  were  not  de- 
cided on  equitable  principles  alone,  but  with  reference  to 
the  terms  of  the  statute;  and  that  the  dichcmof  Lord  Kenyan 
in  Catling y.  Skoulding^iAisX  the  statute  could  in  no  way  af* 
feet  an  item  of  merchants^  accounts,  was  uncalled  for  and 
extra-judicial,  as,  in  that  case,  there  were  mutual  items  of 
account,  for  which  credit  had  been  given  within  the  six 
years.  The  statute  in  this  respect  should  receive  the 
same  construction  at  law  as  in  equity-  and  if  so,  it  is  quite 
clear  that  the  debt  in  question  falls  within  its  operation  and 
effect.     As  to  whether  the  plaintiff  had  returned  to  this 

VOL.  VIII.  P 
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lBi3*\  countryt  or  within  its  limits,  must  depencl  on  the  construe- 
tion  of  the  statute  of  James,  as  coupled  ^ith  that  of  the 
4  Anne,  c.  16,  §  19,  and  must  be  taken  in  pari  materid; 
the  replication  in  both  cases  must  allege  that  the  action 
was  commenced  within  six  years  after  the  first  return  of 
the  party  into  this  kingdom*  from  beyond  seas.  What 
shall  be  a  sufficient  return  for  that  purpose  is  not  a  ques- 
tion of  law;  one  plaintiff  might  be  more  active  than  an* 
other;  and  if  a  party  once  sets  his  foot  on  shore,  it  is  a  cir- 
cumstance a  creditor  might  immediately  avail  himself  of, 
and  is  such  a  return  as  to  fall  within  the  provisions  of  the 
statute;  and  here,  as  the  plaintiff  remained  BiDeal  several 
days,  any  creditor  residing  there  might  have  seen  him  and 
served  him  with  process.  There  can  be  no  intendment  con- 
trary to  express  words ;  and  in  Bex  v.  TheJtistices  ofStqf'^ 
/ardskire(a)f  where  an  appeal  against  an  order  of  Justices  for 
stopping  up  a  road  was  given  by  statute  to  the  party  griev- 
ed by  any  such  order  or  proceeding,  at  the  next  Quarter- 
Sessions  after  such  order  made  or  proceeding's  had,  &c  it 
was  held  that  the  appeal  must  be  made  to  the  Quarter* 
Sessions  next  qfter  the  order  made,  though  no  notice  of 
such  order  was  received  by  the  appellant.  So,  here,  it  was 
not  necessary  that  the  parties  who  had  sued  out  the  writs 
against  the  plaintiff  should  have  had  notice  of  his  return; 
if  he  ^as  once  within  the  kingdom  it  is  sufficient  to  bring 

him  within  the  operation  of  the  statute. ^With  respect  to  the 

continuances,  as  they  were  not  entered  on  the  roll  until  after 
the  commission  had  been  sued  out,  it  is  of  itself  conclusive  on 
the  parties.  That  circumstance  was  not  adverted  to  in  the 
case  of  Taylor  v.  HipkinSf  and  the  Court  there  merely  de- 
cided that  the  continuances  had  been  entered  conformably 
to  the  practice.  At  the  time  the  commissidn  was  sued  out,  the 
parties  had  no  actual  remedy  against  the  plaintiff,  nor  any 
means  to  enforce  the  payment  of  the  debt  in  question, 

(•)  S  Eart,  151. 
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and  the  enteribg  up  the  continuances  afterwards  cannot  have 
the  effect  of  reviving  a  debt  which  was  before  barred  by  the 
statute.  The  writs  of  alias^  eoptot,  and  pluriesy  must 
therefore  be  considered  as  functi  officio^  and  they  could 
not  be  renewed  by  any  matter  ex  post  facto.  On  these 
grounds  there  was  no  petitioning  creditor's  debt  to  sup- 
port the  commission  against  the  plaintiff,  at  the  time  it  was 
sued  out,  in  March^  1921 . 

The  Coiirt,  during  the  argument,  intimated  a  strong, 
if  not  decisive  opinion,  that  the  plaintiff  could  not,  un« 
der  the  circumstances,  be  taken  to  have  returned  from 
beyond  the  iteas  within  the  meaning  of  the  statute,  which 
they  observed  must  receive  a  reasonable  construction, 
and  that  the  word  returned  ^9H  not  to  be  grammatical^ 
ly  considered,  but  looked  at  in  general  terms,  and  in  its 
well  known  and  popular  sense;  and  that  the  mere  treading 
on  Snglish  ground  could  not  be  considered  as  a  retnm ; 
and  that  if  a  party  were  on  board  a  ship  off  Dover^  and 
there  should  be  an  alarm  of  fire,  in  consequence  of  which 
he  went  on  shore  there,  and  staid  the  night,  and  returned 
to  the  vessel  on  the  following  morning,  it  would  not  con- 
stitute a  return  within  the  statute.  But  on  the  other  points 
tbey  took  time  to  consider. 

The  following  certificate  was  afterwards  sent  to  the  Lord 
Chancellor : 

We  have  made  use  of  the  notes  above  adverted  t^^ 
have  beard  the  case  argued  before  us,  and  are  of  opinion, 
that,  under  the  circumstances  of  the  case,  the  assignees  of 
the  estate  and  effects  of  the  said  Benjamin  TFahh^  who  are 
the  petitioning  creditors  under  the  commission  awarded 
and  iiiftued  against  the  said  George  Barnard  Qregoryt  had 
at  the  time  of  suing  out  the  said  commission  of  bankruptcy 
sgftiiifC  Mihi,  viz.  &a  the  flSd  Martha  1821,  a  valid  debt,  dot 
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barred  by  (he  statute  of  limitationsyas  petitioqiiig  creditors, 
to  support  tbe.said  commissioD. 

£.  Dallas. 

J.  A»  Paak. 

J,  BuftllOUOH, 


Friday^ 

Where  a  per* 
tou  who  came 
«p  to  jaidfj  at 
bail   had  re^ 
cently  taken 
the  benefit  of 
the  insolvent 
debtors  actt 
which  was  un- 
known to  the 
defendant  or 
his  attorney,  nil* 
til  the  morning 
of  justification, 
the  Court  would 
not  allow  rime 
to  add  and  jut* 
tifjr  another; 
as  if  bail 
are  opposed, 
time  can  onlj 
be  given  where 
their  justifica- 
tion is  prevent- 
ed bj  an  act  of 
God. 

Stiitwrday^ 
Mttjf  5l#t. 


Watson's  Bail.    . 

JUr  Serjeant  Pell  applied  for  leave  to  justi^  one  of  ibe 
bail  in  this  cause,  and  for  time  to  add  and  justify  anotbert 
on  an  affidavit,  wbicb  stated  that  one  of  tbem  had  lately 
taken  the  benefit  of  the  insolvent  debtors  actj  which  cir* 
cumstance  was  not  known  to  the  defendant  or  bis  attorney 
until  this  morning. 

Mr  Serjeant  Vaughan  having  stated  that  he  bad  receiv* 
ed  instructions  to  oppose  them — 

The  Court  refused  the  application ;  and  Mr  Justice  ParA 
observed,  that  when  bail  ar^opposed,  time  can  only, be 
given  where  they  are  prevented  from  justifying  by  an  act 
of  God,  such  as  illness,  or  an  unforeseen  accident. 

Bail  rejected. 


Miller  v.  Jambs  and  Another. 


Where  thede-  JxIr.  Serjeant  Sosanquet  in  the  last  Term  obtained  a  rale 

u^^nthth^  «Mi,  calling  on  Mr.  Fosln-ooke  an  attorney  of  the  Court  of 

being  sued  by  ESng's  Bench^  to  shew  cause  why  he  should  not  perform 

d^^'k^byul'  •»»  undertaking  to  get  a  cognovit  signed  by  the  defen- 

ler,  to  procure  dants  in  this  cause,  and  why  he  should  not  pay  the  plain* 

toao0gR^^for  ^'^  ^^e  costs  of  this  application.    He  founded  his  motion 

the  payment  of 

debt  and  costs*  which  he  failed  to  do,  but  the  plaintii!  afterwards  said  that  he  woold  proceed  with 
the  action: — ^Held  that  this  was  virtually  a  waver  of  the  attoney's  imdertaking*  and  that  he 
could  not  he  called  on  by  the  Court  to  perform  it. 
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on  an  affidarit,  which  stated  that,  in  December  last,  a  writ 
of  capias  adtespohdendumirBantLed  but  hy  the  plain  tiff  in 
this  canae,  and  served  on  the  defendants,  for  the  purpose  of 
'  recovering  a  debt  of  16/.  and  upwards,  due  from  them  to  the 
plaintiff:  that  JPhibrooke  acted  as  their  attorney,  and  as  such, 
•applied  to  the  plaintiff's  attorney  to  settle  the  action;  and 
proposed  that  the  defendants  should  give  a  cognovit  for  the 
payment  of  the  debt  and  costs,  which  was  acceded  to; 
that  FoMhrooke  accordingly  prepared  and  sent  to  the  plain- 
tiff's attorney  the  form  of  a  cognovit^  which  was  altered  by 
him,  and  afterwards  approved  of  by  Fosbrooke^  to  whom 
It  was  returned  for  engrossment  and  signature  of  the  de- 
fendants:  that  on  the  24th  Jantiary  last,  the  plaintiff's  at- 
torney, after  application  for  the  cognoviif  received  a  letter 
from  FoibrookCf  stating,  that  he  would  undertake  to  get 
it  sigrned  by  the  defendants :  that  the  plaintiff's  attorney  had 
since  made  several  applications  to  Fosbrooke^  for  the  cog^ 
novit;  but  that  he  had  positively  refused  either  to  sign  it 
himself,  or  get  it  signed  by  the  defendants. 

Mr.  Serjeant  Taddy  now  shewed  cause,  on  affidavits 
which  stated  in  substance,  that  Fosbrooke  had  made  re- 
peated applications  to  the  defendants,  and  had  also  applied  to 
the  father  of  one  of  them,  to  solicit  his  interference  to  pro- 
cure their  signature  to  the  cognovit^  but  without  avail,  and 
that  on  his  afterwards  informing  the  plaintiff,  that  the  de- 
fendants had  refused  to  sign;  he  said,  that  he  did  not  wish 
to  be  severe,  but  that  he  would  immediately  proceed  with 
the  action.  The  learned  Serjeant  submitted,  that  as  the 
undertaking  by  Fosbrooke  to  obtain  a>signature  to  the  cog^ 
ncpii  was  only  made  on  behalf  of  his  clients,  he  could 
not  be  deemed  personally  liable  on  his  mere  undertaking 
that  they  should  do  so;  and  that,  at  all  events,  there 
had  been  a  waver  of  such  undertaking  by  the  plaintiff's 
having  afterwards  stated  that  he  would  proceed  with  the 
aeUon. 
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W^  Mr.  Serjeant  ffaanquei,  in  support  of  the  rale, 

on  the  case  of  ex  parte  Hyghe$  (a),  where  the  Court  of 
King*s  Bench  compelled  an  attorney,  pursuant  to  bis  un- 
dertaking, to  procure  the  signature  of  his  client  to  ^n  agree- 
ment of  reference,  and  to  find  security  for  the  performance 
of  an  award  •  Here,  the  undertaking  to  procure  the  defend- 
ants' signatures  to  the  cognoviij  was  given  to  the  plaintiff's 
attorney  by  Foehrook$^  who  acted  as  Attorney  for  the  de- 
fendants in  the  cause.  The  plaintiff  merely  said,  that  be  did 
not  wish  to  be  severe ;  but  that  could  pot  operate  as  a  waver 
of  Fosbrooke*$  undertaking :  it  is  clear,  therefore,  that  it  may 
be  e.nforced  as  against  hioi,  as  he  positively  undertook 
that  the  signatures  should  be  procured. 

Mr.  Justice  Park  (6)._This  is  an  application  to  the  dis- 
cretion of  the  Court;  and  the  question  is,  whether  Fo#- 
hrooke  could  be  compelled  by  attachment  to  procure  a 
signature  to  a  cognovit ^  proposed  to  be  given  by  his 
clients  to  the  plaintiff's  attorney.  On  taking  all  the  cir- 
cumstances into  consideration,  I  think  he  could  not.  Al- 
though there  has  not  been,  strictly  speaking,  a  waver  by 
the  plaintiff,  as  he  has  not  actually  taken  any  further  step  in 
the  action,  still  there  bas  been  virtually  so.  On  the  24th 
January i  Foibrooke  undertook  in  writing  to  get  the  cogno^ 
f)it  signed;  and  it  appears  that  he  applied  repeatedly  to 
both  the  defendants  for  that  purpose,  whp  pcxsuti  vely  refused 
to  do  so.  That  be  afterwards  made  an  application  to  the  fS^ 
ther  of  one  of  them,  and  that  a  few  days  afterwards  he  saw 
the  plaintiff,  who  said  that  he  must  immediately  proceed 
with  the  action.  I  am,  therefore,  of  opinipn  that  this  was 
virtually  a  waver  by  the  plaintiff,  and  that  this  rule  ^|ist 
consequendy  be  discharged. 

Mr.  fFustice  BipBROi)Qii...I  am  of  the  iiame  opiin'oiu  1 1  fip- 

(«)  5  Barn.  &  Aid.  48? {b)  Lord  Cliirf  Justice  Dallas  \%«j absent. 
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pears  to  me,  that  Fosbrooke  did  all  in  his  power  to  endea-       .j^^. 
▼our  to  get  the  cognovit  signed  by  the  defendants,  and  if 
it  had  been  done,  the  plaintiff  could  not  have  proceeded 
with  the  action* 

Rule  discharged  without  costs. 


Mackintosh  v.  Blyth  and  Another*  ^****JS?' 

Jur  Serjeant  Ijens^  on  the  first  day  of  this  Term,  obtained     Where,  by  an 
a  rule  to  shew  cause,  why  the  Prothoootary  should  not  re-  eoce^iUimmtten 
▼iew  his  taxation  of  costs  in  this  cause,  and  why  he  should  in  difference 
not  be  directed  to  allow  the  plaintiff  his  costs  of,  and  oc*  .„  arbitrator, 
oasioned  by,  a  second  reference  to  an  arbitrator,  to  whom  ^^^  r*'  ^  *** 

certain  and  cer* 

this  cause  had  been  referred,  together  with  the  costs  of  this  tif>  what  verdict 
application.    He  founded  his  motion  on  an  affidavit,  which  eo^md^hU  cer- 
stated,  that  this  cause  came  on  for  trial  at  Guildhall^  at  the  ti6cate  was  to 
sittings  after  Trinity  Term^  1822,  and  was  by  consent  re-  „  the  Terdictf 
ferred  to  a  barrister  to  ascertain  what  verdict  ouirht  to  be  °^  *  J^'J*  ^^^ 

^  he  certified  that 

given;  and  bis  certificate  was  to  lie  entered  up  as  the  ver-  a  verdict  should 
diet  of  the  jury:  that  he  afterwards  made  his  certificate,  {2*/",^^^^/^^ 
and  awarded  that  a  verdict  should  be  entered  for  the  plain-  a  certain  sam, 
tifffor  the  sumof  62/.  14^.  Oc{.,and  that,at  the  time  of  making  p°rti^  that 
such  certificate,  be  verbally  communicated  to  the  parties,  ^^^^  should 
that  each  of  them  should  pay  his  own  costs  of  the  reference,  costs  of  th6  re- 
to  which  they  acceded ;  that  in  the  last  JHchaelmas  Term,  ^«'«°ce»  ^^^^ 

'  ^  111!  "'•  •cc«*»«d  to 

a  rule  nut  was  obtained,  on  behalf  of  the  defendants,  requir-  bj  them;  and 
ing  the  plaintiff  to  shew  cause,  why  the  certificate  of  the  ar-  ^^  tsWe'thV** 
bitrator,  and  the  verdict  entered  thereupon,  should  not  be  certificate,  the 
set  aside,  and  a  new  trial  granted ;  and  on  cause  shewn,  the  tbe^caose'to^be 
Court  ordered  the  cause  to  be  referred  back  tothearbitra-  '«'«"«<'  ^ck 

to  the  sane  ar- 

tor,  for  him  to  reconsider  hisaward,  and  make  such  alteration  bitrator,  when 
therein  as  should  appear  to  him  to  be  fit:  that  he  after-  |he  Mine  effiMt 

bat  omitted  to  give  any  direction  as  to  the  costs  of  the  second  reference  in4he  last  certifi- 
cate:—Held,  that  the  plaintiff  was  entitled  to  them,  as,  in  the  absence  of  any  specific  direction 
to  the  contrary,  such  costs  most  follow  the  verdict  as  a  matter  of  course. 
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£^^.  wards  publisbed  another  certificate,  and  again  awarded 
that  a  verdict  should  be  entered  for  the  plaintiff,  for  the 
same  sum  as  awarded  in  the  €rat  certificate,  and  connio^ 
nicated  to  the  defendant's  attorney,  that  the  oosta  of  the 
second  reference  should  follow  the  costs  of  the  oa«se,  l>nt 
that  be  did  not  so  express  it  on  the  fece  of  the  second  eer* 
tificate:  that  on  the  taxation  of  costs  before  the  Protbono- 
tary,  the  defendant's  attorney  objected  to  his  alio^ring  the 
costs  of  the  second  reference  to  the  plaintiff;  and  contend* 
ed^  that,  as  the  second  certificate  was  silent  as  to  costs, 
the  plaintiff  could  not  be  entitled  to  claim  thems  that  tlK 
Prothonotary  accordingly  objected  to  allow  them,  unless 
the  arbitrator  would  give  such  a  certificate  as  would  enai^ 
ble  him  to  do  so;  but  that  the  defendant's  attorney  refiised 
to  assent  to  the  arbitrator's  making  any  alteratiod  in  his 
certificate;  on  which  the  Prothonotary  disallowed  the  plains 
tiff  the  costs. 

Mr.  Serjeant  Taddy  now  shewed  cause,  and  submitted, 
that  as  by  the  terms  of  the  original  order  of  reference,  all 
matters  in  dispute  between  the  parties  were  referred  to  an 
arbitrator,  who  was  silent  in  his  certificate  as  to  the  pay- 
ment-of  costs;  the  Prothonotary  was  right  in  not  allowing 
those  of  the  second  reference.  The  order  was  in  terms 
that  the  jury  should  find  a  verdict  for  the  plaintiff,  290/. 
damages,  subject  to  the  award  of  an  arbitrator,  to  whom  all 
matters  in  difference  were  referred ;  and  he  was  to  i»cer- 
taio  what  verdict  should  eventually  be  entered  up.  The 
sul^ect  matter  of  the  dispute  between  the  parties,  as  well  as 
thedisposilion  of  costs,  were  wholly  vested  in  the  arbitrator, 
who  merely  <Mdereda  verdict  to  be  entered  for  the  plaintiff^ 
for  a  certain  sum.  If  the  arbitrator  was  only  empowered 
by  the  terms  of  the  reference,  to  enter  a  verdict,  the  costs 
would  follow  as  a  matter  of  course,  as  be  would  be  sub- 
stituted for  the  jury;  but  here,  all  matters  in  difference 
were  referred  to  him,  and  the  Court  cannot  intend  that  the 
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costs  were  to  follow  the  sum  found  byhim,  as  he  has  taken      \J^^ 
no  notice  of  them  in  his  certificate^  and  it  is  quite  clear   Macuvtosh 
that  be  cannot  now  alter  such  certificate,  respecting  his  in-       Bltth. 
teotion  as  to  the  payment  of  costs,  as  in  Irvine  v,  Elnon  (ci), 
it  was  determined,  that  after  the  delivery  of  an  award,  the 
arbitnitor  cannot,  though  within  the  time  limited  by  the 
"submission,  correct  a  mistake,  even  in  the  calculation  of 
figures,  by  roiaking  another  award ;  on  the  ground,  that  an 
arbitrator's  authority,  having  been  once  completely  exeir- 
eked  pursuant  to  the  terms  of  the  reference,  is  at  an  end*, 
and  eannot  be  again  revived. 

Lord  Chief  Justice  Dallas».^I  entertain  no  doubt  what- 
ever  as  to  this  case.  If  it  had  been  left  to  the  arbitrator 
generally  aato  the  amount  of  theverdictt  it  would  be  cleat 
that  the  costs  would  follow  such  verdict.  It  is  a  well 
known  rule,  that  every  intendment  must  be  made  in  favour 
of  au  award;  and  it  seems  to  me  to  be  not  only  a  fair,  but 
ne<»88ary  intendment,  that  the  costs  of  thfe  second  reference 
were  to  follow  the  verdict. 

Mr.  Justice  PARK_If  the  jury  had  found  a  verdict  for 
the  same  sum  as  awarded  by  the  arbitrator,  the  costs  would 
follow  as  a  matter  of  course;  and  it  would  be  an  act  of 
great  injustice,  if  they  were  not  allowed  to  the  plaintiflT. 

lir«  Jo^ioe  Burrough. — ^The  Court  are  not  to  presume 
that  nny  other  matters-  were  referred  to  the  arbitrator  be^ 
sides  those  for  which  he  has  ordered  the  verdict  to  be  en- 
tered. We  are  not  to  say  whether  it  was  to  be  entered  for 
260/*  or  -net,  but  the  arbitrator  has  determined,  that  the 
plaintiff  was  entitled  to  62/.  lis*  6eL;  and  it  appears  to  me 
that  the  costs  must  follow  as  a  matter  of  course ;  and  more 
particoliurly  so,  asbe  has  given  no  directions  to  the  contrary. 

Rule  absoliite. 

(4f)  8  East,  54. 
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1688. 

Wednesday,    In  a  Matter  of  Complaint  against  Isaacsoh,  Cxark,  and 

Brookes. 

.^ikJSon°r  MU.;Seq«aiil  rwy*«»  having,  in  THm/jr  Tens,  18S2» 
strike  two  attor-  Qbtaiued  ft  ivlet  cailiDg,  on  I$qa4:sM  and  Claris  to  sbew 
oi^  off  the  roll,  Mii^^^by  (hey  sbooM  not  b«  struck  off  tl|e.  roll  of  attor- 

uiQ  coniniii  A  4f         m 

third  person  to  jiies  of  this  Coarl»  and  on  Brookes  to  shew  cause  why  be 
^Ut^^i^g*  should,  not  4tand  committed  to  the  custody  of  the  Warden 
in  their  neme^  ^f  ||ie  JPIeet^  for  practising  as  an  attorney  in  the  names  of 

he  not  beinic  an 

attorney;  the  Uoocaon  Sf  Clurkf  he  uot  being  an  attorney  at  the  time, 
Coart  ordered    ^^j  ^^y  ^^  three  persous  aboire  named,  should  not,  at 

the  parties  to  be  "^  '^ 

attached, and  tiie time of  jsbewiag  cause, answer  all aodev^ry  t^emattrrs 
fwCT^tewog^  tH»*u»ed  in  several  aflidavits  imputin^r  gross  niisQonduct 
tones  before      and  mal practices  \o  them,  ax^  that  they  should  also  severaU 

.the ProthonotBp   _  «  .■      r^ 

Tj,  who  report,  ly  Rttendths  Court  m  pennon : — 

ed  them  to  be 
in  contempt  for   > 

not  having  satia-  Mr.  Serjeant  Peli^  in  Michaelnms  Term  last,  shewed 
itNtred^be^i.  ^^^  ^°  Several  affidavits,  which  the  Court  cousidering  to 
terrogatoriei  be  uusat biactory,  and  no t  afford  ing  a  suffi  cien t  answer  to  the 
Heid^that'^uch  Application,  they  required  further  information,  and  referred 
report  was  not    to  the  case  of  ^  re  Cros8l€y{a)f  where,  on  an  attorney *s  be- 

conclosiveon       ,  .      .  .  /./«%«.. 

the  parties;  but  lAff  required  to  answer  the  matters  of  an  affidavit  iqipot* 
that  tbej  might  iQg  i^i] practices  to  him,  he  swore  in  his -exculpation  to 
to  anj  specific  an  incTcdible  story,  the  Court  granted  an  attachment 
ofit^A^'l^eire  *8f*^"**  him,  although  he  positively  denied  the  malprao- 
after  the  Pro-  tioQs  iinputod  to  lum|  and  ou  the  authority  of  that  ease,  the 
made  bit  re*-  .Court  Ordered  the  parties  to  be  attached,  and  give  bail  in 
port,  it  appear-  i(iQi^  e^ch^  and  two  sureties  in  50/.  each,  to  answer  inter* 

edthatceruin  ,    ^  •      t*      i  • 

books  of  ac-  r^g^Oories  before  ^  the  Prothonotary,  and  the  rule  wai  ac^* 
hZuwiL"^^^^^^  cordipgly  enlarged  for  that  purpose. 

him*  which  ... 

JITrt'theV.'''^  i^  Oil^  T^m  last,  Mr.  Prothonotary  Wqilingtrnt^ 
iwer»  given  by  ported  .^he  parties  tp  be  in  contempt,  as.neithif  of  them 

one  of  the  par- 

ties;  the  Court  otdcyrf d  jMie  ^fiOthoapfarj  to  inspect  them,  bnt  wontd  not  allsw  a  cleric  who 
had  made  the  entries  therein,  to  be  examined  by  the  Protbonotarj,  ou  an  application  made  by 
the  prosecutor  for  that  purpose. 

(a)  6TennKep.70]. 
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imd  sufficiently  ansMrered  the  matters  of  the  iuterro^toriei 

pot  to  tbeJU.  J«A4;c^oF 

Mr.  Serjeant  Pell  then  objected  to  the  report^  and  stated^ 
ihat  he  wa^  prepared  to  shew  that  the  Prothonotary  wa^ 
not  warranted  in  coming  to  the  oondosion  he  had  drawn ; 
and  that  at  all  ervenis  the  parties  charged  were  entitled  to 
be  heard  against  it ;  and  that  it  could  not  be  deemed  con* 
elusive  as  against  them.     If  the  report  of  thePfothonotary 
loay  be  reviewed  in  a  matter  relating  to  the  taxation  of 
costs,  a  fortiori  it  ought  to  be  done  in  (his  instance ;  am) 
the  Conrt  should  ascertain  the  grounds  on  which  the  Pro- 
thonotary  had  decided,  before  they  proceeded  to  gfive 
judgment  in  a  case  of  a  criminal  nature,  and  on  whidi  th^  • 
future  credit  and  interests  of  the  parties  wholly  depended. 
The  matters  in  question  were  referred  to  the  consideration 
of  tbe  Prothonotary,  for  the  mere  purpose  of  expediting  the 
enqniry,  and  for  the  information  an^  in  ease  of  the  Court; 
and  it  would  be  most  unjust  if  they  did  not  enquire  intp 
the  natord  of  tbe  answers  which  the  parties  had  given  to 
ihe  interrogatories  So  ordered  to  be  put  to  them. 

IMbr.  Serjeant  Faughdn^  controj  insisted,  that  as  the  Pjro* 
ihonotary  had  reported  |he  parties  to  be  in  contempt,  the 
rule  ought  to  be  made  absolute  as  a  matter  of  course. 

]Bot  the  Court  observed,  that,  as  the  parties  had  been 
biXMight  before  them  and  fully  heard  on  ^iffi^avits,  this  cate 
could  jiot  be  assimilated  to  a  question  ap  to  cost%  of  which 
ihe  Court  must  be  enitirely ignorant,  until  ^eProthoMary 
was  ioalled  on  lo  make  his  report.  Jhe  o^ly  case  Om  cai^ 
l^  assimilated  U^  the  present  as  to  ,the  practice  in  cases  jpf 
tbja  description,  is  that  of  R^  v.  Wheeler  (d)^  where  f 
party  being  in  cent^pt  fyr  filing  a  jbill  in  Chancery  to  fef 
aside  an  award,  after  entering  UU/9  a  mW  f4  jpourt  t^  abjd.e 
by  il;  the  Court  m^e  a  rule  absoluite  lor  an  attacbineni 

(a)  3  Burr.  1356. 
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"J?^'  against  hiHiy  on  which  he  was  taken  up,  and  interrogatories 
Is4^ctoK  wei;e  file^i  on  which  be  was  examined,  and  reported  to  be 
iucoutempty  and  on  his  being  brought  yp  to  receive  the 
judgment  of  the  Court,  it  appearing  that  he  had  dismiss- 
ed  the  bill  in  Chavqery^  and  paid  all  the  costs  attending  it; 
the  Court  were  unwiUing  to  punish  him  further  by  fine 
and  imprisonmenti  and  waved  giying  judgm^plj  by^  con- 
senU  The  course  there  adopted  appears  to  be  theprdinary 
proceeding  .in  the  case  of  a  contempt^  and  whenj  a  matter 
of  this  nature  is  referred  to  the  Protbonotary^  he^  must  be 
considered  to  stand  in  the  situation  of  the  Court:  and  in  the 
^SSMg^s  Bench  the  rule  is,  that  if  the  Master  report je^  Vf^ 
nottpbe  in  contempt,  the  rule  for  an  attadiment  Js  dis- 
cbaiged;  but  if  otherwise,  it  is  made  absolute/ 

Hir*  Justice  Burrough  observed,  tha^t  he  remismbered  a 
case  in  that  Court  where  a  barrister  had  been  repQilfd  t6 
be  in  contempt,  and  that  he  wished  to  address  the  Court 
on  his  beh^^  but  that  he  was  not  allowed  so  to  do. 

.The  Court  then  said  tliat  they  would  make  further  en* 
qiiiriesas  to  the  practice,  and  directed  the  case  to  stand 
oyi^jPntil  the  last  Term,  on  the  parties  entering  into. fresh 
recognizances  to  appear  on  a  cerrain  day  within  it,  and  the 
rule  was  enlarged  accordingly. 

Mr.  Serjeant  Pelt  then  produced  affidavits  by  Clark  and 
BfvakeSf  that  they  bad  been  unable  to  obtain  office-copies 
of  the  interrogatories,  on  account  of  their  poverty.  He 
bhservedf  that  no  case  could  be  found  as  to  the  mode  of  pro^ 
iceeding  in  this  Court,  in  a  cause  of  this  description;  but 
that  in  the  King* ft  Benchj  where  a  matter  is  referred  to  die 
Miister»and  h6  has  examined  the  parties  and  witnesses,  and 
reports  to  the  Court,  they  >ct  upon  his  report  according 
'  to  their  own  discretion;  and  here, as  the  parties  only  weni 
before  theProthortotary,  his  report  might  be  excepted  to 
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in; whole  or  io  part,  and  the  Court  mugt  be  satisfied  that 

the  answers  to  the  interrogatories  were  so  unsatisfactory      laAicton 

as.  to  justify  them  in  causing  two  of  the  parties  to  be  struck, 

oflTthei^o^y  and  the. third  to  be  imprison^;  and  more  par-, 

ticularly  so,  as  the .  duration  of  his  confinement  must die^ 

peud  etitirety  on  the  i^ature  of  the  answers  be.has  pu^  ip*. 

At  art  ^venfs,  they  are  entitled  to  the  indulgence  of  the; 

Court.     [Mr.  I'rothouotary  fFdtlinffton  stated'  several  of 

the  answers  which  he  considered  to  be  by  no  metttis  satis* 

fectory/'but  as  tending  to  evade  the  interrogatories  alto- 

get h'erl  which  went  to  enquire  as  to  whether  the  business 

was  not  carried  on  colorably  between  the  parties;  and  as  to 

the  relative  characters  in  which  they  stood  with  regard  to 

each  othen^  Tbe  whole  of  the  interrogatories  and  answers. 

ought  to  be  read,  and  not  excepted  parts  only;  aiid  att  the 

transactions  between  the  parties  should  be  fully  made  known 

to  the  Court,  before  justice  can  be  aflTorded  ihctai|  and  to 

which  th^Y  are  manifestly  entitled. 

Mr.  Serjeant  Fat£^/iaif,  contra,  referred. to  TtdePs  Prac^ 
iice(a)9  where  it  is  said,  **  that,  if  the  Prothonotaries, 
(to  whom  a  matter  of  this  nature  is  generally  referred), 
report  that  the  party  is  in  contempt,  the  Court  of  Com* 
monTleds  will  commit  hiny  to  ih^Fleei  prison;  but  ifdie 
report  be  in  his  favour,  they  will  order  him  to  be  discfaarg* 
ed,  or  his  recognizanor  to  be  vacated."  And  the  case  of 
Rex  V.  Wheeler  is  referred  to  in  support  of  that  position. 

.  The  Court  remarked  that  they  had  made  enquiries  as  to^ 
the  practice  in  the  Coiart  otKinffs  Benck,  and  ibund  thA 
when  a  reference  of  this  description  was  made  to  the  Ithft*: 
ter,  his  report  was  considered  as  binding  and  conclusive, 
unless  an  exception  were  pointed  out  to  some  specific  part 
of  it.  So  here,  if  any  of  the  answers  can  be  pointed  out  as 
being  satisfactory,  which  the  Prothonotary  has 

(s)  Vol.  L,  7th  edit.  404. 
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not  to  be  so,  Cbe  report  caonot  be  deemed  condosive  in 
UkktMn  that  respect,  and  more  esiiteeiaRy  sd,  as  it  afiedts  the  liberty 
of  Ae  siibjecf.  Still,  however,  it  wotifd  be  tdo  much  to 
bai^  the  wliole  of  the  proceediiig;»w{Hc&  took*  ^kiCe  before 
Ae  f^hMotary  Mid  in  Coikrt,  as  it  would  be  nt>r  only 
contmry  to  the  practi^,  bnt  Would  feftd  to  l^iisen  theati* 
tbority  of  tbe  olRcer  to  whom  the  en<(uiry  was  directed. 
The  parties  might  have  taken  oflhre^-copies  of  the  interro- 
^faloriea,  but  they  a^  not*  t6  object  to  tbe  repoi^  in  iato. 
The  Court  then  directed  /hat  Mr.  Serjeant  Pett  should 
be  furnished  with  a  copy  of  the  interrogatories  iind  an- 
iwers,  and  that  on  his  having  inspected  them,  he  might 
object  to  dny  particular  answers  which  be  m!§;fit  con^ 
aider  to  be  satislactory,  and  whidh  the  Prbthonotary  had 
deemed  to  be  otherwise;  and  the  matter  again  shxid  t^ver 
for  that  purpose;  ^ 

The  learned  Serjeairt  aftenvards  submitted,  "that  tfte 
gfreater  part  of  the  interrogatories  had  been  nof  only  fully, 
but  most  satisihctorily  answered,  and  that  even  those  which 
the 'Phithonotary  had  considered  not  to  be  so,  weilenn- 
sWered  in  substanee,  so  as  not  to  render  tbie  *partiiid  amcn^ 
aMe  to  be-atnitk  oflTthe  roll  of  tbe  Court,  and  more  par- 
tietilariy  sd  asto  Clark;  as  it  turned  out  that  he  #afe  Dot  art 
attorney  of  this  Court,  and  tbe  trnklpnuftftreb  imputed  to 
Isaaaok  were  also  -insufflcient  for  that  purpose.  If  one  of 
his  anaiii^ri  ift  t6  be  deemed  unsatisfactory,  can  that  be  h 
ground  to  strike  him  c^the  roll,  and  thereby  lead  to  his  ulti- 
mate ruih?  The  learned  Serjeant  then  proceed^  to  ikujyport 
the  answers  exoepted'to  by  the  Prothonotary,  at  considel^^ 
ftble  length,  and  irfubniitted,  that  if  the  parties  had  been  guil^ 
ty  of  perftity,  they  were  amenable  for  it,  and  that  the  pro^e^ 
cutorhad  bis  remedy  by  indictment^-Jt  appeared,  however, 
that  ^rtain  books  of  account  belonging  to  Btodkes^  add 
which  wi^/e  niateriid  to  support  seteral  of  his  ans#ei^,  tb 
•hew  that  he  acted  aiiHaliagingderktoAaacfon,  and  reoeiv- 
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edasalaryforhisflervicesyhadbeeBshewntolhe  Secondary,       >i^w 
when  the  interrogatories  were  filed  with  him*  but  had  not      Iiaac#ov 
been  baqded  oyer  to  the  Prothonotaryy  nor  had  any  of  tbc 
entries  therein :  been  explained  to  him,  although  the  Se-» 
condary  had  advised  that  the  books  shottid  be  bid  before 
him.— The  Conrt,  conaideriog  that  these  books  were  ma*  ~ 
terial  to  sliew  bow  the  business  had  been  carried  on,  direct-^ 
ed  the  matters  to  be  referred  back  to  the  Prothonotary,  who 
was  to  inspect  the  books, .  and  make  a  further  report  ac- 
cordingly. 

Mr.  Serjjeanit  Vaughan  now  moved  that  the  Prothonota^F 
might  examine  a  person  by  the  name  of  Ttnnver,  who  was  a 
clerk  to  Itaac9on^  and  by  whom  several  entries  and  erssures^ 
had  been  made  in  some  of  those  books.    Bot  it  appearing 
that  the  application  was  made  on  the  part  of  the  prosecutor.... 

The  Cpurt  observed,  that  he  had  no  right  to  require  it, 
as  they  merely  directed  that  the  books  shoold  be«produoed 
before  the  Prothonotary,  and  if  it  were  necessary,  the  par- 
ties accused  might  be  called  oato  explain  their  contents,  and 
if  they,  did  not  satisfactorily  do  so,  the  officer  might  repvrl  * 
them  to  be  in  contempt.  If  the  Prothonotary  thought  it 
necessary  to  call  on  Turner^  to  explain  any  of  the  entiies, 
or  emsoresy  he  had  a  right  to  xlo  so ;  but  it  would  be  loo 
much  to  allow  the  proaecutor  such  a. privilege,  when  the 
Prothonotary  had  not  required  it,  or  expressed  any  disaatn* 
6ction  on  the  subject.  The  learned  Serjeant  therefore 
took  nothing  by  his  motion  (n). 

(•)  For  the  mods  of  proceedisg  io  a  cme  of  this  descHptiSD,  see  /ai* 
F<y*«  Prwetke^  C.  P.  6tb  edit  5^5. 
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June  M, 

The  Court  re- 
futed to  stay 
proceedings  in 
an  action  of 
trover,  on  an 
affidavit  bjr  the 
defendant  that 
the  plaintiff's 
cause  of  action 
did  not  amoant 
tofortjshUlings; 
the  amount 
of.  the  value  of 
the  article 
■ought  to  be  re-^ 
covered  by  such 
action  being 
mere  matter  of 
calculation,  to 
be  ascertained 
by  a  jury. 


Lowe  r«  JLowE« 

JIIr.  SerjettDl  Taddy  id  the  last  Term  bad  oblaiaed  a  mie 
nuif  Uiat  all  furlber  prooeediiigs  ia  this}  caaae  night  be 
stayed,  on  the  groimd  that  t4ie  plaiotilTs  Gauiie  of  action^ 
if.  any,  did  not  amount  to  40«.  He  founded  his  motion 
on  an  affidavit  of  the  defendant,  which  stated,  that  in  Oc- 
tober  last,  he  was  applied  to  by  the  plaintiflTs.  attorney, 
to  deliver  to  the  plaintiff  two  loads  of  potatoes  claim- 
ed by  him  from  the  defendant;  that  the  plaiiitiff  never 
made  any  other  demand:  that  a  load  comisla  of  three 
bushels,  and  that  the  avera^^e  price  of  potatoe»in  the  a^gh- 
bourhood  of  the  plaintiff  and  defendant,  was  oot  so  high 
as  2«*  per  bushel,  and  did  not  exceed  that  price  at  the  time 
the  demand  was  made,  and  that  the  plaintiff  had  filed  a 
declaration » in  this,  action  against  the  defendant  in<  trover, 
for  the  potatoes,  and  that  he  never  bad  any  other  claim  or 
demand'  against  him.  Under  these  circnmstances,  the 
learned  Serjeant  submitted,  that  the  action  was  within 
the  jurisdiction  of  the  county  court,  and  had  therefore  been 
improperly  commenced  in  this  Court. 


'  Mr.  Serjeant  Onslow  now  shewed  cause,  and. submitted, 
that,  the  application  to  stay  the  proceedings  was  too  late,  as 
the  defendant  had  not  only,  pleaded,  but  issue  was  joined  be- 
fore it  was  made,  and  that  the  cause  was  now  set  down  for 
trial  at  the  next  assizes  for  Chester^  Besides,  it  must  be  con- 
sidered  that  this  is  an  action  of  trover,  and  sounds  in  dam- 
ages only,  and  the  amount  to  be  recov^ed  is  altogether  un- 
certain, and  cannot  be  ascertained.  In  Ftsherr.  Prince  (a), 
i  was  decided  that  a  specific  thing  demanded  in  trover, 
might  in  some  cases  be  brought  into  Court,  or  delivered  to 


(a)  3  Burr.  1364.  S.  C.^Sir  W.  Bl.  903. 
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the  plaiMiff;  bat  Chat  Mr.  Justice  Wilmot  tliere  said  (a), 
**  where  there  is  an  uncertainty  either  as  to  quantity  or  quality 
ef  the  thing  .demanded,  er  there  is  any  tort  accompanying 
it,  that  may  enhance  the  damages  abov^  the  real  valtie  of 
the*  thing,  and  there  is  no  rule  whereby  to  estimate  the 
additional  yalne,  the  specific  thing  demanded  could  not  be 
brought  into  Court."  Although  the  county  court  may 
have  jurkdict ion  in  trespass,  under  the  statute  of  Gfoucesietf 
(fiEdw.  I,  c.  8,)  still  it  can  have  none  in  troveri  as  the  dam« 
ages  are  altogether  uncertain,  and  may  be  enhanced  be- 
yond the  actual  vatiie  of  the  thing  for  which  the  action  is 
brought 


1829. 


*•  »* 


Mr.  Serjeant  Taddy  in  support  of  the  rule,  contended, 

•  *  *  « 

that  the  application  was  not  made  too  late,  and  relied  on 
the  case  of  Kennard  v.  Jones  (h\  where,  it  appearing  to 
the  Coiirt  that  the  debt  sued  for  was  under  405.,  they  or* 
dered  the  proceedings  to  be  stayed,  although  the  defend- 
ant was  under  short  notice  of  trial;  and  Lord  Kenyan 
there  observed  (c),  that  **  the  statute  6  Edw.  I,  c.8,  express- 
ly prohibited  parties  from  suing  in  the  superior  Courts 
for  a  suin  under  40^.''  Although  where  a  question  of  great 
importance  may  be  raised  in  an  action  of  trover,  by  taking 
an  article  of  trifling  value,  the  Court  will  not  interfere;  yet 
if  it  does  not  embrace  a  matter  of  right,  and  the  action  is 
only  brought  to  recover  the  value  of  the  article,  as  in  this 
case,  and  which  has  been  sworn  by  the  defendant  not  to 
amount  to  40«.  and  which  has  not  been  denied  by  the  plain- 
tiff, the  Court  will  order  the  proceedings  to  be  stayed. 
WelUngion  v.  Arters  (d).  At  all  events,  the  county  court 
has  jurisdiction  in  a  case  of  this  description,  as  it  is  only 
limited  to  cases  of  trespass  vi  et  armiSf  iu  which  a  fine  is 
payable  to  the  king;  but  all  personal  actions  may  be  tried 


(«)  3  Borr.  i564.-*-(^)  «  Term  Rep.  4g5. (e)  Id.  406.- 

yd)  ftTenaRep.64. 

vou  vni,  Q 
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2^^  lliere.  In  the  2ud  Huiitute  (a)f  Lord  Cokef  in  coiiiomt»- 
ing  on  the  statute  of  Glaucesier,  observed,  that  ^  writs  of 
trespass  are  here  put  but  for  an  exampTe,  for  debt,  detinue, 
cpyenant,  and  the  like,  but  if  the  trespiRss  be  ti  et  armu^ 
where  the  king  upon  the  couFiction  of  the  defendant  shall 
have  a  fine,  there  the  sheriff  in  his  county  cannot  hold  plea 
of  it,  for  no  Court  can  assess  a  fine  but  a  Court  of  record, 
because  a  capiat  to  take  the.  body  is  incident  to  it."  So  in 
the  4kth  Institute  (b)  it  is  said,  ^ihe  county  court  holdetfa 
no  plea  of  any  debt  or  damages  to  the  value  of  4(k.  <Nr 
above,  nor  of  any  trespass  done  vi  et  armis^  because  a  fine 
is  due  thereby  to  the  king:  but  of  debt,  detinue,  trespass, 
and  other  actions  personal  above  40^.,  the  sheriff  may  bold 
V  plea  by  force  of  a  writ  of  justicies  to  him  directed,  for  that 
is  in  nature  of  a  commission  to  him,  and  is  ticontiel  and 
not  retornable."  Here  therefore,  as  it  was  sworn  by  the 
defendant  that  the  plaintiff's  cause  of  action  is  under  40^«  and 
which  is  not  contradicted  by  him,  it  is  a  sufficient  ground 
for  the  Court  to  interfere,  without  going  into  any  reasons 
as  to  the  nature  of  the  plaintiff's  demand. 

But  the  Court  observed,  that  isisues  of  the  most  imporU 
ant  description  might  be  tried  in  an  action  of  trover;  that 
the  damages  in  such  cases  rested  on  measure  and  value, 
that  the  one  was  a  mere  matter  of  calculation,  and  the 
other  depended  on  the  quality  of  the  article,  A  load  might 
,  be  either  three  bushels,  or  a  waggon  load;  besides,  there  is 
no  case  similar  to  the  present,  where  an  appltcation  of  this 
nature  has  been  granted*  Kennard  v.  Jones  differs  ma- 
terially from  it,  as  there  the  cause  of  action  was  a  money 
debt,  and  Mr.  Justice  Butler  said,  that  <<  the  practice  had 
been  not  to  grant  rules  to  stay  proceedings,  in  cases  of 
this  description,  unless  the  demand  appeared  to  be  un- 
der 4lds.  en  the  record.*^    There  too,  it  was  admitted  by 

(o)  Page  311 (*)Page  «<56. 
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llie  plaintrfTB  attorney,  that  the  debt  was  oaly  1/.  1  lt»  fid, 
and  the  fiict  of  tbe  demand  being  under  40^*  was  not  con* 
tradicted.  Here,  however,  the  value  of  the  potatoes  is  a 
mere  matter  of  calculation  to  be  ascertained  by  a  jiury,  and 
tbe  action  of  trover  has  no  resemblance  whatever  toi  a 
common  money  action. 

Rule  discharged  with  costs. 


{LvNASf  ON  V.  LiDDELL  and  Others.  june  5th 

JUr. Serjeant  Taddy^  in  the  last  Term,  obtained  a  rule  ntW,  where  leTermi 
that  an  award  which  had  been  made  in  this  cause^  in  Octo^  andcrwnten  to 

•  policj  bed 

ber  last,  and  which  was  an  action  on  a  policy  of  insurance  entered  into  % 

against  the  several  defendants,  aa  underwriters,  and  who  had  ^^^  1/ wiiich 

entered  into  the  usual  consolidation  rule,  might  be  refer-  the^  undertook 

red  back  to  tbe  arbitrator  to  insert  therein  the  different  event  of  the 

sums  due  to  the  plaintiff  from  each  of  the  defendants,  se-  '"*«<>  *n<*^J>« 

■^  cause  wM  re« 

parately,  instead  of   the  aggregate  sum   which  he  bad   ferred  by  coi^ 
awarded  to  be  due  to  him  from  the  underwriters  at  large.    J'^j  ^"^^ 

arbitrator 

Mr.  Serjeant  JBb^au^ti^^  now  shewed  cause,  and  sub-  aggregate  sam 

mitted,  first,  that  the  application  was  too  late,  as  two  Terms  ^°'  ^Vj*"  V* 

had  elapsed  before  it  was  made;   and  secondly,  that  this  andervriten  at 

Court  had  no  jurisdiction  to  order  it  to  be  referred  back  to  q^^  ItoM 

the  arbitrator,  but  that  the  application,  (if  any),  ought  to  not  order  it  to 

have  been  in  the  alternative,  viz.  either  to  set  aside  the  i^ck  to  the  w 

award,  or  to  open  the  consolidation  rule.  bitrator  to  m^ 

sert  tbe  amouQt 
of  the  turn  diw 

Mr.  Serjeant  Toddy,  in  support  of  the  rule,  contended,  ^^^J^^^ . 
tbttt  the  Court  had  competent  jurisdiction  over  all  the  de*  d^KwrUfii  in^i- 
fendants,  as  they  were  parties  to  tbe  cou^^olidation  rule;  and  out^e^eopscRt 
therefore,  that  they  were  bound  to  pay  the  plaintiff- ac-  of  »ach  u^dcr* 
cording  to  their  several  and  individual  proportions^  and 
that  the  award  ought  to  be  altered  in  that  respect. 
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But  the  Court  observed,  that  at  this  distance  of  tim^  tbey 
could  not  direct^  it  to  be  referred  back  to  the  arbitrator 
without  the  consent  of  the  parties:  that  it  appeared  by  tbe 
order  of  reference,  that  they  consented  to  arbitration  before 
trial,  and  that  by  the  consolidation  rule  the  defendants  only 
undertook  to  abide  the  event  of  the  verdict.  They  re- 
gretted that  they  were  not  empowered  to  gr^nt  the  appli- 
cation which  they  observed  was  founded  in  justice,  and 
ought  to  be  carried  into  effect  if  possible.  But,  on  Mr* 
Serjeant  Bosanquefs  intimating  that  the  defendants  would 

not  consent. 

Rule  discharged. 


Thursday,     WILLIAMSON  v.  Sir  George  Goold,  Bart,  in  the  Matter  of 

June  5th,  HeNRY  MiCHAEL  GoOLD. 

Where  a  surely    I  ^^  defendant  havinaf  been  taken  in  execution  under  a 

taken  in  execo-  ^ 

tion>  under  a     judgment  entered  up  on  a  warrant  of  attorney,  given  by 

tarcd™up*on"a  '*""  ^  surcty  for.  his  brother  Henry  Michael  Goold^  to 
warrant  of  at-  secure  the  payment  of  an  annuity  granted  by  the  latter  to 
by  hini'to secure  ^^  plaintiff,  who  had  received  certain  payments  in  respect 
the  payment  of  thereof :— the  Court,  in  the  last  Hilary  Term,  ordered  the 

an  annuity,  ob-  . 

tained  an  order  dcifcudaut  to  be  discharged  out  of  custody,  on  payment  in- 
to be  disciiarg-  iQ  c^urt  ^f  ti,g  balance  which  should  be  found  due  to  the 

ed  out  of  cus- 
tody, on  pay     plaintiff,  after  giving  credit  for  the  advances  which  bad 

o^^he  b?ian*cV*  ^^^  madeto  him  on  account  of  the  annuity,  the  amount  of 
which  might  be  which  balance  was  to  be  ascertained  and  settled  by  tbe  Pro* 
the  grantee,  on  thouotary  (cc).  I  n  the  last  Easter  Term  (viz.  on  the  6th  May) 

taking  an  ac« 

Gonnt  before  tbe  Frothonotary;  and  tbe  principal  afterwards  succeeded  insetting  aside  the  an- 
nuity deed  and  other  securities  on  which  it  was  founded,  upon  the  ground  of  an  illegal  retainer 
of  part  of  the  consideration  money,  on  payment  of  the  balance  which  might  be  found  to  be  due 
to  the  grantee,  on  an  account  to  be  taken  by  the  Frothonotary;  and  the  surety  afterwards  ap- 
plied to  be  discharged  out  of  custody,  on  the  ground  that  the  deeds  were  set  aside  as  against 
Lis  principal:  the  Court  refused  to  interfere,  unless  he  had  previously  paid  the  balance  into 
Court,  according  to  the  terms  of  the  first  order,  or  would  give  secnrity  to  the  Frothonotary  to 
cover  tbe  amount  which  might  ultimately  be  foQnd  to  be  due  from  bis  principal  to  the  grantee 
of  the  annuity. 

(•)  See  ante.  Vol.  VII.  579< 
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the  defendant's  brother,  Henry  Miekael  Qcoldj  siicoeeded     >  \^^^ 
in  setting  aside  the  annuity  deed  and  other  securities  on    Wxlliaksov 
which  it  was  founded^  on  the  ground  of  an  illegal  retain-       goold. 
er  of  part  of  the  consideration  money  by  the  agent  of  the    '   ' 
grantee,  on  the  terms  of  an  account  being  taken  before  the 
Prothonotary,  who  was  to  ascertain  what  sum  might  be 
due  to  the  plaintiff  in  respect  of  principal  and  interest,  and 
to  report  the  balance;  and  the  Court  ordered,  that  on  the 
payment  of  such  balance,  when  confirmed  by  them,  the 
deedfi^  should  be  delivered  up  to  be  cancelled;  the  judg- 
ment which  had  been  entered  up  vacated;  and  all  further 
proceedings  stayed  (a). 

Mr.  Serjeant XreiM,  on  the  following  day,  ots.theTth^ay 
last,  obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause 
why  the  judgment  which  had  been  signed  in  this  cause,  and 
all  the  several  subsequent  proceedings  thereon  should  not 
be  set.  aside,  and  the  defendant  discharged  out  of  custody 
as  to  tfajs  action.  The  learned  Serjeant  submitted,*  that  as 
the  plaintiff  had  obtained  a  separate  judgment  ag^ainst  the 
defendant,  who  was  merely  a  surety,  that  he  was  entitled 
Co  bis  discharge,  although  he  had  not  complied  with  the 
terons  of  the  former  rule  in  Hilary  Term  last,  as  the  Court 
had  decided,  in  the  last  Term,  that  the  judgment  could  not 
be  sustained  against  his  brother,  as  the  principal  or  grantor 
of  the  annuity* 

•  »     ■  ■^    *    ■  t 

w 

Mr.  Serjeant  Vaughan  and  Mr.  Serjeant  Taddy  now 
shewed  cause,  and  observed,  that  if  this  rule  were  allowed 
to  be  discussed^  and  the.  application  entertained,  it  would 
have  the  efiect  of  opening  all  the  matters  that  came  before 
the  Court  in  the  course  of  the  arguments  in  both  the  for- 
mer rules.  .The  defendant  has  not  disputed  the  validity  of 
the  annuity,  or  that  a  balance  was  not  due  to  the  plain- 

(«)  See  Sfile»  109. 


€A9B8  IX  TRIIf  tTT  TERM, 

^y^      tiff*  vud  which  now  remaios  vMatisfied :  asd  the  viiliditf  f  f 
Wif.LiA]fMv   the  deeds  was  never  altempted  to  be  disputed  hy  hin  im- 

OooL».  tf  I  ^he  rule  obtained  by  his  brother  was  disposed  of,  when 
he  immediately  made  this  application ;  and  it  appears  that 
ttone  of  the  money  which  the  Coiirt  ordered  the  parties  to 
pay,  has  yet  been  received  by  or  on  account  of  the  plain- 
tiff, nor  has  the  balance  been  paid  into  Court  by  the  defend- 
ant,  according  to  the  terms  of  the  original  rule(o)w  Be- 
sides, the  defendant's  brother  has  lately  become  insolvent, 
and  it  is  therefore  but  just  that  the  defendant  should  remain 
in  custody  until  it  is  ascertained  by  the  Prothonotary  what 
sum  is  actually  due  from  the  former  to  the  plaintiff. 

Mr«  Serjeant  Lefis^  and  Mr.  Serjeant  GroUj  in  support 
of  the  rule,  contended,  that  as  there  was  a  sepaoai^judgi- 
ment  against  the  defendant  as  surety,  it  must  be  considetw 
ed  as  collateral  to  that  which  had  been  entered  up  agahist 
bis  brother  as  the  principal,  and  which  the  Ceart  had  or* 
dered  to  be  set  aside;  that  the  defendant  was,  m  every 
liense  of  the  word,  a  mere  surety;  that  he  had  received  no 
part  of  the  consideration  for  which  the  annuity  w«s  grants 
ed,  nor  did  he  join  in  sudi  grant,  and  he  was  not  emeu  privy 
to  the  contract    At  all  events,  as  this  is  an  application  to 
the  discretion  of  the  Court,  they  will,  under  the  cirenmslan*- 
ees,  consider  the  defendant  as  being  entitled  to  be  «&► 
chorged  out  of  custody.    In  Straton  v.  Roiimil  (i)  it  was 
determined,  that  where  an  annuity  bond,  g^ranted  by  two, 
became  void  by  the  neglect  of  the  gmntee^  in  not  register- 
ing a  memorial  under  the  statute  17  Oeo^  8,  c  26,  he  could 
not  recov^  back  any  part  of  the  consideration  money  fironi 
the  one  who  was  known  to  be  only  a  surety  for  the  other, 
atid^  had  not  in  truth  received  any  part  of  it,  notwithstaad'- 
ing^  Aey  both  joined  in  signing  a  receipt  for  it^  .  This  case 
ife  ftir  stronger  in  favour  of  the  defendant;  and,  on  tis  be«^ 

(s)  See  ani$.  Vol  Vil.  979*  {h)  S  Term  Bep.  865. 
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Ing  dise^eredy  l^nce  he  made  his  first  application  to  tlie       vj^w 
Cornt,  that  the  aeeiirit ies  on  wiiitk  f  be  amiirity  was  fomded    w.xmj  AMio» 
were  void,  there  is  nothing  to  support  the  judgment  and       Goold. 
execBtion  under  which  he  is 'now  detained  in  custody  s 
and  as  the  annuity  deed  has  been  aet  aside  as  against  the 
priticipal,  the  defendant,  as  his  surety,  must  at  all  events 
be  discharged  from  bis  responsibility  as  to  the  payment 
of  Che  annuity. 

Lord  Chief  Justice  Dallas. ^The  only  qtiestion  now 

before  the  Court  arises  on  the  nature  of  the  present  appK« 
cation;  it  is  therefore  unnecessary  to  consider  the  effect  of 
any  other  that  might  have  been  made.  When  the  rule  in 
the  last  Term  was  disposed  of,  as  against  the  defendant's 
brother,  as  principal,  he  was  ordered  to  pay  su^h  stun  as 
the  Prbthonotary  might  find  to  be  the  balance  due  frbm 
him  to  the  plaintiff,  as  the  grantee  of  the  nnnuity.  This 
the  Court  required  to  be  done  by  the  principal,  before  tlie 
anntrity  coold  be  set  aside ;  and  the  defendant,  as  his  «ire« 
ty,  now  seeks  to  be  discharged  out  of  custody,  although 
such  payment  has  not  been  made,  nor  the  terms  oCthat  rule 
at  all  complied  with.  The  defendant  does  not  merely^ seek 
to  be  pmt in  the  same  situation  as  his  bibber,  but  to  be 
discharged  out  of  custody;  and  the  Court  ordered  the  lat* 
ter  to  attend  the  Prothonotary,  who  was  to  take  an  account 
of  What  might  be  diie  from  him  to  the  plaintiff.  The  liti- 
bflity  of  the  defendant,  as  his  surety,  still  continues  sub- 
ject to  that  account  No  new  fecb  were  introduced  when 
this  application  was  made,  and  the  rule  against  the  de- 
fendant's brother  still  continues  in '  force.  It  would  be, 
thetefore,  too  much  to  allow  the  defendant  to  be  discharg- 
ed, either  without  paying  the  bahince  which  might  be 
foond  due  to  the  plaintiff  into  Court,  or  giving  sufficient 
security  to  the  Prothonotary  for  that  purpose.  'The  de* 
fendant  lately  made  an  application  for  bis  discharge  before 
ine  at  chambers,  submitting,  that  it  wa»  not  inctmd)ent  on 
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.^jy^      hii  brother  to  pay  until  tbe  ftcooont  htfd  been  IftkM  mni 
WiLLiAMMw   adjusted  by  .the  ProAoDotBry.    If  he,  $»  theprinelfMly 

GooLm  ''^^l  complied  with  the  terms  of  the  rule  made  by  the  Court 
in  the  last  Term,  it  would  be  a  different  question;  but  it 
would,  be  against  the  justice  of  the  case  to  disehai^  the 
defendant,  without  his  giriog  any  security  in  ease  of  4e- 
iault  of  payment  of  the  balance  by  his  principah  I  am  diere- 
fore  of  opinion,  that  under  these  circumstances,  this  rule 
must  be  discharged :  and  1  beg  it  to  be  understood,  that  the 
account  ought  to  be  taken  by  the  Prothonotary  as  Sdon  as 
,  possible,  and  that  if  either  of  the  parties  should  impede  lis 

adjustment,  he  will  immediately  state  it  to  tbe  Court. 


Mr.  Justice  Park*  _  1  am  of  the  same  opinion^  He  de* 
fendant  may  be  discharged,  on  his  giHng  a  proper  securi- 
ty to  the  Prothonotary  to  pay  the  sum  which  raeiy  uUi* 
mutely  be  found  by  him  to  be  due,  on  the  settlemeut  6f  the 
aeoounis  between  the  parties.  His  brother,  as  die  prin^* 
cipal,  was  to  be  discharged  firom  the  annuity  ou  those 
terms,  which  have  not  yet  been  complied  with.  This  ap- 
plication  is  in  the  nature  of  a  corollary,  arising  out  of  the 
former  rule;  and  the  defendant  may  be  entitled  to  his  dis- 
charge, either  on  his  giving  security  for  the  balance,  or  on 
paying  it  into  Court.  In  Straton  v.  Rastall,  the  action 
was  brought  to  recover  back  money  as  against  a  surety,  in 
an  action  for  money  had  and  received ;  but  when  this  case 
first  caaie  before  the  Court,  we  intended  that  justice  should 
be.administered  to  all  parties,  and  that  on  payment  of  what 
should  be  found  due  to  the  plaintiff  by  tbe  principal,  the 
defendant,  as  bis  surety,  might  be  permitted  to  go  at  Iai^« 
If  it  appeared  that  the  principal  had  made  any  payment 
aipce  his  application  to  tbe  Court,  it  would  be  a  diflfiarent 
question.  So,  if  there  were  any  new  grounds  for  this  ap* 
plication,  tbe  motion  should  have  been  founded  on  them, 
and  framed  accordingly.  Tbe  principal  could  only  have  been 
discharged  firom  the  annuity  on  compliance  with  tboccen- 
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^irtsio  kiposed  on  him  bj  the  ConrC;  and  a  surety  can* 
iM  be  placed. in  a  better  situation  than. his  principai,  fi)r 
Ae  fonner  .is  to  be  answerable  in  'case  of  non-payment  of 
theMmfotind  to  be  due  from  the  principal  by  the  Protho* 
notary.  It  thereibre  appeals  to  me  that  the  defendant  is 
eqwHy 'liable;  with  his  brother,  until  the  balance  dne  from 
him  io*  (he  plaintiff  has  been  ascertained  and  paid. 


18» 


Jir»:Jn8lioe  Bouiougb. If  either  of  the  former  mles 

had  Jieen  complied  with  in  terms,  it  would  have  been  quite 
a  4ifibiient  question.  I  fully  agree  with  my  Lord  Chief 
Justice»  and  my  Brother  Park^  that  the  defendant  cannot 
be  discharged  without  giving  security  to  the  satisfactioa 
of  the  j9h)tho.notary,  or  paymg  the  money  due  from  his 
hrollier  to  the  plaintiff  into  Court,  aocerding  to  the  terms 
of  the  original  rule.  At  all  oTents,  he  sbeoid  not  haro 
madet  thboollateral  application:  but  either  ought  to  ha?a 
applied  to  have  the  former  rule  set  aside,  or  Introduced 
now  fM^ts  on  which  the  present  might  have  been  sustained.  > 

Rule  discharged. 


Blackbourn,  Plaintiff;  Brown  and  Wife,  and  Others, 

Deforciants* 


Smhnrdmfp 


Jur.  Seijeant  Pelt^  on  a  former  day  in  this  Term,  had  ob~  Where  an  et- 

taiaed  a  rule,  calling  on  the  clerk  of  the  warrants,  enrol-  J^|5ttedio^pev 

ments  and  estreats  of  this  Court,  or  his  deputy,  to  shew  faitteroiegefeei 

cause,  why  he  should  not  forthwith  fUe  the  plaintiff's  war-  |^e  wmrnLt^'m 

rant  of  attorney,  for  prosecuting  the  writ  of  covenant  for  compliance 

levying  a  fine  between  the  said  parties;  and  thereupon  coart,£.r. 

mark  such  writ  of  covenant  with  the  usoal  stamp  of  his  l}?f^'?''l 

"^  Held,  that  the 

office,  and  why  he  should  not  pay  to  the  piaii^tiff  and  de-  jatter  offioer 
forciants  the  costs  of  this  application.    He  founded  his  "^^"^^^^^ 

wsrraot  of  altiornejr  m'paiMSs  *  fine  to  b»filctf»  tiBtil  fhc  avcsraget  of  a^h  fees  were  paid* 
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J^^      hii  brotber  to  pay  until  the  ftceoont  hid  be«ii  tftkM  tnid 

WiLLiAMMw   adjusted  byjhe  ProthoDotavy.    If  he,  as  the  prinelpdly 

GooLm       ''^^l  complied  with  the  terms  of  the  rule  made  by  the  Court 

in  the  last  Term,  it  would  be  a'  different  question;  but  M 

wonld.  be  against  the  justice  of  the  case  to  dlsdiai^  the 

defendant,  without  his  giiriog  any  security  in  eaie  pf  do- 

iault  of  payment  of  the  balance  by  his  prineipaK  I  am  diere- 

fore  of  opinion,  that  under  these  circumstances,  this  rule 

must  be  discharged :  and  I  beg  it  to  be  undenftood,  that  the 

account  ought  to  be  taken  by  the  Prothonotary  as  sa<Ni  as 

,  possible,  and  that  if  either  of  the  parties  should  impede  ils 

.    adjustment,  he  will  immediately  state  it  to  tbe  Coort. 

«      •     ■ 

Mr«  Justice  Park*  .^  I  am  of  the  same  opinion*  The  de* 
fendant  may  be  discharged,  on  bis  ginng  a  proper  secari* 
ty  to  the  Pfe^ethoootary  to  pay  the  sum  which  may  tilti* 
mately  be  found  by  him  to  be  due,  on  the  settlement  of  the 
asoounts  between  the  parties.  His  brother,  as  tbeprhi«^ 
cipal,  waste  be  discharged  firom  the  annuity  on  those 
terms,  which  have  iu>t  yet  been  complied  with.  This  ap- 
plication is  in  the  nature  of  a  corollary,  arising  out  of  the 
former  rule;  and  the  defendant  may  be  entitled  to  his  dis- 
charge, either  on  his  g^Ving  security  for  the  balance,  or  on 
'  paying  it  into  Court*  In  Straton  v.  Bastall,  the  action 
was  brought  to  recover  back  money  as  against  a  surety,  in 
an  action  for  money  had  and  received;  but  when  this  case 
first  came  before  the  Court,  we  intended  that  justice  shonU 
be.administered  to  all  parties,  and  that  on  payment  of  what 
should  be  found. due  to  the  plaintiff  by  the  principal,  the 
defendant,  as  his  surety,  might  be  permitted  to  go  at  lai^» 
If  it  appeared  that  tbe  principal  had  made  any  payment 
since  his.  application  to  tbe  Court,  it  would  be  a  diflSsrent 
question*  .  So,  if  there  were  any  new  g^unds  for  this  ap-> 
plication,  tbe  motion  should  have  been  founded  on  them, 
aiMl  framed  accord  iogly •  Tbe  principal  could  4inly  have  been 
diseharg^d  from  the  annuity  on  compliance  with  the^^coBf- 
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4ili(t»fl>  kiposed  on  him-bj  the  Court;  and  a  surety  can*  .JS»^ 
flat  be*placed(in  a  better  sitnatioa  than.hw  principai,  for  WnLiAMMfir 
theformer i«  to  be  aaswerable  in  case. of  non-payment  of 
tbe^imfotHid  to  be  doe  from  the  priaci{Nil  hj  the  Protbo* 
notary.  It  thereibre.  appears  to  me  that  the  defendaitf  is 
eqteHy 'liable,  with  his  brother,  until  the  bahmce  dne  from 
io*  the  pljAintiff  has  been  ascertained  and  paid. 


Jir»;  Justice  BnaftouGH. If  either  of  the  former  mlea 

hadiwen  eomplied  with  in  (ermsy  it  would  have  been  quite 
a^Ufifansnt  question.  I  folly  agree  with  my  Lord  Chief 
Justice»  and  my  Brother  Park,  that  the  defendant  cannot 
be  dischai^ed  without  giving  security  to  the  satisfactioa 
of  the  j9h)tho.notaffy,  or  paying:  the  money  dne  from  his 
hrolher  to  the  plaintiff  into  Court,  according  to  the  terms 
of  the  original  rule.  At  all  oTeots,  he  sbonld  not  hare 
mad^.  tbb  collateral  application:  but  either  ought  to  bare 
api^ied  to  have .  the  former  rule  set  aside,  or  introduced 
new  iicts  on  which  the  present  might  have  been  sustained. » 

Rule  discharged. 


Blackbourn,  Plaintiff;  Brown  and  Wife,  and  Others,       ^!^^!^\ 

Deforciants. 

JXln.  Serjeant  Pelt,  on  a  former  day  in  this  Term,  bad  ob*    where  an  at- 
tained a  rule,  calling  on  the  clerk  of  the  warrants,  enrol-  ^^^l^^^^y 
ments  and  estreats  of  this  Court,  or  his  deputy,  to  shew  bit  teroMge  fees 
cause,  why  he  should  not  forthwith  fUe  the  plaintiff's  war-  |^q  wammts^in 
rant  of  attorney,  for  prosecuting  the  writ  of  covenant  for  compliance 

..  /•«  «•*  ^1  wi^  ^c  rale  off 

levying  a  fine  between  the  said  parties;  and  thereupon  coarty£.r. 
mark  such  writ  of  covenant  with  the  usoal  stamp  of  his  f,^pf'v**'T 

■^  Held,  that  the 

office,  and  why  he  should  not  pay  to  the  plaii^tiff  and  de-  jatter  officer 
foreiants  the  costs  of  this  application.    He  founded  bis  j^^^jj^^g^ 

wsrraot  of  sMorneX  in  paiMSg  a  fine  to  b^Mctfi  until  the  aarcaraget  of  isah  fees  were  paid* 


no  CABBB  IN  TRINITY  TBaX, 

IfllS*  BMrtion  on  as  affidavit,  wbich  stated,  tbat  a  elerk  to  At 
fiftoMMovur  •epeots  in  town  of  Messrs.  IFcdker  ^  Sm.  of  Spiitby^  in  the 
Bb^m.  '^aoty  of  lAncoln,  called  on  the  23d  ilf  d^  last,  at  the  offiiie 
of  the  clerk  of  the  warrants,  and  requested  him  to  file  the 
warrant  of  attorney  for  prosecuting  theiwrrit  of  covenant  Tor 
levying  tfaeabove  fine,  which  he  refiised  to  do,  alleging  that 
Walker  the  elder,  one  of  the  cooimissioners  befone  whom  it 
was  taken,  was  an  attorney  of  this  Court,  and  stood  indebt- 
ed to  the  office  in  upwards  ofd/.fiyrtemiages:  and  tbat  he 
would  not  file  the  plaintiff's  warrant  of  attorney,  or  pasb  the 
fines  tkroogh  the  office,  without  payment  of  all  term  W^ 
rearages  80  nllegisd  to  be  due  from  WMceri  that  the  clei^k 
to  the  town  agents  afterwards  attended  to  pass  the  same 
fine  through  the  office,  and  told  the  officer,  tbat  be  was  wilU 
ing  to  pay  the  usual  fees  for  parsing  it,  as  well  as  any  terrn^ 
ages  that  mtgbt  be  owing  by  his  employers,  btot  Aat  b^  was 
infonned  no  lermages  were  due  from  them,  and  that  it  ^vas 
on  the  ground  that  Walker  the  elder  was  indebted  to  the 
office  Amt  termages  during  twenty-sis  yeai«  and  one  Term, 
that  the  warrant  of  attorney  was  not  filed. 

Mr.  Serjeant  Lens  now  shewed  cause,  on  an  affidavit 
made  by  the  deputy  clerk  of  the  warrants,  which  stated, 
that  Walker  the  elder  was  admitted  an  attorney  of  this  Court, 
in  1796,  and  that  his  termage  fees  up  to  and  including  JJt- 
lary  Term,  1797,  only  had  been  paid :  that  the  deputy  con- 
sidered that  he  was  fullyjustified  in  refusing  to  file  the  warw 
rant  of  attorney  in  this  case,  until  the  whole  of  the  termage 
Ceet  due  had  been  paid,  as  he  had  always  understood  snefa 
to  have  been  the  ancient  right  »nd  usage  of  the  office; 'Md 
had  been  the  constant,  and  invariable  practice  during*  the 
period  he  had  been  there  for  upwards  of  twenty-five  yedrs: 
that  thn  right  was  recogiiized  in  a  document  preserved 
in  the  office,  and  purporting  to  have  been  an  answer  given 
in  the  year  1783  by  Mr.  Eyre^  the  then  derk  of  the  war- 
rants^ to  certahi  coniplaints  made  to  the  then  commission- 
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>m«,  appointed  td  teke  a  survey  of  the  OoMa  of  Jililioe 
of  JBagbmdtloi  fFales^  oad  to  eaqail«  into  tlmr  feo^  frwi  BuoB«o«*ki 
which  the  foHowing  is  an  extract.  B«ow^. 

^'  ComplainU    Tfaia  office  insiits  upoa  6e{.  etefy  Teilii  ^ 

Aom  all  attoriiiesi  or  else  their  clients'  basiaiBss*  is  slipped : 
till  about  tweDty«£ve  yews  sigo  k  was  but  4€L 

**Anmoer»  One  4i/*  has  been  paid  by  the  attomies  to  the 
derk  lor  many  years,  and  it  is  reported  id  the  16th  Car.  1>  to 
tbe  then  comatiissionets,  to  have  been  paid  in  the!  IthJS/is. 
-alid  the  clerk  has  paid  an  itnaemorial  composition  ^f 
llj.  Is.  4d.  every  Term,  to  the  three  puisne  Judgvs^  in  lien 
^thisaaoney  collected:  the  other  4dL  is  colleet&d  by  an 
Mrder  of  CouH  in  Easter  Term,  10  /FO^fi,  1698,  fin-  the  uie 
of  the  jfomr  crieta  of  the  Conrt,  and  is  paid  to  them  every 
Term:  this  order  directs  that  the  fee  of  4eL  shall  be  dsh 
uauded  irom  every  attorney  every  Term,  at  the  time  cf 
£liiig  tfa^ir  warrants,  or  signingr  their  attachmentsi  &c/* 

The  depotoent  then  stated,  that  he  had  not  been  aUa  la 
fiad  the  order  of  Gouirt  referred  to  .in  the  above  aosWeiv 
which  was  stated  to  have  been  in  the  office  for  tnany  years; 
but  that  the  ancient  practice^  and  that  i^hieh  followed  it, 
wM  recognized  by  a  rule  of  Coart  made  in  EmUr  Tartti^ 
Bl  Geo.  3  (1767)  (a). 

(p)  By  wfaicby  sfter  redting,  that  bjr  the  ancient  ctutom,  asd  serecsl 
raiei  of  the  Court  of  Cpmmoji  Plea$t  every  attorney  ought  to  pay  to  tht 
clerk  of  the  warrants,  or  his  deputy,  his  termage  fees,  (being  8<2.  a  Term) 
for  the  me  of  the  said  clerk  of  the  warrants  and  the  criere  of  that  Court* 
at  the  end  of  Trimty  Term,  or  liefore  the  first  diky  of  Miekaetmas  Temi 
'm  every  ^ear ;  and  that  eoinplaint»  bad  been  made  to  the  Cbtirt  bf  Mh 
clerk  and  criers,  that  of  late  anch  payments  bad  been  grcvftly  neglected, 
and  that  sereral  attomies  who  were  in  arrear  for  their  ternia|rey  in  or* 
der  to.avoid  the  payment  thereof,  had  practised  in  the  names  of  otiier  at- 
tomiea  who  were  not  in  arrear,  but  had  duly  paid  their  termage;  anil 
that  there  Was  then  ^  very  considerable  sum  of  money  due  from  the  at- 
toraies  for  sach  termage.  For  remedy  thereof,  and  that  the  said  clerk 
of  the  warrants^  anc^  triers,  might  not  be  deprived  of  their  jost  and  legal 
fees, — ^it  waa  onlereA  that  **  every  attorney  of  this  Court  should  pay  and 
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.jy^.  The  learned  Serjeant  snbmiltedy  that  this  affidavit  was  a 

B&AosaooBk    eemplete  answer  to  the  application,  and  that  by  the  ancient 

Bs^wK.       ^^  continued  practice  of  the  Court,  the  clerk  of  the  war- 
rants was  justified  in  refusing  to  permit  a  fine  to  pass 
through  his  ofliee,  until  the  fees  in  question  were  paid* 
It  must  be  observed,  that  neither  the  clerk  nor  the  d^ 
puty  exercising  these  ofiices,  have  the  slightest  degree  of 
interest  in  those  fees,  which  are  of  so  trifling  a  nature,  that 
they  can  only  be  enforced  by  the  mode  the  officer  has 
adopted  in  the  present  instance.    Although  the  rule. 31 
Geo.  2,  does  not  in  terms  authorize  the  officer  to  stop  the 
passing  of  a  fine,  still,  it  recites  the  ancient  custom  of  the 
payment  of  termage  fees  to  the  clerk  of  the  warrants;  %nd 
that  several  attornies  who  were  in  arrear  for  their  termages^ 
in  order  to  avoid  the  payment  thereof,  had  practised  in  the 
names  of  others  who  were  not  in  arrear :    and,  as  Walk^ 
er's  termages  had  been  due  ever  since  the  year  1797,  it 
may  fiiirly  be  inferred,  that  he  has  not  applied  to  have  his 
warrants  filed  since;  but  that  he  has  infiringed  on  the  rule 
of  Court,  by  practising  in  the  name  of  others  who  were  not 
in  arrear*  Besides,  the  present  application  was  not  made  by  * 
Walker  himself,  but  by  his  agents  in  town,  and  when  the 
oflScer  discovered  that  Walker  was  the  person  actually  em- 
ployed and  concerned  in  passing  the  fine,  he  was  justified 
in  not  allowing  it  to  be  perfected  until  such  arrearages  were 
paid.    It  may  perhaps  be  said,  that  this  is  a  hardship  im- 
posed on  the  parties  to  the  fine,  but  it  was  the  duty  of  the 
attorney  whom  they  employed  to  conduct  himself  accord- 

• 
diMharge  all  his  arrears  of  termage  to  sach  clerk  of  the,  warrai^tB^.  op- 

hiB4eputy,  before  the  first  day  of  Michaelmas  Term  then  next;  ,and  af- 
terwards should  |)ay  his  said  termage  to  the  said  clerk  of  the  warraats 
or  his  deputy,  before  the  fir^t  day  of  Michaelnuu  Term,  in  every  sub- 
sequent year." 

J.  Willis*  .     ;       ' 
^ «  .  .    E»Ci4ivK.  ,    . 

H.  Bathurst. 

W.  NOKL, 
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iDg  to  the  rates  of  the  Court  of  whk^h  he  id  a  member.  -  At 
the  time  tliey  entrusted  him,  they  committed  themselves  10 
his  care,  and  be  has  so  long  evaded  the  payment  of  those 
fees  which  vere  due  to  the  o£Scer|thatit  would  be  toomuoh 
to  say,  that  the  latter  was  not  justified  in  acting  as  be  didy 
when,  by  the  universal  practice  and  rules  of  the  Court,  be 
was  entitled  to  receive  such  termages  each  year,  at  the  time 
of  filing  the  warrants  of  attorney ;  and  if  the  parties  to  this 
fine  have  received  an  injury,  owing  to  the  misconduct  of 
their  attorney,  it  is  clear  that  they  may  have  their  remedy 
as  against  him. 

Mr.  Seijeant  Pell  in  support  of  the  rule. Even  if  the 

fees  in  question  are  established  by  law  and  nrie  of  Coufty 
it  does  not  follow,  that  the  officer  entitled  to  receive  them, 
can  prevent  a  fine  from  being  passed  without  their  being 
first  paid.  Such  a  principle  cannot  be  substantiated  by 
practice;  nor  is  there  any  rule  of  Court  %?hich  expresses, 
even  in  the  most  distant  terms,  that  the  business  of  a  suiter 
shall  be  stopped,  until  thetermage  fees  due  from  his  attor- 
ney be  paid  by  him  to  the  clerk  of  the  warrants,  who  nr  en*' 
titled  to  receive  them.  If  this  were  so,  the  officer  might  re* 
main  dormant  for  any  number  of  years,  and  make  no  demand 
on  the  attorney;  can  it  therefore  be  said,  that  if  a  client  in« 
structs  an  attorney  to  perfect  a  fine  which  he  folly  expects 
to  be  completed  without  delay,  that  such  fine  can  be  stop* 
ped  in  the  office,  because  the  officer  has  a  claim  on  such 
attorney.  It  has  been  urged,  however,  not  only  that  the 
practice  has  been  uniform,  but  confirmed  by  the  rule 
81  Geo.  2.  No  such  confirmation  however  is  therein  ex* 
pressed,  and  it  cannot  be  supplied  by  inference  that  the 
business  entrusted  to  an  attorney  by  his  client  can  be  imped- 
ed or  delayed,  nor  did  the  Judges  who  framed  the  rule  iu« 
tend  any  such  construction  to  be  put  upon  it:  for  it  merely  di- 
rects, that  every  attorney  of  the  Court  shall  pay  his  arrears 


eAMt  m  TUtmnr  vbrv^ 

bf  iMtag^t  to  the  clerk  of  the  waritiDt%  or  bib  deptly^be^ 
tire  Ihe  first  day  of  Michaelmus  Term  in  every  year.  Id 
Ak  ease,  it  m  svroriiy  that  an  offer  was  made  to  pay  tbenual 
fees  fer  passing  the  fine,  as  well  as  any  termages  which  might 
he  doe  from  the  agents  who  were  employed  to  pass  it, 
if  the  officer  had  demanded  one  year's  termages^  as  being 
due  from  Walker j  it  might  have  been  perhaps  reasoniiMei 
and  as  every  attorney  is,  by  the  rale,  ex(>ress1y  ordered  to 
pay  his  termages  to  the  officer  every  year,  the  latter  might 
have  compelled  him  to  do  so,  by  an  application  to  the 
Court;  and  need  not  commence  an  action  for  that  purpose. 
The  clerk  of  the  warrants  has,  therefore,  an  immediate 
reniiedy,  which  is  specifically  given  by  that  rule.  It 
would  have  been  unnecessary  to  have  made  it,  if  he  had 
before  the  power  of  stopping  an  instrument  of  this  de- 
scription, until  these  fees  were  paid.  It  must  be  also 
observed  that  fines  and  recoveries  are  considered  as  in- 
struments of  the  highest  assurance  in  the  law<  and  if 
the  Court  will  allow  their  execution  to  be  impeded,  for  the 
purpose  of  assisting  their  officer,  it  will  tend  in  a  great 
degree  to  prevent  the  alienation  of  real  property,  which  is 
already  much'  impeded  by  the  strictness  and  technicali- 
ties required  in  documents  of  this  nature.  As,  tbereAl<e, 
the  practice  as  to  the  refusal  to  pass  a  fine  until  those 
fees  are  paid,  is  not  confirmed  by  rule  of  Court;  and  as  it 
is  not  expressed  therein  in  what  manner  they  are  to  be 
paid,  but  merely  that  they  must  be  paid  once  in  each  year, 
tto  inference  can  be  drawn,  nor  can  it  be  collected  firom 
the  terms  of  such  rule,  that  the  cleric  of  the  warrants  caa 
refuse  to  perfect  a  fine,  until  the  arrearages  of  an  aHerney 
are  paid,  and  more  particularly  so,  as  such  officer  may 
have  a  direct  and  immediate  remedy  by  an  application  fta 
Ae  Court. 

*  * 

Lord  Chief  Justice  Dallas It  has  been  agreed  thitf 

the  fees  in  question  are  legal  fees,  and  it  has  also  been 
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admktod  ikat  Ihe  officer  i9|  at  some  time  or  o(lier»  flriMf$d      >J^. 
to  reoeiFe  tbem.   The  question  theo  i^i  whether,  in  tbe  ca«e  BftAci^ovsir 
of  arrettniges,  he  could  seek  to  recover  tbe  termage  feet       Bsow«. 
due  tq  bim,  according  to  tbe  mode  be  has  now  adoptedf 
As  to  their  legality,  they  appear  to  be  founded,  ni^  only 
on  law,  ancient  usage,  and  practice,  but  by  express  orderi 
of' the  CToart.    The  present  application  is  made  by  way 
of  resistance  to  tbe  right  of  the  officer,  to  recover  the 
arrearages  of  these  fees.    It  appears  that  formerly  thenr 
payment  had  been  greatly   neglected,  and  that  sevmd  , 

attoroies  who  were  in  arrear  for  their  terraages,  in  order 
to  avoid  the  payment  thereof,  bad  practised  secretly  in 
tbe  names  of  others  who  were  not  in  arrear.  ThiiQ  it 
appears,  was  afterwards  brought  before  ibe  Court  la 
the  shape  of  a  complaint.  An  attorney  is  an  officer  of  the 
Court,  and  if  be  acts  improperly  is  subject  ip  their  cen^ 
sure  and  control.  Arule  of  Court  was  afterwards  made,  by 
which  those  arrearages  were  ordered  to  be  paid  at  or  be^ 
fore  a  certain  day  therein  expressed.  Tbe  legality  of  tbe 
fees  is  thereby  admitted.  It  is  equally  clear,  that  in  the 
present  case  the  officer  has  acted  conformably  to  ancient 
usage,  as  well  as  modern  practice,  as  he  states  that  be  has 
been  in  the  habit  of  so  doing  for  tbe  last  twenty-five  years* 
The  order  of  31  Geo.  2,  refers  in  terms  to  tbe  ancient  custom 
ofthe  Court,  and  recites,  that  the  payment  of  termage  fees 
was  attempted  to  be  avoided  by  connivance;  and  it  also 
appears,  that  those  payments  were  founded  as  well  on 
several  rules  of  this  Court,  as  upon  such  ancient  usage* 
The  order  then,  after  reciting,  that  there  was  a  very  consider- 
able sum  doe  from  tbe  attornies  for  termage,  and  that  the 
dark  of  the  warrants  and  criers  might  not  be  deprived  of 
their  just  and  leg^l  fees,  directed  that  every  attorney 
of  this  Court  should  pay  and  discbarge  all  his  arrears  of 
tereiage  to  tbe  clerk  of  tbe  warrants  or  bis  deputy, 
before  tko  first  day  of  MtehoclmM  Term  then  Qext»  aiid 


M6  . '  oA8«s  111'  rmnTY  TKBif , 

;S^      dbooM  afttrtrmdr  pay  Mch  isnMgtt  tefere  dM  iMk  dvf 
Blacsbou*!!   of'tbal  t6Fte  »  ^rery  subaequenr  yetr.    tf  agtiiiimj 

Baoww.  t«flwed  to  pay  his  arrtora  pQfsaant  to. that  avdcfv^  fie 
Court  would  not'  penuk  /hioni  to  practiae  an-  au^  -ia 
priBctpley  tfaerefofe,  it  appears  to  me^  tkat  tli«.ordar46aai- 
ly  applies  lo  the  present  quostjon,  and  abo-tlM4Bdpe» 
rates  prospectively.  No  culpable  oeniaMOti  JoM'-kieiMU 
tempted  to  be  impoted  to  the  officer,  for'not  haMtg-d^ 
BMUided  those  fees  before,  and  I  am  thepsAM  oTophshiu 
that  his  Tight  to  them  is  established  by  pvatlioe^ 
Tttle nuMtbe  oonsaqoently  discharged. * 


Mr.  Justtee  Pabk. I  am  of  die  same  opiiiioB;^  '  Vhsb 

this  application  was  malde,<  I  was  not  aware  of  the  fftfie'of 
Court  of  die  91  Geo.  2,  and  at  first  thought'  thhfilh^ftB- 
sent  demand  might  bare  been  in  the  oatui^  of  an  Mtottin 
iiy  the  oficer.  But  on  looking  at  the  older  eotftaiBed  hiiilHrt 
riile;  it  appean  that  it  was  made  in  consequeBce^  of  ut^thtJ 
attornieshayingteiscondueted  themselves;  aadrnttoflipled  to 
avoid  the  payment  oftheir  termag«fees  to  the  oAesfV  ItBlho 
appears,  that  there  was  a  previous  order  of  CooftrnadB  in 
Che  reign  of  WilL  3,  which  has  been  since  lost,  and  tbBl  It  has 
been  theconstant  and  invariable  practice  for  theoffeer  tode^ 
mand  those  fees  from  the  time  of  Elizabeth^  and  whkdi^Ria 
part  of  his  salary.  In  the  last  rule  of  Court,  whidi  was 
made  sixty-six  years  since,  and  signed  by  Lord  Chief  Jus- 
tice fPllies  and  the  three  other  Judges  of  this  Conrif,  it 
was  stated  by  way  of  recital,  that  several  attordieshaJ  prac- 
tised in  the  names  of  others,  they  being  themsidves  in  s&m 
rear  for  their  termages.  That  tooks  as  if  their  business 
might  be  stopped,  and  that  the  present  mode  for  enforctAg 
the  payment  of  the  arrearages  might  be  adopted.  Besidfes, 
h  appears  that  the  obje<it  of  that  rule  was,  that  the  offceii 
might  not  be  deprived  of  their  just  and  legal  fees,  tt  has  bow- 
ever  been  suggested  by  my  Brother  jPef^  that  it  is  the  dbt|** 


^  tht^^ulmg  -to  dtomMl-Mid  ooHeei  tbote^  lenocigte  eve-  Ji^^ 
fy-ymt^  but  it  seens  to  me  Ibat  this  GMmot  be  dooe*  Blacsbousn 
]•  ke  %»  90  to  iVMtemiei^latid;  or  mj  other  diitaot  bs^ww^ 
eoMty^  awl  make  an  apfriieatioa  for  so  triii&g  a  ram  as 
ii^WLfcrftyear'alcnnagat?  The  rule  81  deo.  8»  recognised 
diy^fccl jihat  anreafs  were  then  dne frem  eevefal  attornies; 
asA^iieeiait  dbat  in  fatnre,  they  shoald  be  paid  befoie 
a  8|nft  dey  in  each  34nr,  via.  befoie  the  -first  day  of 
a  aaij\ilfffaiaaimat  'form,  as  the  time  for  sn^  payoieat 
arwhaJipe  iMMnite  and  uno^^n.  Althoagb  it  may  at 
fiial  appear  a  hardship  on  a  diNit,  thai  his  business  may 
be  stopped  on  account  of  the  negligence  or  misconduct  of 
hsi  lfttoins|rcin  net  having  paid  his  termages  to  the  oficer 
o£4he  Cortrt  ^  still,  it  must  be  conisidered  t(H^  the  suai 
isyailileti  1  is  eaiktiamely  small,  if  taken  irith  lefarance  lo 
eMh*attQffncgr  individually,  .dthougfa  it  will  amount 'to 
sainalhing  i^oo^derable,  when  collected  by  the  ofiiperfrom 
aUilheiQ  who  .are  liable  to  pay  such  termages ;  and  if  a 
piirly  is  injured  through  the  misconduct  of  his  att<Nmeiy«  he 
aisgr  J^itfisr  <Uemiss  him,  or  have  his  remedy  against  him.  In 
4Hl<!apst  of  Chancery,  if  an  application  be  made  by  a  soli- 
^tm  to  file  a  bill,  the  officer  will  not  permit  it  to  be  don^^, 
hsMA  certain  ihes  are  paid  by  the  person  making  such  afH 
pliOaliott. 

Mr«  Justice  BuRaouoH. ^The  principal  ground   on 

wludi  I  ilgree  with  my  Lord  Chief  Justice,  and  my  Bro- 
thsf  PiKT^  is,  that  it  appears  to  me,  that  the  oflicer  has  gf 
neoBSsity  adopted  the  only  course  of  proceeding  tor  the  re- 
cpvery  of  the  termages  in  arrear  from  Mr.  fValker^  by  re* 
Antic  ^0  perfect  the  fine  in  qaestion,  until  they  were  paid. 
No  other  mode  could  answer  the  purpose,  except  at  an  ex- 
penae  wliieh  wquld  exceed  their  value ;  nor  has  he  any  other 
means  to  enforce  such  payment.  It  would  be  too  much 
to  aav,  that  he  must  he  driren  to  an  action,  and  if  he  wer^ 
to  apply  to  the  Court,  the  expenses  of  the  motion  and 
stampa  woidd  fiir  exceed  the  amount  of  the  fees  he  might  seek 

vou  viii.  R 
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18M* 

Blacsbolrm 


tQ. vecprer.  Tlie  911m  be  chtfdi^  iii  omi9g  im  hkmfoir.kBgiJb 
feeBf.  and  the  rule  31  Geo»,  2,  pointe  oDI  tbe  Bhode  a«  !•  t|iei|E< 
pdymeDt,  viz.  th^t  every  nlKmey-  ^  tbe-  Court  miat  |tay  aii4 
dttcbai^ge  all  bis-  arreara  Qf  tevmage  befora  tbe  fitat  ^ytoi 
JUichaelmas  Temi  in  every  year,  to  eutttla  biint^o.practiaB  aa 
aucb.  Herd  loo,  Uie  application  is  made  by  the  agents  in  town 
against  tbe  officer,  on  his  refusing  to  complete  tfieftne,  as  he 
bad  discovered  who  their  principal  in  the  country  was,  an^ 
tbat  he  was  in  arrear  for  those  termagea.  If  the  agenta^had 
paid  tbose.arraara^oon  there  be  any  doubt  but  thai  they  nngiitf 
havQ  ebarged  them  in  tbenr  bill  to  their  elicnti  dqd  be  mtttled' 
tPifecQves  from  bkm  as  it  would  notbeinttbenatuveWa  v<w 
lonlary  payment.  1|  therefore  appears  to  moi  to b«  aii«iigra« 
cious  and  improper  application.  It  may<  also  be-obterred, 
that  until  Yery  lately,  crimiaala.  who  were  aeqnitfed  mi  Hre' 
eircuits  were  detained  by  Ibeir  bodies  rnitil  ibey  bad  -diii- 
ohaigad  certain  fees,  which  were  abolisbed  by  a  recent  shK> 
tutc^  aad  divectad  to  be  paid  in  another  way. 

RuFe  dijicfiacged. 


Satnrdmft 
JuM7th* 


Where  an 
•ffidaTit  to  set 
Mide  a  judg- 
ment of  R0n-]9rof 
for  irregularity, 
was  entitled  at 
being  in  two 
WTeral  caaiet 
«gain»t  Beparate 
defendantt,  bat 
written  on  one 
sheet  of  paper 
and  with  one 
stamp  only:'— 
Held  to  be  in- 
sufficient 


WoRLEY  r,  Rylamd. 
Same  v.  Oliver. 

JMr.  Serjeant  OnslotCj  having  obtained  a  rufe  nmij  fki;  set 
aside  a  judgment  of  mmrproi  for  irregularity ;[  Mr.  Seq'eanit 
Pell  now  took  an  objection  to  the  affidavit  on  whi^cb  the 
application  was  founded^  as  it  was  entitled  in,  two  €ausea» 
as  abov^  but  written  oa  one  sheet  of  paperi  i^nd  b^4  on^ 
one  stamp* 

The  Court  held  the  objection  to  be  well  founded,,  aiw 
from  the  title,  it  appeared  that  there  were  two  ^istioolr 
causes  of  action,  which  might  tend  to  mislead  tbedefeo(4aiita^ 
as  they  might  suppose  that  a  separate  motion  was  1094^  i|k 
each  cause:  andtbey  obsi^rved,  tbat  it  was  not  like  tkm 


IN  Tm  TCuMft  TSAR  or  «c^.  IV.  808^ 

^M»^a  ]ihmfl;  wheat  ao  ttflktavit  k  Mthlei  m  31ke  Oig      J^ 

agaiMI  I|i6  dieriff  ef .,  in  a  cause  of  A.  agtthist  ^;;  asr 

that  k  done  fbr  the  parpoee  df  mrorming  the  sherilF  the 
mmesof  the  parties  in  the  eaase  in  whiph  the  action  ie  com- 
laenoed  against  hiia* 

Rale  diichargedL 

Other  r.  Calvbbt.  .     j-w'rX 

•i  BJs  wad  an  action  of  trespass  for  breaking  and  enter*    Where«  in 
119  the  plaintiflTa  closes,  treading  down  grass,  and  destroy*  ^^  jJJ^jJl, 
iag  trees  and  shrubs  Ih^ein,  and  kreaking  down  the  *o">«  issues  are 

«     m  t  t»  foand    for    tha 

bedgca  and  fenoea.  piaimiff  and 

The  dedaiation  contaiaed  two  counts;  the  int  chanred  ^ti>«»/or  the 

,  defendant^  and 

the  trespasses  to  hare  been  committed  wilfully  and  malii*  tfie  iatter  ob- 
cioaaly,  after  notice:  and  the  second  was  similar  to  the  firsts  ''''°'  ?  ""^^"^'^^ 

•"  '         ■  ^   on  an  luue 

oautting  the  charge  of  wilAilness  and  malioe.  The  de«  ^iiich  Koei  to 
fendant  pleaded  first  not  guilty,  on  which  issue  was  joined*  1^^  ^Uintiff'a 
There  were  also  ten  special  pleas:  the  first  of  which  justi-  cause  of  action, 
fied  all  the  trespasses  in  the  first  count,  under  a  public  to  the  general 
riirhtof  way;  and  the  second  justified  all  those  in  the  ^oitsofthe 

^     '  •'  .  "^  cause,  and  the 

second  count,  under  a  similar  right ;    the  third  justified  plaintiff  to  the 
all  the  trespasses  in  the  first  count,  under  a  private  right  ^^^^l^l^*^^ 
of  way;  and  the  fourth  those  in  the  second  count,  under  a  which  are 
similar  right;  the  fifth  justified  undera  private  right  of  way^  JiJlch  ex'end' 
as  to  the  closes  specifically  mentioned  in  the  first  named  ^°'J  <<*  <^e 

-•*■.  !••.        ./•!  1  costs  of  the 

covnt  of  the  declaration ;  the  sixth  justified  as  to  those  nam-  pleadings;  the 
ed  in  the  second  count,  under  a  similar  right ;  the  seventh  ^"!^  exception 

'  being  in  an  ac- 

jnstificd  as  to  one  of  the  closes  named  in  the  first  county  tion  of  replevin 
under  a  private  right  of  way;  the  eighth  justified  as  to  ^^,^^^^^  ^ 
thesaaae  close  mentioned  in  the  second  count,  undet  alik^  considered  ai 
right;  the  ninth  justified  as  to  another  close,  mentioned 
in  the  second  count,  under  a  private  right  of  way,  as  in 
the  eighth;  and  the  tenth  plea  contained  a  justification  aa 
t#  another  elose  mentioned  in  the  second  count  of  tha  de* 
ckration. 


240  CASBS  la.^miMfT.TBiiait* 

iSfta;^  Tbe  i^hiljff,  itt  *&»  replioaftbiit  liaT«ned  all  Ihe  wtvmai 

fights  of  way,  as  set  forth  in  those  pbas,  amd  newljR  asfljgi>» 
ed  extra  viam^  and  diat  the  ^trespasses  were  committed  ti^Nr 
other  purposes  than  the  exercise  of  the  respective  prirale 
rights  of  way^  and  also  for  excess:  the  defendant  joined 
issue  on  the  several  traverses,  and  pleaded  neS  guttfy  to 
the  new  assignment,  on  which  issue  was  also  joined. 

At  the  trial  of  the  cause  before  Mr.  Justice  Park,  at  the 
Summer  Assizes  at  York,  1820,  the  jury  found  n  verdict 
for  the  plaintiff,  on  the  general  issue,  as  to  all  the  ttoes* 
passes  justified,  without  damages;  and  for  the  {daintiff^ipmi' 
the  fourth,  fifth,  sixth,  seventh,  tenth,  and  eleventh  issues 
upop  the  several  rights  of  way  stated  in  the  fourth^  fifth, 
sixth,  seventh,  ninth,  and  tenth  pleas;  and  for  the  defend- 
ant on  the  second  and  third  issues  as  to  a  public  right  of 
way,  and  upon  the  new  assignment;  and  the  jury  ware 
discharged  firom  giving  any  verdict  upon  the  eighth  mid 
ninth  iasne^. 

On  the  taxation  of  costs  before  Mr.  Prothonotary  Wat- 
Umgton^  he  allowed  the  defendant  the  general  costs,  in  the 
cause,  and  the  plaintiff  the  costs  of  the  pleading$  only  on 
the  issues  found  for  binu 

Mr  Seijeant  Pell^  on  the  last  day  of  the  last  Temv  ob- 
tained a  rule  calling  upon  the  defendant  to  shew  cause 
why  the'Prothonotary  should  not  review  his  taxation;  and 
submitted  that  although  the  defendant  was  entitled  to  the 
general  costs  of  the  cause,  yet  that  the  plaintiff  was  entitled 
to  all  the  costs  of  the  i^ues  found  for  him,  which  oug^t 
not  to  have  been  confined  to  the  pleadings  alone,  but 
should  have  been  allowed  as  to  a  proportionate  part  of  the 
expenses  incurred  in  preparing  the  twiefs,  and  attendance 
of  witn^es  at  the  trial.  The  defendant  should  have 
been  prepared  to  shew  that  the  plaintiff  had  no  grround  of 
cbmplaint  whatever  against  him;  and  although  he  might 
bave  foiled  in  his  defence  as  to  a  public  right  of  way^  yet. 
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V. 


m  he  joscified  under  wicfa  right  as  well  «s  a  privale 
it  was  inenmbeiit  on  the  plahitiff  to  prepare  himself  with 
evifleiice  Co  rebut-  both;  in  wbioh  eaae  it  was  neeessary  caltbkt. 
Ibr  hnn  to  l>e  prorided  with  two  difikentaels  of  witnesses, 
by  whieh  a  considerable  and  additional  expense  was  ne^ 
cessorily  inonrred ;  and  it  was  therefore  not  only  reasonable 
but  just  that  he  should  be  completely  indemni6ed  as  to 
all  the  costs  of  those  issues  which  had  been  found  for  him 
as  to  the  private  right  of  way,  as  the  defendant  himself 
had*  pat  a  false  issue  on  the  record  in  that  respect*  Pre- 
riously  to  the  statute  4  Anne^  c.  16,  only  one  plea  could 
be  pleaded,  and  Mn  Justice  Butter  in  Duberley  v.  Page{a)f 
obnenred  that  **  the  meaning  of  the  legislature  in  passing 
that  act  was,  that  though  they  would  grant  an  indulgence 
to  a  defendant,  by  permitting  him  to  plead  several .  pl^s, 
yiet  it  should  not  be  prejudicial  to  the  plaintiff:  and  there- 
fore the  costs  of  double  pleadings  were  by  the  statute  left 
in  the  discretion  of  the  Court."  And  Mr.  Justice  Qreae 
said,  that  (i)  **  the  costs  of  bad  pleading  should  fiill  on  the 
person  who  was  the  cause  of  that  pleading. '*  That  is  the 
clear  and  rational  construction  of  the  statute;  and  herOy 
as  the  plaintiff  was  improperly  put  to  great  expense  in 
collecting  evidence  to  disprove  the  issue  as  to  the  private 
right  of  way,  which  the  defendant  could  not  support,  he  is 
eMttled  to  have  those  expenses  deducted  from  the  general 
costs  of  the  cause,  and  more  particularly  so,  as  the  learned 
Jodge,  before  whom  it  was  tried,  has  since  refused  to  certify 
that  the  defendant  had  probable  cause  to  plead  such  mat- 
ters as  were  found  against  him,  according  to  the  provision 
contained  in  the  5th  section  of  that  statute  (c). 

(a)  «  Term  Rep.  3Q4.  (&)  Id.  395. 

(c)  By  the  4th  sectioD  it  is  enacted  that  "  the  defendant  or  tenant  in 
any  actkm  or  «ait,  or  any  plaintiff  in  repleviii,  hi  any^Court  of  record, 
may^  with  leave  of  the  aame  Court,  plead  as  many  several  matters 
thereto,  as  he  shall  think  neceanry  for  hia  defenQer^^-aod  by  the  6th 
section  it  is  provided,  that  "  if  any  such  matter  sbaU,  upon  a  demurrer 
joined,  be  judged  insufficient,  costs  shall  be  given  at  the  discretion  of 


'  lybv  SerjMftt  £rat  WM  alNMit  to  •hew  cauie  ill  iliB  Ah 
MWnee,  when  Mc  ProthoDOtaiy  IFaUiMgUm  fltaledi  liM« 
it  was  adttiitted  befiwe  bim  on  Ihe  iaxatkniy  tbat  the  dMend* 
ant  was  emhlad  to  the  general  coatt  of  the  oaaae,  aa  the 
inaea  found  for  him  aa  to  Ihe  pnblfe  right  of  way  went  to 
the  whole  caoee  of  adioBt  that  he  had  aecordiiigly  dnlyal* 
lowed  the  plaintiff  the  coata  of  the  pleadinga  on  the  litaM 
fonnd  for  him ;  and  that  dthough  a  defendant  m  «epk?hi 
haa  been  allowed  the  coats  of  the  trial*  witnenea»  fcc  on 
the  iasuee  found  for  htm,  aa  well  aa  the  coata  of  the  plead'^ 
inga,  yet  that  such  a  case  waa  an  exception  founded  %a  the 
peculiar  nature  of  that  action^  in  which  both  partita  am 
to  be  taken  aa  actors,  and  are  ao  treated  by  the  Coui{0)u 

Mn  Pirothonotary  Bay  differed  in  opinion  from  Mn 
PftHhonotary  fFatUngtonf  and  ohaerved  tbat  he  bad  nn^ 
derstood  the  practice  to  be,  that,  where  the  iaraea  foiittd 
Ibr  the  plaintiff  were  material,  he  would  be  entitled  to  the 
costs  of  the  trial ;  but  that  if  they  were  immaterial,  he  Wffold 
only  he  entitled  to  the  coata  of  the  pleadinga  on  auch  iaaues* 

The  Court  said,  they  would  make  further  enquiry,  aU 
though  they  then  entertained  very  little  doubt  but  that 
the  taxation  waa  perfectly  correct,  according  to  the  cases 
of  Vivian  y.  Blake  (i),  Trotman  y.  Holder  (c),  and 
Benefi  y.  Co$ier  (d). 

Car.  ad».  vmli^ 


the  Court;  or,  if  a  verdict  shall  be  foand,  upon  any  iirae  in  the  said 
came,  for  the  plaintiflf  or  demandant^  coats  shall  be  also  given  in  like 
manner;  unless  the  Judge,  who  tried  the  said  issue,  shall  certify  that 

the  said  defendant  or  tenant,  or  plaintiff  in  replevin,  had  a  probable 

cause  to  plead  such  matter,  which  upon  the  said  issue  shall  be  ibood 

sgaioat  liim.^ 

(a)6ee90fU€IHh§pC.3.mC9okY.€hmn.  1  Manh,a3a**--<^)t^ 
East,969.*^(«)  AnU^  V0I.IIL  M5,.— -H^  4e<e^  Vol.  IV.  UOjSi  CI. 
iBrocL&Bing.  46ft. 


Ill  Tumwmimm  vbab  ot  mki».  iv. 

Mr  ^Mtte  Pik^«ki(ti>  nMr  stid,  Itair  hb  tMd  ftp«k«b  to  .^^ 
wwul|  >ail  <h»  Ji»d|^  M  the  MVjcwt,  %rJlo  wer^  detrF^^  O^^Mi 
Bftftkt,  tlMt  the  wsts  ^  the  iMUei  feulid  for  live  plaintiff  Ok^*%*. 
iftlbiicMMe included  only  tlie  tests  of  IliepleadiDgv  od  thtm 
teasB*  •  Tfant  this  point  bad  beenftilly  coasidered  in  BetmH 
V.  OmMs  ^efie  the  Oourt  felt  themselves  boand  by  the 
•oAority  of  Vwiam  v«  JN«*^  n^Mch  established  the  prim* 
ciple  that  a  plaintiff  has  in  iio*clBe  a  rigfat  to  costs,  except 
nAere  he  is  entitled  to  jodgment  cm  the  whole  reeord,  and 
that  vrhere  the  defendant  obtains  a  verdict  on  an  issue  to 
a  ploa  which  goes  to  the  wh^e  of  the  plaintiff's  cause  of 
action,  the  defendant  is  entitled  to  the  general  costs  of  the 
oaosey  and  the  plaintiff  to  ihe  costs  of  those  issues  only 
which  are  found  for  him,  and  that  the  costs  of  those  issues 
mean  the  costs  of  the  pleadings  only.  The  cases  of  re* 
pJovin-da  not  apply,  as  they  form  an  exception  to  the  gene?- 
ralTttle,  'whiob  appears  to  have  been  wiversally  adoptt^ 
•d  and  properly  exercised  by  the  Prothonotary  in  this  cassb 
This  role  thorefiwe  must  be 

IMMharged. 

« 

(c)  Lord  Chief  Justice  t)alU$  was  not  in  6ourt  when  the  apphcstion 


*  » 


R.  iSerjeant  Vaughan  moved  that  the  declaration  in  Where  a  de- 
Ihis  cause  might  be  referred  to  the  Prothonotary,  to  strike  ^^.'^'blru  o?et. 
ool  such  counts  as  be  might  think  unnecessary,  on  aiBda-  change  con- 
vtts  which  slated  that  the  action  "was  brought  on  two  bills  yonelch^MWl 
of  excbanffe;  tliat   the  declaration  contained  a  separate  »  >ll  ^^^  mo- 

ney  eoontSi  and 

eount  on  each,  as  well  as  all  the  moliey  counts,  together  a  coont  for  io- 
witb  a  count  for  interest^  which  he  submitted  that  the  plain-  ^""|^JfJ^^^ 
tiff  would  be  entitled  to  n^ithout  the  introduction  of  such  a  stride  oat  the 
count,  and  that  it  was  therefore  unnecessenry  and  auper-  onneeemrj^ 

fluous.  6r  iuperflaoai. 


Lord  BSeh^fom  mUi  Lord  SikrAofoUffk,  tint  mptiaif  vof 
dM  deaeriptiOD  irBm^fireqaently  mofe  ventbuft  ihattsdib 
laittwi  GOftplaioed  of.  That  if  the  plaintiff  <uiedM^ llba 
eoimla  on  the  bilk,  he  niigfat  perhaps  obtaja  %  wmiitA 
eiAerlorittQttey  had  andreoeiired,oroni»aoooaMftali£tied$ 
and  that  it  was  not  to  be  iaferred  dlat  the  j«ry  would  J0ipi»- 
pate  intereat,  aa.  a  matter  of  coorse. 
-  The  learned  Serjeant  therefore  took  nothing- by  bis 

tiOB.' 


*  I.. 


rJ!^\ntL  «  Beiixt  v.  Jones. 


•», 


June  IWh. 

Wbere  the     A  HIS  was  an  action  of  casumpsit  on  the  following  agrees 

plaintiff  and        ^    '^. 

defendant  en-     ™**"^v  .       . 

leredinto  arti-  ^Tfais  agreement  entered  into  this  2nd  d^y  of  August, 
m«C^by^hich  M22,  between  Michael  Eeiify  of  Oxford  Ar^tfe^TictnalleT, 
the  former,  in     of  the  OHc  part,  and  Edward  Janes,  of  TothilUstreet,  of 

consideration       •  v.    .  - 

of 2SooJL,agreed  the  Other  part^Witnesseth,  that,  in  consideration  of  the 

iatt'^"tire*^e«se  ^™  ^^  ^*'^-  ^^^  **'^  Mtchoel  ReUly  doth  agree  to  sell 

of  a  public  unto  the  said  Edward  Jones  the  lease  of  the  house  and 

thelTbeM  the  premises,  situate,  lying,  and  being  the  sign  of  the  Delaware 

tame,  for  the  jimis,  Oxford  Street,  aforesaid,  as  he  holds  the  same,  at 

ezpiratioji  of       •  k' 

his  term  there-  the  uet  annual  rent  of  75/.  for  the  term  of  fourteen  years 

'^M^^J'*  and  a  half,  from  Midsummer-day  last;  also  his  goods,  fix- 

and  effect^  at  a  tures  and  effects,  now  on  the  said  premises,  an^  which  he 

the°defenda^  has  s  right  to  sell,  at  a  fair  valuation  by  two  appraisers 

agreed  to  take  or  their  umpire.    And  his  saleable  stock  in  trade Porter, 

of  the'fease^'^  not  exceeding  12  butts;  Ales,  90  barrels;  Wines;  .foreign 

and  pay  the  a- 

boYC  som  for  it,  as  also  the  amount  of  the  goods>  fiitare^  and  efl^ts,  and  take  possession 
of  the  premises  on  a  given  day«  when  the  plaintiff  agreed  to  give  up  possession  of  the  said 
premise^  goods  and  effects,  to  assign  licences,  to  repair  or  allow  for  all  damaged  outside 
windows,  and  to  cJfiar  the  rent  and  taxes  to  the  daj  of  quitting  possession;  and  the  ezptoses 
of  the  agreement'  were'  to  be  paid  by  the  parties  in  equal  moieties ;  and  it  was  lastly  agreed 
that  on  either  party's  :aot  fulfilling  ail  and  every  part  of  the  agreement^  he  shoald  pi|y  te  the 
other  5002.  thereby  settled  and  fixed  as  liquidated  damages :— -Held  that  this  latter  sum  was 
not  a  mere  penally  to  cdver  such  damagesas  might  be  actually  incurred  bythenon^performatica 
thereof^  but  that,  on  a  hrearh-by  the  defeadaat  foe  refusiog  to  aooept  an  acaignne^t  ,of  ||e 
lease,  or  take  possession;  he  was  Uable  to  pay  the  plaintiff  the  full  amount  of  that  sum. 


IN  TUB  teVMHTBAft  OV  •BO.  IV.  ^^ 

WftA^HMahmpirkB  aiid>€oafaMiid8,  UCM.; •  t» be  Yilabdby 
fropBt  ignagen,  or  tbeir  ampm;  ai^  Ae  aaid  Sdiiavd 
Ji&km  doth  -agfee  to  tdbe  an  MiignmoDt^f  the  said  Jene 
aiMipreniiaas  aa  above  deiarib^  wkbont  rafouriag  thi 
keacn^a  til]e»  and  tbat  h^  will  pay  tantotbe  aaid  Jtftcioai 
ilsiflyfbe  aam of  2800/.  for  die  laid  leaae, dedoctkig^ba 
4ifMBtt:oCM/.  aow  paid;  alao  the  amoant  of  gooda/ffs^ 
taree,  effects,  and  stock  as  aforeaaidt  together .  with  th^ 
anoanl  oflbe- unexpired  term  of  the  lioeiioeayaad  take«poa- 
eeasion  of  tbe  aaid  honae  and  premiees  on  or  before  the 
29th  day  of  September  next,  at  which  time,  and  upon  pay- 
ment thereof,  he  the  said  JUiehael  Beilfy  doth  agree  to  de- 
liver up  poaooooion  of  all  the  aaid  premises,  and  also  the 
effects  and  stock,  to  assign  over  good  and  sufficient  li- 
cences, to  repair  or  allow  for  all  damaged  outside  win* 
dowB,  and  to  dear  the  rent,  tazea,and outgoings,. to  the  day 
of  quitting  poasewion.  And  lastly,  it  is  hereby  mutn^ly 
flgreed^  that  all  law  and  other  expenses  of  <9urrying  thiif 
agreement  into  effect,  shall  be  paid  by  the  said  parties  in 
equal  .moieties,  tmd  that  either  of  them  notfulfiUrng  all 
and  every  party  the  party  not  ft^iUing  shall  pay  unJtothe 
oth^  the  sum  o/500L  hereby  settled  and  fixed  as  HgHt* 
dated  damages^  the  deposit  now  paid  to  be  considered  as 
part  of  the  said  damagea  in  caae  of  default  made  by  the 
said  Edward  Jones^  or  returned  hi  addition  to  the  said 
damages  in  case  of  default  being  made  by  the  said  Mi^ 
chael  lieiUy.    As  witness  our  hands  the  day  and  year  6rBi|t 

above  written. 

/ 

'''^***^  James  Scriven,  M.Reilbf, 

John  Ltmgdon.  .JS.  Jones. 

The  declaration,  after  setting  out  the  agreement,  and 
stating  matual  promises,  averred  that  the  j[>laintiff,  at  tbe 
time  of  making  thereof,  and  from  thence  until  and  after 
Ae  29th  September  theroin  mentioned,  waa  lawftilly  poa- 


AMI  MM^iMiMtyi^rY^Mi^ 


*  « 


« 


BMMt^  kaMttu  trf* « temi  Jirbenoof  fouitecfii  y eim  Uttd  4i  iMilf  ir«A 
tMxpiredl  at  Jtftrf«iiiiiiiier«4fojf>  1883;  lind  Iliiil4itf*ili^«ll 
thttt  term  lie  had  MI  flower  to  wmign  liie  haae  a»d«flll<bd 
^SLttMWM  for  the  rMidiie  tt^udb  tdrto!;  that  be  waa  wilUii|^  to 
have  aetd  md  delirered  to  the  defendtiftt  all  the  goeda^te^ 
tiives  and  effiscU  ^  theprenMea  at  the  time  of  makitigtha 
agrertBeiit,  at  a  fthr  vaivatton,  as  tberem  expreiaedi  te  i^ell 
«  bis  mdeal^le  sKick  in  tnide,  and  to  ha^is  execated  a  pfoper 
aiMigiiment'of  the  lease  to  the  defendant,  anddeltvcred^op 
thd  l^oasaBaion  of  Ibe  ptrenisesy  fixtures,  and  atoek^  on  thh 
'tMt  September  next  aftef  the  making;  the  agteetnent,  and 
assigfned  overg^ood  and  sufficient  Kcences,  ftc.  and  to  hate 
pand  a  ttoiety  of  the  la^  and  oHief  «xpenae8  of  tartymg 
the  agreement  into  eflTect;  and  to  have  perfermed  all  thing* 
llierein  contained  ^m  his  pen  to  he  performed,  Mfilled,  atfd 
kepttujand  assigned  for  breach,  that  Hke  defendMt  did  hot 
Hor  iroald  accept  an  assignment  of  the  lease,  not'  talM 
posaesston  of  the  said^onse  and  premises,  goods,  fixtorsa, 
atid  effects,  and  stock  in  trade,  or  any  of  Ihem,  or  any  paH 
tfteraof,  on  or  befi^  the  9S9th  S^iember  next  after  makhfe||^ 
tfaesaidagteement,  bOtMrholly  tefnsed  so  to  do;  imdcAa 
Mke  contrary  thereof,  on  the  26th  JSeptemberi  1SS8,  gave 
flrtitioe  to  the  plahitiff  iftiat  he  'wmilA  not  perform  the  agrees 
eaent;  that  the  idefendant  had  oot  at  any  time  atece  hhhetw 
to  accepted  an  assignment  of  the  lease  and  posseasioa 
of  the  premises,  ot  paid  the  consideration  meatfoned  hi 
the  agreement,  or  any  part  thereof,  or  in  any  KnaMer 
performed  or  falfilled  the  same  on  his  part,  but  had  tfwre- 
mfafledand  made  default;  and  that,  although  the  said 
fi9th  September  is  long  since  passed,  the  defendant  has 
performed  no  part  of  the  agreement;  by  reason  whereof  be 
became  tfable  to  pay  flie  plaintiff  the  som  of  4501.,  being 
Ae  temainder  or  balance  df  the  said  sum  of  flMW.  in  the 
i^greetnent  mentioned,  and  thereby  agreed  upon  as  fixed 
iM<Ilift)(idM»d  dam^ea,  to  bie  {Miid  by  the  thirty  trot  /firi« 


Whig  tie  4M  Bgtmmtut^  «ft^  dfidiiotiBg'  ud  tlMwiay 
Ae  ittid'Siitti  ^  60/«,  paid  as  a  dtfomt,  vrbm  Am  defendant 
sboHld  be  tiiereto  afterwaida  requested.  Tbe  aecoiid  oMiai 
was  ia  i&ore  g^eneral  terms,  to  which  were  added  the  ceoM 
■Km  moBef  eottDts;  aod  the  defendant  pleaded  the  genera^ 
issue. 


. » 


At  the  trial  before  Mr.  Jastace  Park^  at  fFietlMtMlary  at 
the  Sittings  after  Michaelmas  Tenn^  1822,  the  eHecntioa 
nf  the  ngreement  was  proved,  and  a  letter,  written  by  Ihe 
defendant,  was  gjven  in  evidence ;  in,  which  he  declined  the 
pnrdMse,  and  stated  that  he  would  not  take  possession 
•f  the  premises^  It  also  appeared  that  the  plaintiff^  in  Ae 
month  of  November  following  the  date  of  the  agveemeutt 
had  re^seld  his  interest  in  tbe  prenHses  for  3,200l.^  being 
W&  less  than  the  «noant  whieh  was  to  have  been  paid  bjf 
ihe  defendant,  and  that  the  purchaser  bed  taken  possessioil 
ftoeordinglyi  The  jury  found  a  verdict  fertile  jdaintifll 
damages  60/1,  which,  tegeth^  with  the  sutli  deposiled  bjf 
ilie  defendant  at  the  time  of  making  the  agreement,  woiiM 
amount  to  the  less  tbe  plajntiff  bad  •  actually  suatalnedeH 
the  Te*sale ;  bnt  liberty  was  given  the  plaintiff  te^mdre  thai 
Ae  verdict  might  be  increased  to45W.,  if  theOourtahottM 
be  of  opinion  that  the  sum  of  500A  mentioned  in  the  i^n^ea» 
ment  was  to  be  considered  in  the  nature  of  liquidated  dam* 
ti^es. 

'^  Mr.  Serjeant  Vaugkan  having,  in  the  last  HUary  TemH 
accordingly  obtained  a  rule  itin,  diat  the  verdict  fonnd-bj| 
the  jury  might  be  increased  from  60/.  to  4S0i^  being  the 
talance  of  the  liquidated  sum  of  600/.,  for  which  tbis  ac^ 
ti6n  was  brought :.» 

Bfr.  Sojeant  Lens  and  Mr.  Serf eattt  Lawes .  now  shewH 
ed  cause,  and  snbmitlfed,  that  on  looking  ait  the  nature  ai4 
tenarof  the^ agieemant,  and  takiqg  jt  altogether^  Af^.mm 


Biii$tbe€omklered  as  a  penalty,  and  coQt^u^iiUys.tbat  ia 
l^gaL  effect  tbe  plaintiff  woold  oaly  be  entitled  t^Teaovef 
8ucb  damagea  as  he  had  actoallj  sustained  by  the  d^f^ult 
of  the  defendant,  in  not  taking  possession  of  the  piemises» 
and  which  had  been  properly  estimated  by  the  jury  at  .the 
trial.  The  agreement  contains  different  articles  and  pro* 
y4i|^iis  to.  be.  performed  by  the  parties  which  are  whylly 
independent  of  each  other;  and  the  terms  are,  tb^t  if  ei- 
ther, of  the  parties  does  not  fulfil  all  and  every  part  of  tl^e 
agreement,  he  shall  pay  the  other  600/.  thereby  settl^4 
and  fixed  as  liquidated  damages;  and  according  ^otbe^c-* 
tqal  import  of  those  terms,  a  failfire  ip.  per^maAoe  of  any 
part  of  the  agreement,  however  trifling,  wpuld* subject  the 
party  apt  fulfilling  it  to  the  payment  of  that  ^uvB^  but  it 
could  not  be  the  intention  of  the  parties,  that  if  die  plaipr 
tiff  had  fiiiled  to  perform  a  minor  point,  as  if  he  bad  ne'* 
j^ected  to  jrepair^  or  allow  for  the  damaged  outside  vfior 
4oMr#i  or  to'  clear  the  rent,  taxes,  or  outgoings,  .to  the  day 
9^  qiii^ting  ppssession,  that  he  should  be  liable  for  ,i|iiqh 
jl^gj^iQt  to  pay  500/.  to.  the  defendant,*  or  that  either 
|mrty  should  be  liable  to  pay  the  other  to  that  extent, for  the 
^op-payment  of  the  moiety  of  the  law  and  other  expc^nses 
for  carrying  the  agreement  into  effisct.  This  case,  how;* 
j^?er,  must  be  goverped  by  that  of  Astley  v.  Weldon  (i^ 
^where  the  plaintiff  agreed  to  pay  the  defendant  a  certajjoi 
«um.pe3*  week  ,to  perform  at  his  theatres,  together  withJicr 
ti^ejliling  expenses,  &c.;  and  the  defendant  agreed  to  per- 
form at.  the  theatres  such  things  as  she  should  be  required 
J|^y:th^,  plaintiff,  and  attend  at  the  theatres  beyond  the  uau^ 
hours. on  any  emei^ency,  or  be  subject  to  certain  fines: 
and  it  was  agreed  by  both  parties,  that,  <<  either  of  ,th^pi 
neglecting  tp  perform  the  agreement,  should  pay  to  tbe 
other  200/.;*'  and  it  was  held  that  that  sum  was  in  the  na- 
ture of  a  penalty,  and  not  o^  liquidated  damages;  and  Mr« 

(«)  e  Bub.  &  PttJ.  d46. 


Jtislti^AwlArtbem  stated,  tbat<d>,«ftini|^  /    J^ 

iM  a'gen^ral  principle,  thttt  where  aitielefl  cobtain  eoreiiiaiitil 
fty  the  perfemmnee  of  sere^  things,  and  then' one  lai^ 
sum  i^  stated  at  the  end  to  be  paid  npon  breach  of  per-  . 
formance,  that  mudt  be  considered  as  a  penalty:  bnt  that, 
whetle  k  is  agreed,  that  if  a  party  do  sach  a  particnlar  thing, 
sack  ft  sum  sArall  be  paid  by  him;  thei^  the  sum  stated  may 
be  treated  as  liquidated  damages/'  So  here,  as  the  agree- 
ment was  entered  into  as  a  security  for  (he  performance  of. 
ser^fal  And  independent  acts,  some  of  which  were  less  im- 
portant than  others,  that  distinction  is  precisely  applicable $< 
and  If  the  rule  were  otherwise,  a  party  might  be  called  on 
to  pay  the  whole  sum  for  a  breach  of  the  most  trivial  of  the 
profmions  contained  in  such  agreement  $  and  the  term, 
''liquidated  damages'*  will  not  alter  the  case,  as  it  is  not 
in  the  nature  of  a  penalty  for  the  due  performance  of  the 
whole  of  the  agpreement,  or  of  a  single  act  therein  contained. 
This  case,  therefore,  fells  expressly  within  the  substance 
and  meaning  of  Afitley  r.  Wddan.  Aldiough  in  Baricn 
yt»  Ola»er(b)f  where  the  parties  entered  into  an  agreement, 
diat,in  consideration  that  the  plaintiflfwonld  pay  the  defend- 
ant 175/,,  the  latter  would  withdraw  his  stage-coadi  from 
the  road  from  Croydon  to  Londonj  and  not  engage  himself 
in  driving  any  other  stage-coach  thereon;  and  for  the  due 
performance  of  the  agreement,  each  of  the  parties  agreed 
to  bind  himself  to  the  other  in  600/.,  to  be  considered  and 
taken  as  liquidated  damages,*  or  sum  of  money  forfeited  or 
due  from  the  one  party  to  the  .other,  who  should  neglect  or 
refuse  to  perform  his  part  of  the  agreement.  Lord  Chief  Jus- 
tice Qihbs  was  of  opinion,  that  unless  the  damages  were  to 
be  considered  as  liquidated,  and  definitively  ascerteuned  by 
the  parties  themselves,  the  dausfe  in  the  agreement  could 
me«i  nothing  u—yet,  there  theagreement  was  confined  to  the 
performance  of  one  thing  only,  viz.  the  defendant's  with- 

■ 
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dfturivf  Im  tttdi  from  ths  loidL    H9f»»  k«#ii¥«fv  the 
piVliet -atipvlated  for  the  pcrfdnnanoe  of  ieTenil  ndB^  smm^ 
oCvrhieh  wen^  of  a  most  triml  descriptionf^  ati4  di*<itd}^ 
aotnal  km  the  piaiDtiflT  bas  «iitlaiiied  waa  dearly  aseer** 
takied  to  bare  been  by  tbe  deftcieacrf  on  the  re-sale  of  the 
lNrBiiii9e».    So,  in  Xoiae  v.  Petrs  (a)f  tbe  agreement  waa 
GOBfliwd  Uy  oae  aet  rioaey  niM*  a  contract  by  tbe  dufoajtaat 
to  aianry  the  plaintiff;  and  he  andertook,  that  if  beaho&HI 
DMrry  any  one  dee,  be  woald  pay  her  lOOOi.,  witUo  threa 
montha«ext  after  such  marriage,  aodaa  thepredee  eitm  ve» 
there  fixed  and  agreed  apen  between  the  partiee  ae  a  eouN 
pensation  in  damagea  for  a  breach  of  the  promieey  and  aet: 
by  way  of  penalty  or  liquidated  damages,  that  sum  was 
the*  aicettaiaed  damage,  and  to  which  the  jury  were  gobk 
fined^  oa  its- being  proved  that  the  defendant  hadmar^si' 
rted  another  woman.    In  jRol/ey«P«fet-«on(fr),  where  tbn 
lessee  corenanted  to  pay  an  increased  rent  for  ploaghhig' 
up  meadow  gramtA^  and  converting  it  into  tillage,  if  wai 
GOttridered  in  equity  as  a  liquidated  satisfaetion,  as  it  war 
only  an  agreement  to  pay  a  laiger  sum  Ibr  using  thb  land^ 
in  a  pavtieiilar  way,  and  was  therefore  net  ia  tfaa  antare  e# 
a  penalty*    And  in  Fhtcher  v.  Dycke  (e),  where  two  ^ei^^ 
soaii  agreed  to  perform  certain  work  ia  a  limited  tfaae^  eT 
to  pay  a  iilipalated  weekly  sum  for  such  time  afterwards 
as  it  should  remain  unfinished,  and  the  work  waff*  not 
finished  in  time,  it  was  most  properly  determined  that  the 
weeMy  paymen&  were  not  to  be  considered  by  way  af 
penaltyrbat  in  the  nature  of  liquidated  damages.    Bat  dl 
these  eases*  are  distingnisbable  from  tbe  present,  as  tkej 
applied  only  to  the  performance  and  breach  of  eae  pliftK^ 
cufer  act,  and  which  cannot  operate  in  a  case  of  mere  paa*' 
tial  default    If  parties  stipulate  for  Kquidated  dam^ns^- 
there  must  be  a  reciprecrity  on  each  sid^;  aad  if  tba  dam<« 
ages  in  thja  case  are  laddered  aa  Nqaidatedr  it  wooM; 

W  4  Borr.  ftsa— ^  J)  6  Brown,  Pkrl.  Cm.  476. (c)  2  Tens . 


•* . 


asrQfpMekgr^  il:  wttl  carry  into  tiiset  die  iotrntim^ of  tte« 
parties,  by  aneliogy  to  the.  8lalat»  ft  &  9  WUk  3,  Mo: 
abliog  a  plaiotiff  to  assign  several  breaches  in  an  action 
OB  •  balMl  CDQilitiQiie4  in  a  penalty  &f  the  periMmwAce 
of  flsureaal^  thmgat,  So^  where  ai  suaa  of  mone jv  whelber 
iat!  ^  name  of  a  penaky  o»  otherwise^  ie  iatredoosd  into  m 
odVMattl  or  agweemenlr  ^  ^  v^m  porpoee  of  secitfio^* 
Ihe  cttjoymestt  of  a  coHatenil  object^  the  enjoyment  ii^  tbe> 
ehpeetr  h  consideied  as  the  principal  intent  of  the  contraet^ 
anflL  the.peMilty  only  as  aocessory,  and .  therefore^  onfy  f& 
aecoier  Ihe  daiaage  adnaUy  incsirsd. 


I  * 


Jbord  Chief  Justice  Dallas. — Tbe^nly  qiiestiearl»  tliiti^ 
ean^i.lnrap  on  the  conatmctiion.  ta b& pat oa  the  werd$  ef 
liiQ'lvbi)ik  q£  the  agreeveni,  whick  has  been  enteral  mH^ 
faetfFSM  tbci  plewliff  and  delendant,  from  fi^ieh  I  think, 
IfaHMit  «9ay  Urljr  b^colkcted^  ihal  theinlsnt'of  the  parties 
W4t%  ttmk  Ihe  4aBttges  slipMlaled  for  ^  betwew  theissel  ves^ 
^e»e  to  bsi  cMsidlered  a*  liqaidip^  dkraages^  and  easmoi) 
h»  treatsdiiB  a  penalty,,  although  they  might  opefttt^i# 
aiKh  «i  a  pepMlar  senses  but  the  pavtsee  ha??»  expiMiry* 
i^giised  belweeiL  theanelres^  that  they  sboold  be  setlM 
aiKt  4«ed  an  liquidated  damages^  Thin  ease,  thereibf^^  i# 
alltg^thep  dittttagiiishahk  from  that  ef  iii^Mey*  r.  UTBMok, 
an  welKae  the  others  whioh  hacre  been  cited  in  the  colii«« 
4>f«h*aiguaient»  There,  as  well  as  in  FfelcA^  ^.  JS^efte^ 
the*  .^greesieAt  waa  for  the  payment/of  small  sums  at  at i^ 
pointed  tJBMs,  bufr  hef»  the  agreement  was  entered  fnta  1^ 
thecfieHeilMnee  of  oovenantsef  a»ezlensii^  nature,  an< 
the  .gioss.  awn  for  the  breach  of  it  by  either  of  fh^  parties 
waftfixed.  at  600/;^  by  ^y  of  U^idaied  damages;  antf 
110  eaaer  caa  be  fonnd,  where  these  wordi  have  been  tir-' 
tsodnceAthait  they  asigbt  be  passed  (nw,  and  etkm^kr^ 
ed  by  the  Court  in  tie  nature  of  a  penalty,  ^  wiab^o,) 
•••id  fannding  assy  opinion  on- any- anteeedeut  dedstous, 
h*  to  eonfaa  myaell  entirety  to  the  terms  of  die  agree- 


•r 
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.M8^^  ment  taken  altogether,  firom  which  it  appears  to  tne  to  be 
Rbillt  perfectly  dear,  that  the  damages  in  question  must  be  con- 
JoMTM.       sidered  as  liquidated  damages,  and  not  a  penalty^ 

m  *  ' 

Mr.  Justice  PxRy.  I  am  of  opinibli,  that  the  plaintiff  is 
entitled  to  recorer  the  sua  of  SObL  for  which' this  action 
was  brought. .  There  is  no  statement  of  special  damage 
either  in  the  agreement  or  declairation,  nor  has  any  case 
been  pointed  out  .or  adverted  to,  where,  after  the  parties 
themselFes  have  used  and  adopted  the  words  ^  Hquidated 
damages/^  that  it  has  been  hdden,  that  the  plaintiff 
should  not  recover  the  sum  actually  named  and  fixed  as 
such  damages  in  an  action  founded  on  the  breach  of  the 
agreement.  But  it  appears  to  me  to  be  unnecessary  to  say  that 
^  there  is  no  such  case,  as  on  looking  at  the  terms  of  the 
agreement  itself,  on  which  alone  I  found  my  opinion,  1 
think  there  can  be  no  doubt  as  to  the  intention  of  the  par- 
ties. I  fully  concur  with  the  principle  stated  by  Mr.  Jus- 
tice Heath  in  Astley  v.  Weldan^  that  **  idiere  articles  con- 
tain covenants  for  the  pQ^ormance  of  several  things,  and 
one  large  sum  is  stated  at  the  end  to'be  paid  upon  breaeh 
of  performance,  it  most  be  considered  as.  a  penalty/'  There, 
however,  the  agreement  did  not  contain  the  words  which 
are  to  be  fonnd  in  this  case,  nor  was  there  any  expression 
therein,  amounting  or  even  equivalent  to  *^2tftitc2afeif  closi* 
agesi**  but  merely  that  it  was  agreed,  that  if  either  of  Ae 
parties  should  neglect  to  perform  the  agreement,  he  should 
pay  to  the  other  200/.  to  be  recovered  in  any  of  his  Ma- 
jesty's Cowts  of  record  at  fFesiminsteTf  without  stating  the  * 
mode  by  which  the  sanpe  was  to  be  recovered.  Here,  how- 
ever, the  parties  have  fixed  on  certain  words,  which  express 
how  the  sum  of  600/.  was  to  be  taken  and  settled;  and  in 
Astley  V.  fFeldon^  JLord  Eldon  lamented  the  numerous 
cases  on  this  subject,  and  felt  himsdtf  embarrassed  in  as- 
bertaining  the  principle  on  which  they  were  founded.  It 
does  not  appear  to  me,  that  the  agreement  in  this  case  must 
be  assumed  to  be  for  the  performanceof  several  things  | 
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and  altbottgh  the  fixtures  and  stock  in  trade  were  tbereia  w^ 
specified^,  and  were  to  be  valued  and  paid  for  independently 
of  the  sale  of  the  premises,  yet  the  substance  of  the  agree- 
ment tended  to  one  single  act,  namely,  the  relinquishment 
of  the  whole  of  the  premisesby  the  vendor  to  the  vendee,  who 
Witt  to  enter  and  take  possession  of  the  house,  as  well  as  the 
fixtures  and  stock  in  trade  that  might  be  found  therein  at 
the  time  of  the  assignment.  The  clause  at  the  end  of  the 
agreement  seems  to  me  to  be.  expressed  in  the  strongest 
possible  terms  to  shew  the  intent  and  meaning  pf  the 
parties ;  and  all  the  decisions  concur  in  laying  it  down,  that 
such  intention  must  prevail:  and  where  parties  have  exprei^, 
ly  stipulated,  not  only  that  either  of  them  not  fulfilling  a)I 
and  every  part, of  the  agreement  shall  pay  the  other  500/. 
thereby  settled  and  fixed  as  liquidated  damages;  but  that 
the  deposit  then  paid  (and  which  was  fixed  at  50/.)  was  to 
be  considered  as  part  of  the  damages  in  case  of  default 
made  by  the  defendant,  or  returned  in  addition  to  the  dam* 
ages  of  600/.  in  case  of  default  being  ipade  by  the  plain- 

tifiT; it  appears  to  me  to  be  impo^ible  to  say,  that  both  par- 

ties  did  not  intend  that  the  latter  sum  should  be  consider- 
ed to  be  settled  and  fixed  as  liquidated  damages. 

.  •  •  •  . 

Mr.  Justice  BcRROiTOH..^The  stipulation  between  the 
parties  as  to  whether  the  damages  are  to  be  consider^  as 
liquidated  or  not,  appears  to  ine,  not  only  to  tal^e.this  ca^ie 
out  of  the  decision  of  the  Court,  in  A&ileyy.  W^eldon,  but 
to  be  express  in  terms,  and  binding  on  either,  to  the  amount 
of  5002.,  who  should  be  guilty  of  a  breach  of  the  agreement. 
The  plaintiff  wished  to  retire  from  business  i^ together :  and 
there  is  no  case  which  has  decided  that  where  the  words 
'^liquidated  damages''  have  been  used  by  the  parties  them- 
selves, the  Court  will  construe  them  to  be  a  penalty. 
There  is  nothing  to  prevent  an  agreement  of  this  descrip- 
tion; and  the  parties  have  clearly  and  manifestly  express-^ 
ed  their  intent,  that  a  certain  sum  should  be  fixed  as  li- 

TOL.  VIII*  s 
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<quidated  damagfes.  If  they  were  merely  nominal,  the  de- 
fendant might  have  obtained  relief  in  equity,  but  the  in- 
tention of  the  parties  must  prevail.  As  to  the  statute  of 
fFilUamf  it  operates  only  in  cases  of  an  actual  penalty  or 
penal  sums,  and  was  passed  for  the  purpose  of  relievhifif 
plaiotifl^,  who  previously  could  only  recover  their  debts  at 
law,  by  enabling  them  to  assign  more  breaches  than  one, 
which,  according  to  the  common  law,  they  could  not  have 
done;  and  if  they  failed,  they  lost  their  remedy  altogether. 
Here,  however,  the  sum  mentioned  id  the  agreement  cati« 
not  be  considered  as  a  penalty  or  penal  sum,  as  the  parties 
themselves  have  expressly  declared  their  intention  to  the 

contrary. 

Rule  absolnte  (a). 

(a)  Sec  HmrruoH  v.  Wright,  IS  East,  $iS. 


JmumL  Thompson  r.  Mashitcr  and  Others. 

Goods  sent  by  ^His  was  au  actiou  of  trover,  brought  by  the  plaintiff,  to 

factorfor  sale"  'ccover  from  the  defendants  the  value  of  three  tons  and  a 

find  deposited  half  of  wlialebone*    Plea^JNot  guilty*.    The  cause  came  on 

awarchonse be-  ^oT  trial  before  Mr.  Justice  Parkf  at  Guildhall^  at  the  sil- 

^o"«'."g  h  *f  *'"^  ^^^^^  ^^^  '^^  Hilary  Term,  upon  the  following  adtnis- 

at  a  weekly  *  sious: ^That  the  defendants  were  the  landlords  of  fa  wharf, 

nre  couM  be*^**  warehouse,and  premises  in  Saint  Katharines^newrthe  Towers 

effected,  are  late  in  the  occupatiou  of  one  William  Ramsey^  as  tenant  to 

dhtratned  for  ^heni.    That  ou  tho  7th  March f  1818,  the  sum  of  194^  10». 

»eni  due  from  ^Qg  Jue  from  Ramsev  to  the  defendants,  for  rent  in  ar- 

tbe  wharfinger  i.    i  >  i  •        .  «    • 

to  bit  landlord  ^^^9  ui  respect  of  the  said  premises,  at  the  time  of  the 

inreipect  of  the  digfress  and  taking  the  whalebone,  for  which  this  action 

wharf  and  ware-  ^ 

houe.  was  brought.    That  the  defendants  caused  a  distress  to  be 

made  for  such  rent,  and  that  3  tons,  6  cwt.  and  171bs.  of 
whalebone  wore  seized  under  it,  which  was  regularly  con* 
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denned, .Md  sold  afler  the  lith  Marchy  1818,  for  195/.  98.  J!^ 
Mid  the  'prooeeds  applied  by  them  in  discharge  of  ibe  rent  Taovpsoif 
hi  aopear.  Tiiat  the  wharf  in  question  was  used  by  Sam^  Mjlsuitkh, 
sey  as  a  public  waterside  wharf,  and  that  he  had  ware- 
houses over  the  wharf,  where  be  used  to  reoeiv-e  floods  at 
a  rent.  That  the  whalebone  in  question,  with  about  6  tons 
move,  came  into  the  possession  of  Ramsey,  and  was  depo- 
sited ^in  bis  warehouse  in  JOeeember,  1816,  in  the  name  of 
Stephen  Ckashjfy  as  the  plaintiff's  factor  or  agent;  that  it 
was  kept  there,  paying  a  weekly  rent  fer  warehouse  room, 
at  6c2«  per  ton  per  week ;  that  it  continued  tbeioe  mCleaiby^s 
neme.nntihhe2nd  January^\%\S,o\\  which  day  it  was  trans* 
ferred  into  the  names  of  Devereux  and  Lamberf,  as  the 
plaintilf's  factors.  That  the  whalebone  belonged  to  the 
plaintiff,  and  was  with  his  knowledge  and  consent  depo- 
sited with  Ramsey^  and  that  on  its  being  distrained,  no- 
tice was  given  to  the  defendants  that  it  was  the  property 
of  and  belonged  to  the  pIaintiff..-.C/0a5iCy  the  broker, 
proired  that  the  whalebone  was  originally  consigned  to  him 
by  the  plaintiff  for  sale  on  his  account.  That  he  deposit- 
ed it  at  Ramsey's  wharf  for  that  purpose,  that  it  was  a  pub* 
lie  wharf,  at  which  goods  were  publicly  loaded,  and  which 
^were  usuajly  put  in  the  warehouses  belonging  ta  it,  where 
they  remained  until  sold,  or  otherwise  disposed  of:  and 
{Devereux  stated  that  he  was  an  agent  orfectpr,  andhad 
-Ae  plaintiff's  goods  from  Cleasby^  in  January^  1818,  and 
was  directed  tohold  them  for  sale  on  the  plaintiff's  account; 
and  that  they  were  distrained  in  the  nu)nfhof  .\TaTch  follow- 
ing, for  rent  due  from  Ramsey  to  the  defenoSH^. For  the 

plaintiff,  it  was  contended,  that  the  whalebone  ^^  not  sub- 
ject to  such  distress,  on  the  principle  laid  down  in  the  case  df 
Gilman  r.  Elton  (a),  viz.  that  goods  of  a  principal  in  the 
kands  of  hisfactor  for  sale,  are  privileged  from  distress  for 
rent  due  from  the  factor  to  his  landlord ;  and  it  was  submitted, 

(•)  Afa0,  Vol.  VI.  e4S.  S.  C.  3  Brod.  &  Bing.  75. 
St 
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.J^.      that  goods  in  the  hands  of  a  wharfinger  were  equally  pro^* 
Thompson     tected..-JPor  the  defendants,  the  case  of  \Franci9r»  Wy» 

MASBiTtB.     ^'  (^)   ^^  relied  on. ^The  learned  Judge  otysdrred, 

that  the  question  was,  whether  the  whalebone,  being  in 
the  custody  of  a  warehouseman  at  a  weekly  rent,  was  pri^ 
Tileged  firom  distress  for  rent  due  firom  him  to  his  landlords, 
it  not  being  the  warehouse  of  the  factor;  and  he  directed 
the  jury  to  find  a  yerdict  for  the  plaintiff,  with  leave  for  the 
defendants  to  move  that  a  nonsuit  jnight  be  entered,  or  tfte 
frets  turned  into  a  special  case,  as  the  Court  might  direct: 
di^y  gave  a  verdict  accordingly,  damages  227/.  Ws.  be- 
ing the  val  ne  of  the  whalebone  at  the  time  of  the  con  versbn 
and  sale. 

Mr.  Seijeant  Lawes  having  in  the  last  Term  obtained  a 
rule  nt«t,  that  this  verdict  might  be  set  aside,  and  a  non* 
suit  entered: — 

Mr.  Serjeant  Vaughan^  and  Mr.  Serjeant  Taddy  now 
shewed  cause,  and  submitted,  that  the  exception  estab* 
lished  in  Gisboum  v.  Hurst  {&),  '*  that  goods  delivered  to 
any  person  exercising  a  public  trade  or  employment,  to  1)0 
carried,  wrought,  or  managed  in  the  way  of  his  trade  or 
employ,  are  for  that  time  under  a  legal  protection,  and  privi- 
leged from  distress  for  rent,'*  extends  to  this  case;  and  more 
particularly  so,  as  it  was  recognized  and  adopted  by  Lord 
Chief  Justice  Dallas  and  the  whole  Court,  in  Oilman  v.  El^ 
t€n  (c),  and  held  to  apply  to  goods  placed  in  the  hands  of  a 
factor  for  sate,  which  were  privileged  from  distress,  on  the 
grounds  that  they  were  deposited  with  him  in  furtherance  of 
commerce,  and  public  convenience.  The  same  reasons  apply 
to  the  case  of  a  wharfinger,  who,  in  this  sense,  must  be  con- 
sidered as  standing  in  the  situation  of  a  foctor ;  and  if  so,  the 
necessity  of  trade  equally  applies,  and  the  custody  of  the  one 

(•)  3  Burr.  1498.^— (ft)  1  Salk.  t50.— <e)  Ante,  Vol.  VI,  S5t,  Vf8- 
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ttittst  be  .taken  as  the  custody  of  the  other.  The  whalebone  .^^ 
was  deposited  m  the  warehouse  of  the  wharfinger;  and  he 
held  it  on  aocoant  of  thefactoTt  who  alone  was  to  exercise 
a  dificretiouas  to  its  remoyal  or  sale,  and  who  paid  a  weds- 
ly  rent  to  the  wharfinger  as  long  as  it  might  remain  in  his 
custody*  A  factor  or  agent  is  not  bound  to  have  a  ware* 
koose  of  his  own,  and  the  article  in  question  was  consignedi 
by  tbe  plaintiff  to  a  factor  to  be  managed  and  dealt  with; 
and  brought  into  the  market  for  sale;  and  the  wharfinger^ 
or  warehousemany  was  employed  or  entrusted  by  such  fao* 
tor,  as  his  agent  or  servant,  to  take  care  of  it  until  such 
sale  should  be  effected;  and  it  is  not  necessary  that  it 
should  be  in  the  actual  custody  of  the  factor  to  that  time» 
In  FrancU  ▼•  Wyatif  it  was  stated  in  argument  that  (a) 
"goods  on  a  wharfs  or  at  a  warehouse  for  exportation,  were 
privileged  from  distress  for  the  sake  of  public  trade  and  nti* 
lity/'  and  that  position  was  not  objected  to  by  the  oppo- 
site counsel,  or  contradicted  by  tbe  Court.  Whether  the 
wharf  had  been  private  or  public,  the  plaintiff's  goods 
would  have  been  equally  protected,  on  tbe.  principle  laid 
dorwn  in  B^de  v.  Burley  (b);  where  yarn  was  sent,  to  a 
neighbour's  beam  to  be  weighed : —  or  a  horse  in  a  hostry,  or 
sacks  of  corn  or  meal  in  a  mill  or  market,  all  of  which  are 
held  to  be  privileged  from  distress  for  rent,  on  the  grounds 
^f  tr^ide  and  public  convenience  (c).  Here,  however,  it  is 
admitted  that  the  wharf  was  a  public  wharf,  and  the  whale- 
bone must  be  considered  as  in  the  hands  or  custody  of  the 
plaintiff's  iactor  until  sale;  and  if  not,  it  was  protect- 
ed, even  if  it  can  be  deemed  to  be  in  the  custody  of  the 
wharfinger,  as  it  was  deposited  with  him  for  the  purpose 
and  benefit  of  trade. 

.  Jdr.  Serjeant  Lowes  in  support  of  the  rule..^The  case  of 
Oilman  v.  Eltcn^  is  mainly  distinguishable  from  the  pre- 

(«)  S  Borr.  1502. iff)  Cra  Eliz.  0^ (e),Co.  Lit  47  «. 
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Jfi»^  MDty  as  there  the  goods  were  in  the  possession  and  on  tkr 
Thom Fsoir  premises  of  the  factor  himself,  on  whom  the  hindlord  had 
UjL^mu*  distrained  for  rent  dae  from  him  as  his  tenant*  Here, 
however,  they  were  in  the  possession  of  a  wharfinger,  who 
is  a  person  of  a  wholly  different  character;  and  the 
principle  on  which  Oilman  v.  EUon  was  decided,  was 
expressly  confined  to  the  ease  of  a  factor.  Here  it  is  ad* 
mitted^  that  the  whalebone  in  question  tielonged  to  the 
plaintiff,  and  was  deposited  with  Ramsey ,  with  his  knowi* 
ledge  and  consent;  and  not  to  be  carried,  wrought,  or 
mapaged  by  him,  bat  to  remain  at  a  certain  weekly  rent, 
until  sold,  or  ultimately  disposed  of*  Although  the 
case  of  a  wharfinger  has  been  put,  on  the  authority  of 
Franei$  v.  Wyatt^  yet  there  the  illustration  was  con- 
fined to  goods  on  a  wharf  for  exportation,  and  not  ly- 
ing there  for  the  purpose  of  sale.  Besides,  here,  the  goods 
were  in  the  hands  of  Ramsey  as  a  Warehouseman  rather 
than  a  Wharfinger,  on  whom  no  management  devolved,  and 
who  was  liable  to  the  defendants  for  the  rent  of  such  ware« 
house;  and  as  the  plaintiff  consented  to  the  consigdment  to 
him,  he  must  have  been  awareof  his  liability  tohislandlords^ 
All  the  cases  where  goods  on  the  premises  have  b^en 
held  privileged  from  distress,  are  those,  whtf e  they  have 
been  lefl  with  a  bailee,  for  the  purpose  of  being  wrought 
on,  or  managed ;  whilst  here,  the  factbr  alone  had  the  power 
of  disposition  or  sale,  and  the  wharfinger  oi' warehouseman 
had  no  control  over  the  whalebone,  except  for  the  mere 
purpose  of  safe  custody;  and  if  it  were  held  not  to  be  dis- 
trainable,  it  is  impossible  to  say  to  what  an  extent  a  pri- 
vilege of  this  nature  may  be  carried. 

Lord  Chief  Justice  Dallas..— I  am  of  opinion  that  in 
this  case  the  plaintiff's  goods  were  not  liable  to  be  dis- 
trained. It  has  not  been,  contended  in  the  course  of  the 
argument,  that  they  would  not  have  been  protected,  if 
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they  liad  heen  «wt  iipmedinlely  by  the  oirDer  to  the  whaf-      >Jf^^. 
fiiifer»  and  bad  r^maio^  in  bis  custody  as  such.    It  fnay^     Tbomp^ow 
therefore,  be  assumed,  ou  grounds  of  public  policy  and     n^^gH^TSB- 
conreoieuce,  as  well  as  for  the  beDe6t  of  trade,  that  goods, 
so  deposited  on  a  wharf,  would  be  protected  from  a  distress 
made  by  the  landlord  on  the  wharfinger,  for  rent  due  from 
him  as  his  tenant.    If  it  were  necessary  to  go  further,  and 
consider,  whether  the  warehouse  was  taken  pro  tempore^  or 
not;  yet,  as  it  was  a  warehouse,  tbe  goods  must  be  taken 
to  be  in  the  possession  of  the  factor  for  a  temporary  pur* 

pose,  and  deposited  there  accordingly: and  whether  be 

took  them  into  his  own  warehouse,  or  actual  custody,  or 
whether  he  paid  a  rent  f(Ar  a  warehouse,  hired  for  the  purr 
pose  of  the  deposit,  appears  to  me  to  make  no  diiSer- 
ence  in  the  case.  Besides,  the  factor  was  the  agent  or 
aeryaot  of  the  owner  of  the  goods,  and  as  such,  depo« 
sited  them  in  Ramsey's  warehouse,  on  account  of  bis 
principal ;  so  that  in  point  of  fact,  the  case  is  the  same  ap 
if  the  owner  himself  bad  immediately  sent  them  there. 
It  is  true  that  in  Gilman  y.  JElton,  I  confined  my  observa^ 
tions  to  the  case  of  a  factor,  as  I  then  thought  a  wharfin-* 
ger  or  warehouseman  might  be  distinguishable;  but  here 
the  goods  were  originally  consigned  by  the  plaintiff  to  a 
,£ifCtor,  to  be  d^alt  with  io  the  course  of  trade ;  he  was  there- 
fore to  be  considered  as  the  agent  of  the  owner  to  sell, 
and  he  accordingly  caused  tbem  to  be  deposited  in  a  ware- 
house, on  a  public  wharf,  until  such  sale  could  be  effected. 
But  on  the  broader  ground,  that  goods  deposited  with  a  whar- 
finger are  protected  for  the  benefit  of  trade  and  public 
Gonyenience,  during  the  tipie  they  remain  in  bis  custody 
as  such,  I  am  of  opinion  that  the  whalebone  in  question 
not  liable  to  be  distrained  by  the  defendants. 


Mr.  Justice  Park... The  doctrine  and  principle  laid 
down  in  the  case  of  Gilman  v.  EUon^  where  all  the  pre- 
yious  decisions  on  this  subject  were  fully  discussed  and  con- 
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2^^      sidered  by  dieCtart,  are  particnlariy  ttpjAieaMe  ta  !&« 
present*    It  is  unnecessary  to  spediy  any  partieolarspeoiea 
of  trade,  wberegoods  may  be  protected ;  as  the  gwieral  prin- 
ciple extends  to  the  exemption  from  distress,  not  on  ao* 
count  of  the  character  of  the  indiTidaal  in  whose  hands 
they  are  deposited,  but  for  the  benefit  of  trade,  which  alone 
is  to  be  considered,  and  for  which  only  such  goods  are  by 
law  to  be  favoured  or  protected.    To  this  general  ground  I 
shall  now  confine  myself^  and  therefore  think  it  unnecessary 
to  touch  on  any  distinction  as  to  whether  Ramsmf  might  be 
considered  as  the  servant,  or  stood  in  the  place  of  the  fiio* 
tor.~«Although  the  instances  put  by  Lord  CbAe,  with  re- 
gard to  exceptions  from  distress  as  to  trade  (a),  do  not 
apply  in  terms,  yet  they  are  strongly  illustrative  of  the 
principle  by  which  the  present  case  must  be  governed  and 
decided.    So  the  fiicts  and  circumstances  of  the  case  of 
Qi$boum  7.  Hurst  bear  strongly  on  this,  as  well  as  the 
rule  there  laid  down  by  Lord  Chief  Justice  Holt  and  the 
whole  Court,  viz.  '^that  goods  delivered  to  any  person 
exercising  a  public  trade  or  employment,  to  be  carried,' 
wrought,  or  managed  in  the  way  of  his  trade  or  employi 
are  for  that  time  under  a  legal  protection,  and  privileged 
from  distress  for  rent:''  and  even  in  the  case  of  a  private 
engagement  it  was  there  resolved,  '^  that  any  man  under- 
taking for  hire,  to  carry  the  goods  of  all  persons  indiffer- 
ently, was,  as  to  this  privilege,  a  common  carrier;  for  that 
the  law  has  given  the  privilege  in  respect  of  the  trader, 
and  not  in  respect  of  the  carrier;   and  that  the  case  of 
Rede  v.  Bur  ley  was  stronger,  where  two  tradesmen  brought 
their  wool  to  a  neighbour's  beam,  which   he   kept  for 
his  private  use,  and  it  was  held,  that  it  could  not  be  dis- 
trained." On   the  general  principle,  therefore,  that  the 
whalebone  in  question  was  not  distrainable,  but  ought  to 
be  protected  for  the  benefit  of  trade,  I  am  of  opinion  that 
the  verdict  found  by  the  jury  ought  not  to  be  disturbed 

(«)  Co.  Lit  47  «. 
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Mr.  Josltce  BuBRO0GH_TIie  case  of  Okbcmm  v.  Hurst 
appears  to  me  to  be  precisely  in  point,  as  the  whalebone 
in  question  ^ras  landed  at  the  wharf  according'  to  the  conrse 
of  trade,  and  was  only  to  remain  there  until  it  was  sold : 
I  am  fherefere  of  opinion  that  it  onght  to  be  protected. 
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1825. 


Tbohpsov 

MASBITXm. 


Lord  Chief  Justice  Dallas  added,  that  this  very  case 
was  put  by  counsel  in  argument  in  the  case  of  Francis 
▼.  Wyati  and  not  denied  or  contradicted  by  the  adverse 
counsel,  or  the  Court.  It  may  therefore  be  Airly  inferred 
that  goods  on  a  wharf  were  there  considered  as  protected 
from  distress. 

Rule  discharged. 


Brix  v.  Br  ah  am.  ?'«*««'^» 

June  lOM. 

7HIS  was  an  action  of  assumpsit  on  a  bill  of  exchange  Where  a  bank- 
for  64/.,  drawn  by  one  Moore^  upon,  and  accepted  bv  Xo-  f'^!*  ■^•'  ^^ 

.•r  ■  ^  •'  issuing  ft  com- 

r^//,  and  indorsed  by  toe  defendant  to  the  plaintiff.  The  missioo  against 
declaration  contained  a  count  on  the  bill,  as  well  as  counts  JbSininVhi**'* 
for  goods  sold  and  delivered,  and  the  usual  money  counts,  certificate,  pro- 
The  defendant  pleaded, /?Vr«/,  the  general  issue;  Secondly^  who  hiiTot' **' 
the  statute  of  limitations ;  and  Lastly^  his  bankruptcy  and  P"^***  "°^« 

\  the  conmisaion^ 

certificate;  on  which  issue  was  joined.  At  the  trial  of  the  to  pay  .him  the 
cause,  before  Lord  Chief  Justice  Da//a#,  at  fTestminster,  !I**°lf  ""^^."u^" 

'  '   mand,  notwith- 

at  the  Sittings  after  the  last  Hilary  Term,  it  appeared  that  itanding  the 
the  plaintiff*  and  defendant  had  dealings  together  in  1813,  ^J^^i^Z^  , 
when  tbe  former  sold  goods  to  the  latter,  to  the  amount  of  biiiofezchango 
80/.    That  the  defendant  became  bankrupt  in  1815,  when  a  purpose:— 
commission  was  sued  out  against  him,  but  under  which  the  ^*'l'  ***■*  ^^ 

^  certificate  was 

plaintiff*  did  not  prove  his  debt;  and  that  tbe  defendant  ob-  no  har  toan 
tained  his  certificate  in  July,  1820.   That  the  defendant,  af-  ^'^h"  ^mf^ 

the  debt  doe 
before  tbe  bankniptcj  being  a  good  consideradon  for  the  promise>  and  which  would  have  been 
available,  even  if  made  after  the  certificate  had  been  obtained. 
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i^  the  MOHlg  of  Ike  GommissioDi  but  Wfore  ot^tiaoing  \i» 
certificate,  told  the  pluiotiff  that  he  should  pot  loie  onefa^- 
thiog,  biit  receive  the  whole  of  his  demandy  notwith^taud- 
iDg  the  bankruptcyi  aod  indorsed  to  him  the  bill  in  qQestion. 
which  became  due  in  Maroh^  1819.  On  these  facts  being 
proved,  his  Lordship  directed  a  nonsuit,  reserving  to  the 
plaintiff  liberty  to  move  to  set  \%  aside,  and  have  a  verdict 
entered  for  bi<u  for  54/»,  the  amount  of  the  bill. 

Mr«  Serjeant  Vaughan  in  the  last  Term,  obtained  a. 
n^le  nin  %o  that  effect,  and  relied  on  the  case  of  Roberts 
V.  Morgan  (a)f  where  it  was  held,  that  a  promise  of  pay- 
ment made  by  a  bankrupt  to  a  creditor,  before  he  had 
obtained  his  certificate,  is  sufficient  to  revive  the  debt,  and 
is  not  destroyed  by  the  certificate  obtained  afterwards. 
There,  the  bankrupt  told  a  creditor  under  a  former  commis- 
sion, that  he  should  not  suffer ;  so  here,  the  defendant  not 
only  did  so,  but  gave  the  bill  as  a  security  for  that  pur- 
pose. The  new  promise  created  a  new  debt,  on  which 
an  action  could  be  maintained,  although  the  original  con- 
sideration for  the  plaintifi'^s  demand  might  have  been  prove- 
able  under  the  commission,  and  consequently  barred  by  the 
certificate. 

Mr.  Serjeant  Cross  now  shewed  cause.  Although  in 
TVueman  v.  Fenton(b)  it  was  held,  that  a  bankrupt,  qfier 
a  commission  of  bankruptcy  su^d  out  against  him,  might, 
in  consideration  of  a  debt  due  before  the  bankruptcy,  and 
for  which  the  creditor  agreed  to  accept  no  dividend  or  be- 
nefit under  the  commission,  make  such  creditor  a  satisfac- 
tion in  part,  or  for  the  whole  of  his  debt,  by  a  new  under* 
taj^ing  or  agreement,  yet  that  case  is  distinguishable  from 
the  present;  as  there,  the  bankrupt  accepted  a  bill  of  ex- 
cliange,  in  satisfaction  and  discbarge  of  two  oflier  accept- 

(«)  f  Eip.  N.  P.  C.  75(J,  (5)  Cowp.  544. 
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^Dees  fpirtn  by  htv  to  the  plaintiff,  previoosly  t&  tke  bank*  .j^g^ 
mptcy.  There  was,  tbeteforeyao  entirely  new  consideratioa, 
and  a  new  contract,  whilst  here  there  was  no  new  eontract, 
as  the  bill  was  indorsed  by  the  defendant  to  the  plaintiff, 
in  part  consideration  of  the  old  debt,  which  being  due  pre- 
Tiously  to  the  bankruptcy,  was  proveable  under  the  commis- 
sion,  and  consequently  barred  by  the  certificate.  AU 
though,  however,  it  may  be  here  said,  that  the  promise, 
after  the  bankruptcy,  coupled  with  the  indorsement  of  the 
bill,  might  constitute  a  new  contract ;  yet,  if  that  contract 
be  looked  at  per  ^e,  it  ihust  be  considered  ais  a  nudum 
jeMBcfifm,  as  it  was  not  founded  on  a  new  consideration;  and 
if  so,  the  present  action  cannot  be  sustained.  In  Birch  v. 
SiarlaHd(a}f  where  a  defendant  was  in  execution  at  the 
suit  of  the  plaintiff,  and  a  commission  of  bankruptcy  issued 
againnt  him,  and  he  was  declared  a  bankrupt,  and  soon  af* 
(erwards,  in  order  to  regain  his  liberty,  he  g^ve  the  plain- 
tiff abend  and  warrant  of  attorney  to  confess  judgment 
for  the  old  debt,  and  the  defendant  afterwards  obtained  his 
certificate;  it  was  held  to  be  no  bar,  because  the  bond  and 
warrant  of  attorney  were  given  in  order  to  procure  the  de^i 
fendant's  liberty;  which  was  considered  by  the  Court  to  be 
in  tl|e  nature  of  a  new  debt,  arising  upon  a  new  coosidera«^ 
tkuh  and  that  the  old  debt  was  thereby  extinguished. 
Efere,  however,  there  was  no  express  promise  by  the  de« 
fettdant  to  pay  the  debt  due  to  the  plaintiff  before  the 
commission  was  sued  out,  but  only  a  declaration  of  his 
intention  that  he  should  not  suffer;  and  it  cannot  be  said 
tbat  a  new  debt  was  created  by  the  mere  indorsement  or 
transfer  of  a  bill  by  the  defendant  to  the  plaintiff,  after 
his  bankruptcy;  and  if  that  had  not  been  done,  it  is  quite 
dear  ttfat  diere  wos  no  new  consideration  fof  the  defend* 
ant's  promise. 

Lord  Chief  Justice  Dallas.  ^  Although  a  bankrupt  is 

(«)  1  Term  Rqi.  719. 
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I8gg^  discbargned  hj  his  certificate,  from  all  debts  due  at  tbe  time 
of  tbe  commissioD,  be  may  still  make  bimself  liable  after* 
wards  by  a  new  promise.  Here,  the  defendant  not  only  pro- 
mised in  terms  to.  pay  the  original  debt  after  the  commission 
was  sued  out  af^ainst  him,  but  indorsed  the  bill  in  question  to 
tbe  plaintiff,  as  a  security  for  tbe  payment  of  such  debt: 
and  although  the  defendant  afterwards  obtained  his  certi* 
ficate,  I  am  now  of  opinion  that  it  is  no  bar  to  the  promise 
made  by  the  defendant  after  his  bankruptcy. 

Mr.  Justice  Park. The  case  of  Birch  v.  Sharland  ap- 
pears to  me  to  be  applicable  to  the  present,  which  the 
Court  observed  ^^  was  the  same  as  if  a  new  promise  had 
been  given  for  the  same  debt,  upon  the  same  consideration^ 
even  after  a  certificate  obtained,  which  would  operate  as  a 
new  debt,  because  the  old  debt  still  remained  in  equity/' 
Here,  the  defendant  not  only  promised  the  plaintiff  that  he 
should  not  lose  one  farthing,  but  indorsed  the  bill  in  ques- 
tion to  him;  and  if  he  had  done  so,  even  after  he  had  ob- 
tained his  certificate,  it  might  be  made  available  against 
him,  as  the  debt  due  before  the  bankruptcy  was  a  good 
consideration  for.  the  promise  and  indoniement.  In  fFUm 
Uams  V,  Dyde{a)f  which  was  an  action  of  astumpsii 
for  goods  sold  and  delivered,  and  the  defendant  pleaded 
his  discharge  under  a  commission  of  bankruptcy,  Lord 
Kenyan  ruled,  that  the  plaintiff  was  not  obliged  to  declare 
specially,  but  might  give  the  new  promise  in  evidence. 

Mr.  Justice  Burrouqh,  ..The  only  question  is,  whether 
there  was  any  consideration  for  the  indorsement  of  the  .bill 
by  the  defendant  to  the  plaintiff,  at  the  time  it  was  made. 
As  theold  debt  was  not  proved  by  the  plaintiff  under  tbe  com- 
mission, it  remained  in  full  force,  and  the  subsequent  pro* 
mise  was  founded  on  a  good  consideration ;  and  even  if  it  had 
been  made  by  the  defendant,  after  the  certificate  had  been  ob» 

(«)  Peake*!  N.  P,C,  eg,  5d  edit  99. 
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teined,  itwonld  befouhded  onaconBideratioDoii  which  an 
action  ofassumpsU  might  be  maintained.  The  original  debt 
remained  in  stiUu  quo  and  altogether  unsatisfied.  Besides, 
the  indontement  of  the  bill  must  be  considered  as  a  new 
contract,  and  creating  a  new  debt.  The  rule  therefore  for 
entering  a  verdict  for  the  plaintiff  for  the  amount  of  the  bill 
must  be  made 

Absolute. 


MS 


1828. 
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I  HIS  was  an  action  of  trespRss_The  declaration  stated  The  23d  section 
that  the  defendant,  on  the  23d  August,  1881,  with  force  ^I5?"'L*'^"'L 

z8  Geo,  3,  c.  37, 

and  arms,  fcc.  seized  and  took  a  certain  vessel  of  the  plain-  enacts,  that  if 
tiff's,  called  the  Friendschap^  together  with  her  cargo,  ;°^b7o!i''h*'** 
tackle,  and  stores,  of  the  value  of  1500/.  and  which  vessel  against  any  per- 
was  then  bound  on  a  voyage  from  Leghorn  and  St. Maurice,  thhig^bj  hfrn 
to  Amsterdam,  and  kept  and  detained  her,  together  with  <^^°®  i°  P°»(>- 
her  cargo,  tackle,  &c.  for  six  weeks,  and  damaged  her  cable,  statute  reUting 
whereby  the  plaintiff  sustained  special  damasfe.     The  de-  *°.^if  Majes- 

^  ;  r  o  ty's  Customs  or 

fendant  pleaded Not  guilty.  Excise;  itnust 

At  the  trid  of  the  cause,  before  Lord  Chief  Baron  fttcA-  tuhrtA^T"^ 
arcb,  at  the  Summer  Assizes,  at  Maidstone,  1822,  the  plain-  >»mi<As  next  af- 
tiff  was  nonsuited;  but  in  the  following  Michaelmas  Term,  or  thing  done. 
upon  a  motion  made  to  the  Court,  a  rule  iif^t  was  obtained  V^  ^^^^  "^^^ 

,  _  _  .         ,  .  .  1       ^    .  *'°°  tnneth  that 

to  set  aside  such  nonsuit  and  have  a  new  trial_Onitscom«  bo  writ  sbaii  be 
ing  on  for  argument  in  Hilary  Term  last,  it  was  ordered  Inch^^"un' 
that  the  following  case  should  be  stated  for  the  opinion  of  ^i^  •"^  calendar 

month  next  af> 
ter  notice  in  writing  of  sacb  action  shall  have  been  delivered  to  him;  and  the  26th  section 
enacts^  that  it  shall  be  lawful  for  such  person,  at  anjr  time  within  one  calendar  ntonth  after  such 
notice  to  tender  amends  to  the  person  complaining: — Held,  that  an  action  brought  against  a 
revenae  officer,  nnder  the  3dd  section  of  the  statute,  must  be  commenced  within  three  Usnar 
MMlJbi  next  after  the  matter  or  thing  done. 


396  CASISS  m  TfHNlTT  TBRMy 

;1S»        the  Court  •—The  plaintiff  is  a  «fCbjeet  of  the  king  «f  Ae 

Ctrocm        Netherlands^  and  master  of  the  ship  Vriendsckap,  a  Duieh 

^. 

B    th  *  The  rule  for  setting  aside  the  noasmiin  Michaelma$  TenD^  18aft» 

28  Geo.  3,  c.d7,  was  ol»taiiied  'by  Mr.  Serjeant  Toddy  on  another  ground*  viau  that  al- 
8.  Sd.itisfnact-  though  the  ship  was  boarded  by  the  defendant  on  the  23dAiigwt9  yet 

cd    thftt  "  if 

aiiT  action  shall  ^^*^  *^®  seizure  was  not  determined  on,  or  completed  until  the  24tJi, 

be  broaght  from  which  day  the  matter  or  thing  done  must  be  computed,  as  it  could 

against  any  per-  not  be  considered  as  complete  on  the  23d,  or   first  moment  of  tak- 

by  bitn  done  in  i"?5  ^^^  *^^®»  ^^^*  *^^  action  was  commenced  in  time,  whether  the 

pursuance  three  months  limited  by  the  2dd  section  of  the  statute  were  to  be  taken 

of  that,  or  any     ^  lunar  or  calendar  months:  or  thai,  takinsr  it  in  another  point  of  view, 

other  act  relat-  ^  "^ 

iDg  to  His  Ma-  the  act  could  not  be  considered  as  done,  until  the  ship  was  given  up  or 

jcsty's  revenaes  abandoned  by  the  defendant  on  tlie  20th  <Se;)eem&er  following;  as  every 

«    .  *  ^lif'  day  she  was  detained,  might  be  considered  a  new  taking;  and  if  so,  the 

action  shall  be  last  day  of  detention  might  be  equal  with  the  first,  as  far  as  regarded 

comnenced  ^^  ^fg^^  ^f^^  plaintiff's  notice  of  action. 

months  next  af«  ^''*  Serjeant' Oiw/oti;  being  about  to  shew  cause  in  the  last  'Hilary 
ter  the  tnatter     Term,  was  stopped  by  the  Court,  who  called  on  Mr.  Seijeaat  Toddy  io 

^  thing  done,     gupport  his  rule,  and  confine  himself  to  the  point,  as  to  whether  the 

Where,    there-       *^*^  '  ,  ,  . 

fore  an  officer    vvrit  had,  under  the  circumstances,  been  sued  out  and  served  in  time 

in  theiprcf  en-     within  the  provisions  of  the  statute  28  Geo.  S,  c.^S7.     He  submitted, 

tive  wrvicc,        ^^^^  whether  it  had  or  not,  would  depend  on  the  2Sd  section  of  that 

boarded  a  ship  "^ 

on  the  S3d  Au-  Statute,  which  requires  an  action  to  be  commenced  agaiostiioy  f  eraon, 

gust,  and  left  fy^  any  act  done  by  him  relating  to  [lis  Majesty's  reveniieB  of  cuatomi 
board  and  on  ^^  ociae,  within  three  months  next  after  the  matter  or  thing  dope, 
the  following    ,  Nothing  can  be  said  to  be  done  until  actually  finished,  and  ia  comiQon 

nonnng  return-  parlance,  tilings  are  said  to  arise  when  they  commence,  and  to  be  done 

ed  and  told  the  '^  '        ^  -^  ' 

master  he  had     ^ben  completed,  and  this  must  apply  to  the  whole  thing  done  and  not 

seised  her,  and  to  a  part  only ;  and  here,  as  the  Ship  remained  in  the  custody  of  the  de- 
^nUUhe  10th  '^*^"^*"*'  ^^^  *^  ^^  Augmt,'io  the  «Oth  September  following,  it  can- 
September  fol-  not  be  contended  for  a  moment,  that  the  act  was  done  so  as  to  require 
lowiag:-9-Held#  the  plaintiff  to  give  notice  of  action  on  Uie  first  of  those  days.  It  is  .an 
oAresDatt*for  ^^^^i^^i^^^  principle,  that  every  continuation  of  a  trespass  is  in  itself  a 
Iheseisure.most  fresh  act,  which  the  party  aggrieved  may  take  as  the  substantive 

be  broagbtwith-  ground  of  his  complaint.   Here,  therefore,  as  far  as  regards  the  plaintiff's 

4n  three  months 

fiom  the  day      ^fi»^^  of  action;  every  day  the  ship  was  detained  might  be  considered 

of  boarding  the  its  a  new  taking.    Although  the  case  of  Godin  v.  Ferris  {a),  may  be 

vessel  on  the 

tSd  Augutt, 

as  the  act  of  aeisare  on  that  d^  mast  be  considered  as  the  matter  or  thing  dmte* 

(a)8H.  Bl.  14. 
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drogger;  <iiid  tire  defendi^t  wits  n  tnidshipman  b^nrgfftgf 
to  His  Majesty's  ship  the  Severn.    The  plaintiflfs  ship  an- 

relied  on  for  the  defendant,  it  is  altogether  distinguishable  from  the 
present,  as  it  turned  on  the  construction  of  the  statutes  23  Geo.  3,  c.  70* 
s.  30,  and  t4  Geo*  3,  sess.  2,  c.  47,  s.  35,  which  required  the  action  to 
be  brought  within  three  months  next  after  the  cause  of  actionsjumld 
arise,  as  well  as  after  the  thing  done  or  committed.    Besidet,  there  the 
detention  by  Vhe  defendftnt,  after  the  three  months,  and  up  to  the 
time  of  action,  was  occasioned  biy  the  act  of  the  plaintiff  himself,  he 
having  omitted  to  execute  a  writ  of  delivery,  which  would  have  re- 
stored to  him  the  goods  detained.— >By  the  statute  24  Geo.  2,  c.  44,  s.  8* 
it  is  provided,  that  **  no  action  shall  be  brought  against  any  justice  of 
the  peace«  for  any  thing  done  in  the  execution  of  his  office,  unless  com- 
tnenced  within  six  calendar  months  after  the  act  committed."    The  ex- 
pression **  after  the  act  committed"  cannot  be  said  to  differ  in  tneaniog 
or  substance  from  that  of  "  after  the  matter  or  thing  done."  And  in  Pick' 
ersgill  v.  Palmer  (a),  it  was  held,  on  the  construction  of  that  statute^  that 
if  a  man  be  imprisoned  by  a  Justicc*s  warrant  on  the  1st  of  January f 
and  kept  in  prison  till  the  1st  of  February,  he  would  be  in  time  if  he 
brought  his  action  within  six  months  after  the  1st  of  February;  for 
that  the  whole  imprisonment  was  one  entire  trespass.    The  same  point 
was  (n  effect  determined  in  Coventry  v.  Apsley  (6).   So  in  Massey  ▼• 
JK^iiison  (c),  which  was  the  case  of  a  continued  imprisonment,  the  Courts 
held,  that  the  magistrate  was  liable  to  answer  in  an  action  for  such 
part  of  the  imprisonment  suffered  under  his  warrant,  as  was  within  six 
calendar  months  before  the  action  comtnenced  against  him.    And  in 
Clarke  v.  Davey  {d),  where  a  distress  was  made  on  the  6th  of  Jane, 
and  the  action  not  commenced  till  the  6th  of  December  following,  a 
question  was  raised,  as  to  whether  it  was  brought  within  six  calen- 
dar months  after  the  act  committed,  as  required  by  that  statute.    As, 
therefore,  in  the  case  of  a  committal,  the  last  day  of  the  imprison- 
ment may  be  considered  as  within  the  time  on  which  the  notice  of  ac- 
tion may  be  given:  and  as  in  Godin  V.Ferris,  the  action  was  not  brought 
within  three  months  after  the  actual  seizure,  which  in  this  case  wasndt 
made  until  the  d4th  of  August,  the  action  was  commenced  in  time, 
^le  case  of  Saunders  v.  Saunders  {e)  merely  shews  that  there  is  no  dis- 
tinction between  an  action  of  trover  and  an  action  of  trespass,  with  re- 
pect  to  the  time  at  which  it  must  be  commenced,  withiri  the  23U  Mo- 

(«)Bu11.  Ni.  Pri.  7tb  edit.  f>y  Bridgmaii,f4a.^^-^6)  f  SiJlk.4<0L 
<e)  IS  EMt,  67.^— <i)  AnU,  YoU  IV.  465.— («)  ^  ^^»  >M- 
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1828^  rived  in  the  Engligh  Channel  on  the  23d  Augmt^  1891 ; 
and  on  that  day  the  defendant  came  on  board  ber»  left 
three  armed  men  on  board,  and  went  away  himself  in  the 
evening  of  that  day,  and  returned  on  the  following  morn- 
ingy  and  informed  the  plaintiff  that  he  had  seized  the 
ship;  and  he  in  fact  retained  her  from  the  23d  A$igu$iy 
until  the  20th  September  following.  On  the  I6th  Octo- 
beTf  a  notice  of  action  was  served  by  the  plaintiff's  attor- 
ney upon  the  defendant,  he  being  a  person  entitled  tosoch 
notice,  by  virtue  of  the  statute,  28  Oeo»  3,  c.  37,  s.  25,  and 
on  the  17th  November  following,  a  writ  of  capias  ad  re- 
spondendum  was  sued  out  against  him,  upon  which  the  pre- 
sent action  was  commenced,  and  the  defendant  was  duly 
served  with  a  copy  thereof. 

The  question  for  the  opinion  of  the  Court  was,  whether 
or  not  the  action  had  been  commenced  in  due  time,  (which 
would  depend  on  the  construction  of  the23d,25tb  and  96th 
sections  of  the  above  statute  (a);  and  if  the  Court  should  be 

tion  of  the  statute  28  Geg,  3,  c  57*  as  the  legality  of  the  original  sdzare 
might  be  brought  ioto  question  io  each. — ^The  learned  Seijeant  was  pro- 
ceeding with  his  argument,  as  to  whether  the  word  month  in  that  aedioD 
must  be  taken  to  me^  a  lunar  or  calendar  month,  when  the  Comt 
observed,  that  it  embraced  a  question  of  great  importance,  and  gene- 
ral application  ;  and  as  it  would  be  necessary  to  look  iuto  all  the  sta- 
tutes bearing  upon  the  subject*  as  well  as  the  decided  cases,  fiimishiog 
rules  for  their  construction,  a  special  case  should  be  stated,  to  be  con- 
fined to  the  point,  as  to  whether  the  plaiutiflTs  action  should  not  have 
been  commenced  within  one/icfMr  month  from  the  ezpiratioo  of  the  no- 
tice.    But  they  were  clearly  of  opinion,  that  the  three  montha  must  be 
computed  from  the  SSd  of  Amguitp  when  the  defendant  came  on  board 
the  plainti£r*s  ship,  and  left  three  armed  men  there:  aa  the  matler  or 
thing  done  was  the  act  of  seizure  in  the  first  instance,  and  that  the  case 
of  Godin  v.  Ferris  was  decisive  to  shew  that  the  act  <^  seizure  was  the 
wrongful  act  or  thing  done.    That  if  every  day  the  ship  was  detained 
might  be  considered  as  a  new  trespass,  the  plaintiff  might  bring  as 
many  actions  as  the  defendant  had  detained  the  ship  days;  and  that 
there  could  be  no  doubt  but  that  a  verdict  in  the  first,  would  operate  as 
a  bar  to  the  whole. 
(a)  By  the  2dd  section,  it  is  enacted,  that,  **  if  any  action  or  suit 
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bf  apmmi,  that  the  month  mentioned  in  the  23d  section,      yj?^ 
meant  a  lunar  and  not  a  calendar  month,  then  the  non- 
suit was  to  stand ;  but  if  they  should  be  of  opinion  that 
the  month  ipentioned  in  that  section  most  be  intended  tO' 
mean  a  calendar  and  not  a  lunar  month,  then  the  non- 
suit was  to  be  set  a^ide,  and  a  new  trial  had. 

The  case  now  came  on  for  argument,  when  Mr.  Serjeant 
Shddy  for  the  plaintiff,  submitted,  that  on  looking  at  the 
whole  of  the  statute  28  Geo.S,  c.d7,  and  taking  its  dif- 
'linrettt  clauses  collectively,  as  well  as  considering  the  in« 
tention  of  the  Legislature  when  it  was 'passed,  it  was  ob- 
▼ious  that  the  word  ^*  month  "  in  the  23d  section,  must  be 
considered  and  taken  as  a  calendar  month,  and  if  so,  that 
Ae  present  action  against  the  defendant  was  commenced 
in  time.  That  statute  differs  in  terms  from  any  other 
which  has  yet  been  brought  under  the  consideration  of  a 
Court  of  law;  as  in  all  the  cases  in  which  a  question  has 
been  raised  as  to  the  construction  of  the  word  **  manth/^ 

liMNildbe  broagbt  or  commenced  againsi  any  person  6r  peraons,  tor  any 

thing  by  bam  or  them  ddne,  in  pursaance  of  that  or  any  other  act  or 

acsfei  of  Parikuneot  then  in  force,  or  thereafter  to  be  made,  relating  to 

Iria  Majeaty*fl  revenues  of  Customs  and  Excise,  or  either  of  them«  such 

actioB  or  sait  should  be  commenced  within  three  jnonihM  next  after  the 

snatler  or  thingdone.*' — ^By  Section  S5,  it  is  enacted  that, "  no  writ  or  pro* 

ceM  should  be  sued  out  against  any  officer  of  the  Customs  or  Excise,  or 

against  any  person  orpersons  acting  by  hisor  theirorder,in  hisortheiraSd, 

Ibrany  thing^done  in  the  exe<*utfon,  or  by  reason  of  that  or  any  other  act 

or  acts  of  Parliament  then  in  force,  or  thereafter  to  be  made,  relating  to 

Ilia  Majesty's  said  revenues,  or  either  of  Ihem,  until  one  calendar  numth 

next  after  notice  in  writing  shoald  have  been  delivered  to  him  or  them, 

^xr  left  at  the  usual  place  of  his  or  their  abode/* — And  by  Section  26,  it  is 

|irovided  that,  **  it  should  and  might  be  lawful,  to  and  for  any  such  officer 

er  officer*,  or  other  person  or  persons,  acting  in  his  or  their  aid»  to 

whom  such  notice  sliould  be  given  asaforesaid,  at  any  time  within  one 

taiindar  month  after  such  notice  should  be  given,  to  tender  amends  to 

the  person  or  persons  complaining,  or  to  his  or  their  agent  or  attorney/* 

VOI.  VIII.  T 
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that  word  only  has  been  used  or  adopted  generally  wd 
uniformly  throughout  the  whole  of  the  statute  in  which  it 
was  introduced,  so  that  it  might  most  properly  be  taken  to 
mean  a  lunar  and  not  a  calendar  month,  as  in  Lacon  v. 
Hooper^  where  the  word  *'  month"  was  used  in  the  statute 
28  Geo.  3,  c.20,  without  the  addition  of  "calendar"  or  any 
other  words,  to  shew  that  the  Legislature  intended  calen- 
dar: luorA  Kenyan  said  (a\  that  "  there  was  nothing  in  any 
part  of  that  Act  from  which  it  could  be  inferred  that  the 
Legislature  meant  calendar  months/'  Here,  however,  the 
term  '*  calendar"  is  introduced  in  the  25th  and  26th  sections, 
entitling  a  defendant  to  a  calendar  month's  notice  of  action, 
and  a  like  period  in  which  to  tender  amends;  and  it  was 
not  the  intention  of  the  Legislature,  to  give  one  species  of 
remedy  to  the  officer,  and  another  to  the  subject,  but  to  af- 
ford an  equal  protection  to  each,  and  place  them  both  on 
the  same  footing.  It  would  be  a  great  hardship  that  the 
party  complaining  should  be  restricted  to  three  lunar 
months,  within  which  to  bring  his  action,  and  must  yet  give 
a  calendar  month's  notice  of  such  action ;  as  it  would  tend 
to  limit  the  rights  of  the  subject  on  the  one  hand,  and 
extend  those  of  the  revenue  officer  on  the  other;  and  it 
must  therefore  be  presumed,  that  the  word  calendar  has 
been  inadvertently  omitted  in  the  2dd  section,  and  that  it 
was  the  meaning  of  the  Legislature  that  it  should  be  adopt- 
ed  throughout  the  whole  of  the  statute.  In  *he  case  of  a 
contract,  the  w/)rd  month  may  mean  lunar  or  calendar 
month,  according  to  the  intention  of  the  contracting  par- 
ties. In  Lang  v.  Gale(b\  where,  on  a  sale  of  land  on 
the  24th  January^  it  was  agreed  by  the  conditions  of 
sale,  that  an  abstract  of  the  title  should  be  delivered  to 
the  purchaser  within  a  fortnight  from  the  date  thereof, 
to  be  returned  by  him  at  the  end  of  two  months  from 
the  said  date;  and  that  a  draft  of  the  conveyance  should 

(a)  6Term Rep. 337. (h)  1  Mau.  &  Selwl  111. 
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be  delivered  within  three  months  from  the  said  date,  to  be       ^^829' 
rei^Ielivered  within  four  months  from  the  said  date ;  and  the 
purchase  was  to  be  completed  on  the  24th  Jtene,  making;  a 
period  of  precisely  five  calendar  months  from  the  date  of 

the  sale  and  conditions: it  was  held  that  the  word  months 

meant  calendar  and  not  lunar  months,  by  reference  to  the 
whole  period  fixed  for  the  completion  of  the  contract.  And 
Mr.  Justice  Le  Blancthere  said,  that(a)*^in  matters  temporal 
the  term  month  is  understood  to  mean  lunar  month,  whilst 
in  matters  ecclesiastical  it  is  deemed  calendar;  because  in 
each  of  those  matters  a  diflTerent  mode  of  computation  re- 
specliVely  prevails:  the  term,  therefore,  is  taken  in  that 
sense,  which  4s  conformable  to  the  subject  matter  to  which 
it  is  applied.  Still,  in  matters  of  contract,  the  question  will 
ever  be,  what  was  the  intention  of  the  contracting  parties, 
at  the  time  when  they  made  use  of  the  word."  The  same 
rule  of  construction  was  afterwards  adopted  by  this  Court, 
in  Cockell  v.  Gray(b\  where  it  was  apparent,  on  the  face 
of  a  composition  deed,  payable  by  instalments  that  the 
parties  meant  calendar  months.  Although  that  rule  might 
not  generally  apply  to  the  construction  of  a  statute,  yet 
the  intention  of  the  Legislature  in  the  one  case  must  be 
equally  considered  as  the  intent  of  the  parties  in  the  other. 
In  Cateshy^s  case  (c),  the  words  tempus  scmestre  in  the 
statute  West.  2,  c.  5,  as  relating  to  a  quare  impedity  were 

computed  as  calendar  months: and  it  was  there  laid  down, 

tfaat,(rf)  '*  when  the  computation  is  doubtful,  it  is  gooa  to  de- 
termine it  for  the  relief  and  remedy  of  him  who  hath  right; 
and,  for  the  advantage  of  right,  to  give  him  the  longest 
time,  to  the  end  that  he  lose  not  his  right."  The  rule, 
therefore,  that  the  word  month,  when  used  in  a  stetnte, 
must  be  understood  to  mean  a  lunar  month,  is  not  inflex- 
ible, but  must  depend  on  the  construction  of  the  whole  of 

(a)  iMau.&Selw.  117. {h)  Ante,  vol.  VI.  483.  S.C.3Brod.&Bing. 

1S6 (e)  6  Rep.  61. (d)  Id.  62. 
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l^i^  the  statute,  and  its  context  matter;  and  as  theirord  tadcn^ 
daris  expressly  introduced  intbesubsequent  clauses  of  the 
statute  in  question;  it  is  not  inserted  by  way  of  distinction, 
but  illustration  only,  and  more  particularly  so,  as  it  would 
be  unjust  and  inconsistent  to  construe  the  word  month  m 
two  different  senses,  jn  one  and  the  same  act  of  Fariiament. 

.  Mr.  Serjeant  Onslow^  cantrdL^  was  stopped  by  the  Court. 

Lord  Chief  Justice  Dallas.«-.I  entertain  nodonbt  what- 
ever  in  this  case,  and  it  appears  to  me,  to  be  almost  impo»» 
sible  that  any  really  can  exist.  If  the  word  calendar  bad 
not  been  inserted  and  repeated  in  the  25th  and  26th  sec* 
tioiis  of  the  statute,  there  might  have  been  some  ground  fdr 
the  argument;  but  as  that  word  was  omitted  in  the2Sd 
section,  on  which  the  question  depends,  it  seems  to  me  to 
be  an  emphatic  distinction,  and  expressly  marked  out  by 
the  Legislature ;  and  that,  in  the  one  clause,  they  intended 
that  the  word  month  should  be  taken  in  its  ordinary  ac- 
ceptation, viz.  a  lunar  month ;  and  in  the  others,  acixNrd* 
ing  to  the  express  words  as  well  as  legal  condtmctiot^  of 
thejstatute,  to  mean  a  calendar  month;  and  the  Legislature 
must  be  taken  to  know  the  distinction  between  fi  lunar  aad 
a  calendar  month. 

Mrr Justice  Park. ^Where  the  word  month  is  introduced 

generally  into  a  statute,  it  has  invariably  been  holden  to 
mean,  a  lunar,  and  not  a  calendar  mouth.  In  cases  of  mer- 
cantile contracts,  however,  such  as  bills  of  exchange,  and 
policies  of  insurance,  the  word  '*  month''  is  by  commercial 
usage  to  be  construed  as  a  *'  calendar  month ;"  and  it 
must  be  so  considered,  if,  on  the  face  of  a  deed,  it  appeals 
to  be  the  intention  of  the  parties  that  such  constractiim 
should  prevail.  Again  it  must  be  considered,  that  in  passing 
sentence  of  imprisonment;  the  Judge  always  maiks  the  d&N 
tinction  by  introducing  or  prefixing  the  word  '* calendar,**  to 
exclude  the  general  computation  of  lunar  months*     In 
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€ht9$by*s  eaaei  th^  comptttation  tarned  on  a  matter  of 
ma  ecclesiastical  natare,  i^nd  Lord  Kenyon^  in  Lacon  v. 
Hooper^  observed^  that  (a)  ^*in  the  instance  of  a  quare  impe- 
<It^,(and  which  was  brought  in  Catesby^s  case,)  the  computai* 
lioQ  of  time  was  by  calendar  months,  but  that  it  depended 
on  the  words  of  an  act  of  parliament,  (13  Edw.  1,  stat.  1» 
c.  6)9  viz.  iempus  semestre"  In  Caiesby's  case  a  distinction 
WHS  taken  by  Lord  Cokef  between  the  singular  and  plural 
numbers,  as  a  twelvemonth^  which'  includes  all  the  year 
according  to  the  calendar,  but  that  Ucelve  months  should 
be  reckoned  according  to  twenty-eight  days  to  each  month; 
Here  it  appears  to  me,  that  the  Legislature  have  marked 
the  distinction  most  strongly  in  the  wording  of  the  sta» 
Cute;  and  if  an  officer  has  acted  in  the  execution  of  his 
duty,  they  have  directed  that  an  action  must  be  com- 
menced against  him  within  three  months  next  Rafter  th^ 
matter  or  thing  done,  which  thereby  limits  the  duration  of 
bis  liability;  whilst  on  the  other  hand,  no  process  can  be 
sued  out  against  him  until  one  calendar  month  after  no- 
tice to  be  given  to  him;  and  he  was  also  to  be  allowed  the 
farther  time  of  one  calendaj  month,  to  tender  amends,  after 
•uch  notite  was  given;  and  these  two  latter  sections  were 
iatended  to  operate  in  his  favor. 

Mr.  Justice  Burrough  was  of  the  same  opinion. 

Judgment  for  the  defendant. 
(a)  6  Term  Rep.  296. 


1823. 


FndtiVm 

Kemp  V.  Powell.  Juneiitk. 

SXmr  Serjeant  Onslow  movedj  that  the  affixing  the  notice      The  Court 
of  declaration  in  this  cause  in  the  Prothonotary's  office,  ^^^'  ^^\  ^^^^ 
oug^t  be  deemed  good  service,  on  an  affidavit  which  stated  notice  of 
that  the  defendant  was  the  manager  of  a  ^rav^Uing^om-^^**^*^^"^^^"^^^ 

t»7'4 /office,  to  be  good  service,  althoogh  it  was  vwom  that  the  defendant  had  no  fixed  place 
of  rettdencOf  and  that  the  plaintiff  did  not  know  where  to  find  liim. 
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pany  of  equestrians  and  public  performers,  that  he  had  ntf 
fixed  place  of  abode,  but  travelled  from  place  to  place; 
and  that  the  plaintiff  did  not  know  where  to  find  him. 
The  learned  Serjeant  cited  the  cases  of  WeUer  ▼.  Robin^ 
soH(a)f  and  Dirris  v.  Mackenzie  (6)^  where  the  Court 
granted  applications  of  this  description* 

But  the  Court  observed  that  in  Welter  v.  Mobinaan 
Mr.  Justice  Lawrence  said,  that  '*  this  practice  had  crept 
in,  but  that  he  could  find  no  rule  by  which  it  was  antho» 
rized,  and  that  the  Court  ought  not  to  countenance  it."  So 
in  Dirris  v.  Mackenzie^  the  express  permissioa  of  the 
Court  was  required,  and  a  compliance  with  an  application 
of  this  nature,  must  depend  on  the  special  circumstances  of 
each  particular  case,  as  the  general  rule  requiring  personal 
service  ought  not  to  be  departed- from,  but  in  cases  of  the  last ' 
necessity;  and  it  is  sufficient  here  to  say,  that  the  affidavit 
does  not  disclose  sufficient  facts  to  warrant  this  application. 

The  Learned  Serjeant  therefore  took  nothing  by  his 
motion. 

(a)  1  Taunt.  438. {h)  5  Taunt.  777. 


Fridojf, 
June  ISih, 


Where  two 
of  the  commit- 
•ioners  named 
in  the  dedimui, 
and  before 
whom  the  ac- 
knowledgment 
was  taken«  were 
tbo  attornies  for 
the  Tonchees, 
theCoartwoold 
not  allow  the 
Teoovcfj  to 
pais. 


CoNNOP,  Demandant;  Lbnnard,  Tenant; 
Alder  and  Another,  Vouchees. 

JiIr.  Serjeant  Lawea  moved  that  this  recovery  might  be 
permitted  to  pass,  notwithstanding  that  in  taking  the  ac- 
knowledgment of  the  vouchees  to  the  warrant  of  attorney, 
two  of  the  commissioners  named  in  the  dedimus^  had  in- 
troduced their  own  names,  as  the  attornies  for  the  vouchees. 
He  founded  his  motion  on  an  affidavit,  which  stated  that  it 
was  done  inadvertently,  and  without  fraud;  and  4hat  one 
of  the  Touchees  had  married  since  the  acknowledgment. 
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and  made  a  re-settlement  of  the  property,  so  that  another  ac- 
knowledgment conld  not  be  taken ;  and  that  the  applica- 
tion was  made  on  behalf  of  all  the  parties  to  the  recovery. 

But  the  Court  referred  to  the  case  of  Shaw^  Demandant; 
WarCf  Tenant ;  Cluhw^  youchee^a)^  where  it  was  held  that 
the  attorney  upon  the  record  could  not  be  a  commissioner 
for-  taking*  the  acknowledgment  of  the  warrant  constituting 
himself  the  attorney.  They  observed  that  it  was  not 
only  a  defect  in  form,  but  in  substance,  as  it  might  tend 
to  facilitate  frauds;  that  if  all  the  parties  agreed,  a  new 
recovery  might  be  suffered';  but  tliat  it  was  highly  neces* 
sary  to  attend  to  forms,  in  all  instruments  of  this  nature, 
which  had  of  late  been  frequently  much  neglected. 

The  learned  Serjeant  therefore  took  nothing  by  his  mo 
tioD. 

(a)  4  Taunt*  590. 
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Deniandanty 
Alder 
Vouchee. 


Maybr  and  Others^  Assignees  of  Davison,  a  Bankrupt,  v.     Saturday 

NlAS.  June  HtL 

X  HIS  was  an  action  of  assumpsit  brought  by  the  plaintiffs,      Where  the 
as  assicfnees  of  Davison,  r  bankrupt,  to  recover  the  value  defendant  or- 

1  I        1    /•       f  1         1      1        1        dered  goods,  to 

of  goods  sold  and  delivered  to  the  defendant  by  the  bank-  be  paid  for  in 
rupt.     Ill  all  the  counts  of  the  declaration  the  cause  of  ac-  '^''^^  7"*^^' 

Mr  and  on  ueiug 

tion  was  averred  to  have  accrued  before  the  bankruptcy,  applied  to  for 

with  the  exception  of  one,  which  was  on  an  account  stated  ^ndw^s^ynt! 

between  the  defendant  and  the  plaintiffs,as  assignees  of  the  tendered  him 

bankrupt,  after  the  bankruptcy.    The  defendant  pleaded  change  accept- 

the  general  issue.  t''.nd  UtS; 

bad  become 
due,  and  was  dishonored  before  the  goods  were  ordered,  and  (be  agent  at  first  refused  to  accept 
the  bill  io  part  pajmeut,  bot  afterwards  took  it  to  the  veador,  who  retained  it:— Held,  in  an 
action  of  €utumpnt  by  the  assignees  of  the  vendor,  to  recover  the  value  of  thQ  goods,  that  in  the 
absence  of  any  evidence  of  fraud,  the  delivery  and  retention  of  the  bill  were  equivalent  to 
payment. 
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«  _ 

i^^  At  the  trial  before  Mr.  Justice  Burrough  at  QtdldhaU; 
at  the  sittings  in  the  last  Term,  the  trading  and  act  of 
bankruptcy  by  Davison^  and  the  petitioning  creditoi^s 
debt  were  duly  prored,  and  that  the  goods  were  deliver^ 
ed  after  the  act  of  bankruptcy  was  committed. ^The  bank- 
rupt's brother  swore  that  in  Aprils  1822,  the  defendant  or* 
dered  goods  from  the  bankrupt  to  the  amount  of  142^.9  which 
were  to  be  paid  for  in  ready  money;  that  goods- to  the 
amount  of  132/.  were  delivered  in  the  month  of  lUbp  fol- 
lowing. That  the  bankrupt  being  then  in  prison,  he  sent  the 
witness  to  the  defendant  for  payment  of  that  sum,  whid 
be  promised  to  comply  with,  on  having  a  receipt  from  the 
bankrupt.  That  the  witness  afterwards  waited  on  the  de*' 
fendant  with  the  receipt,  when,  instead  of  paying  in  cai^b, 
he  deducted  6/.  12s*  discount  for  rekdy  money,  gave  a  cbetik 
for  14/.  17^*,  and  a  dishonored  bill  for  80/.  Il«.,  drawn  by 
Reid  8f  Co,  upon  and  accepted  by  the  bankrupt,  and 
which  became  due  in  Aprils  1822,  and  which,  togedierwrth 
20h  advanced  by  the  defendant  to  tfae^baakrupt  when  the 
goods  were  ordered^  amounted  to  the  sum  of  182/.  That 
the  witness  being  dissatisfied  with  this  mode  of  payment,  at 
first  refused  to  take  the  bill,  but  on  its  being  Arown  down 
before  him,  he  took  it  up  and  carried  it  to  his  brother  the* 
bankrupt,  who  kept  it;  and  it  afterwards  came  into  the 
possession  of  the  plaintiffs  as  his  assignees^  and  was  pro- 
duced by  them  in  evidence  at  the  trial;  for  whom  it  was 
contended,  that  even  if  the  debt  could  be  considered  as  satiis- 
fied,  yet  that  the  defendant  had  possessed  himself  of  the 
bill  fraudulently. — But  there  being  no  evidence  of  fraud; 
^  and  the  learned  Judge  being  of  opinion  that  the  action  could 
not  be  supported  on  either  of  the  counts  which  stated  the 
cause  of  action  to  have  accrued  before  the  bankruptcy, 
and  that  the  facts  disclosed  by  the  bankrupt's  brother 
amounted  to  a  payment  by  the  defendant,  as  the  bankruj^ 
bad  eventually  retained  the  bill  of  exchange  accepted  l^' 
him;...jor  that  upon  the  account  stated  between  the  defend- 
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ant  and  the  anignees,  he  was  entitled  to  give  in  evidence  I9i% 
the  settlement  of  the  account  by  way  of  set  off,  and  as  the 
bill  in  question  formed  part  of  such  account,  he  directed  a 
nonsuit,  reserving  leave  to  the  plaintiffs  to  move  to  set  it 
aside  and  have  a  verdict  entered  for  tbera»  in  case  the  Court 
should  be  of  opinion  that  they  were  entitled  to  recover. 

# 

'Mr.  Serjeant  Faughan  in  the  last  Term  accordingly  ob- 
tained a  rule  niii,  that  this  nonsuit  might  be  set  aside,  and 
a  v^dict  entered  for  the  plaintiffs  for  112/.,  or  a  new  trial 
granted,  on  the  ground  that  under  tjie  circumstances,  the 
payment  by  the  defendant  to  the  bankrupt's  brother,  was 
not  made  in  the  ordinary  course  of  trade,  but  was  intended 
to  operate  as  a  fraud  on  the  other  creditors.  The  defend- 
ant must  have  known  the  situation  of  the  bankrupt  when 
the  goods  were  furnished:  and  as  the  bill  was  over-due  when 
(be  order  w^s  given,  it  must  be  presumed  that  the  defend- 
ant  became  possessed  of  it  from  the  holders,  for  the  pur* 
pose  of  obtaining  value  for  it  through  the  purchase  of  the 
goods  in  question*  Besides,  the  bankrupt  had,  in  point  of 
feet,  deposited  goods  with,  the  drawers  as  a  security  ibr 
th^  payinent  of  the  bill.  This.case  therefore  fells  expressly 
within  that  of  Fair  v.  M*Iver  (a),  where  third  peraons 
holding  the  acceptance  of  a  trader  who  was  known  to  be  in 
bad  circumstances,  agreed  with  the  defendants,  as  a  mode  of 
covering  the  amount  of  the  bill,  that  it  should  be  indorsed  to 
them,  and  that  they  should  purchase  goods  of  the  trader, 
which  were  to  be  paid  for  by  a  bill  at  three  months' 
date,  or  made  equal  to  cash  in  three  months,  (before 
which  time  the  trader's  acceptance  would  be  due,)  bul 
without  communicating  to  the  trader  that  they  were  the 
holders  of  his  acceptance,  and  the  trader  having  become 
bankrupt,  his  assignees  brought  a$9umptU  to  recover  the 
value  of  the  goods  sold  and  delivered  to  the  defendanls: 
it  WW  held,  that  the  latter  could  not  set  off  the  bank- 
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2^^      rupl*s  acceptance,  as  they  did  not  bold  it  ia  their  own 

right,  but  in  effect  for  such  other  persons.    So  here  it  most 

be  inferred,  that  the  bill  was  in  the  hands  of  the  draivers 

*  when  it  became  due,  and  when  the  goods  in  question  were 

purchased  from  the  bankrupt  by  the  defendant. 

Mr.  Serjeant  Pell  now  shewed  cause,  and  submitted, 
that  although  the  bill  was  dishonored  and  over-due  at  the 
time  the  goods  were  ordered,  yet  as  it  had  been  taken  away 
by  the  bankrupt's  brother  when  it  was  offered  by  the  defend* 
ant  in  part  paymeut  for  the  goods,  and  afterwards  retained 
hy  the  bankrupt  himself,  and  never  offered  to  be  returned 
to  the  defendant,  it  amounted  to  a  payment  so  as  to  oper- 
ate in  discbarge  of  the  debt  due  from  the  defendant  to  the 
bankrupt,  and  deprive  the  plaintiffs,  as  his  assignees,  of  any 
right  of  action  they  nlight  otherwise  have  bad  againat  tbe 
defendant,  to  recover  the  value  of  the  goods.  This  case 
is  altogether  distioguishable  from  that  of  Fair  v.  M^Jver^ 
as  there  the  goods  had  been  sold  by  a  trader  two  months 
previously  to  his  bankruptcy,  and  there  was  a  fraudulent 
combination  between  the  parties;  and  the  defendants,  as 
vendees,  attempted  to  6et  off  a  bill  of  the  bankrupt  receiv* 
ed  by  them  from  a  third  person  before  the  purchase,  un« 
der  the  idea  that  the  vendor  was  failing,  and  with  the 
view  of  covering  it  by  the  purchase.  Here,  however, 
there  was  not  the  slightest  evidence  of  fraud;  the  bill 
tberefiMre  must  be  taken  to  have  come  into  the  possession 
of  the  defendant  honestly,  and  in  the  due  course  of  trade; 
and  if  so,  he  had  a  right  to  set  it  off  against  a  demand  by 
the  plaintiffs  as  the  assignees  of  Davison^  upon  an  account 
stated  with  them  after  the  bankruptcy,  and  as  the  bank- 
mpt  himself  retained  the  bill,  and  it  afterwards  came  into 
the  possession  of  the  plaintiflfsas  his  assignees,  and  was  pro- 
duced by  them  at  the  trial,  it  was  equivalent  to  payment 
by  the  defendant;  and  the  receipt  given  to  him  by  the 
bankrupt,  wss  a  complete  discharge  of  his  debt. 
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Mr*  Serfeinit  Vaughan  in  support  of  the  rule,  contended, 
that  as  the  sale  of  the  goods  to  the  defendant  was  for 
ready  money,  the  bill  in  question  could  not  be  set  off 
against  the  plaintiffs'  demand,  its  it  was  over-due  before  the 
goods  were  ordered.  So  the  act  of  bankruptcy  was  commit-^ 
ted  before the  order  was  given ;  and  when  the  settlement  took 
place  between  the  defendant  and  the  bankrupt's  brother, 
the  bankrupt  himself  was  in  prison.  Although  fraud  was 
not  actually  proved  at  the  trial,  yet  as  the  bill  was  over-due 
before  the  goods  were  even  ordered,  that  circumstance, 
coupled  with  the  mode  of  payment,  furnished  an  almost 
irresistible  inference  that  the  goods  were  ordered  with  the 
express  view  of  getting  value  for  the  bill  by  surreptitious 
means;  and  if  this  were  so,  the  present  case  cannot  be  dis* 
tinguished  from  that  of  Fair  v.  S^Ivkr. 

Lord  Chief  Justice  Dallas_I  think  this  rule  oUght  to 
be  discharged.    In  the  first  place,  no  fraud  has  been  ao- 
taally  taiade  out,  and  taking  the  case  upon  the  facts  only, 
as  they  appeared  at  the  trial,  the  defendant  must' be  con* 
sidered  as  having  been  lawfully  in  possession  of  the  bill. 
Was  it  then  acceptied  or  taken  by  the  bankrupt  ib  part 
payment  for  the  g^oods?  It  is  true  it  was  thrown  down  be* 
for6  bis  brother  at  the  time  of  the  settlement;  and  although 
rejected  by  him  at  first,  yet  he  afterwards  took  it  up  and 
carried  it  to  the  bankrupt,  by  whom  it  was  eventually  re- 
tained.   Assuming  then  that  the  defendant  came  honestly 
by  the  bill,  it  must,  ander  the  circumstances,  be  deemed 
equivalent  to  payment,  or  may  be  considered  as  a  mu* 
tual  debt,  and  consequently  furnishfng  a  fair  subject  of 
setvoff,  as  between  the  defendant  and  the  assignees  on  the 
account  stated  between  them. 

Mr.  Justice  PARK.-^The  application  to  set  aside  the  non- 
suit in  this  case,  must  be  considered  as  founded  on  the 
misdirection  of  my  Brother  Burrough  to  thejury,  ashe 
stated,  that  the  (acts  disclosed  by  the  bankrupt's  brother 
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amounted  to  a  payment  by  the  defendant;  and  the  evidenocr 
in  that  respect  was  altogether  unanswered.     The  bank* 
rupt,  as  the  acceptor  of  the  bill,  was  always  liable,  for  its 
payment;  and  althoug^h,  when  it  was  thrown  down  before 
his  brother,  he  at  first  refused  to  take  it  up,  yet,  as  he  af- 
terwards did  so,  and  delivered  it  to  the  bankrupt  who  re^- 
tained  it,  and  never  sent  it  back,  he  thereby  confirmed  his. 
liability.     In  the  case  of  Fair  ▼.  M^Iver^  (in  which  I 
was  counsel,)  fraud  was  clearly  established,  as  the  defend- 
ants were  not  the  real  owners  of  the  bill,  but  combined 
with  those  who  were,  for  the  purpose  of  setting  it  ofTas^ 
payment  for  goods  which  were  to  be  paid  for  in  another 
mode  to  the  bankrupt,  wJiich  should  be  available  to  him' 
as  cash,  no  communication  being  made  to  him  that  the- 
defendants  were  the  holders  of  his  acceptance  at  the  time* 
But  there  appearing  to  be  no  evidence  of  fraud  in  this  case^ 
the  decision  in  Eland  v«  Karr  (a)  seems  to-  me  to  be  par« 
ticularly  applicable,  where  it  was  in  terms  decided,- that 
if  a  creditor  purchase  goods  of  his  debtor  to  be  paid  for  iii' 
ready  money,  the  creditor  might  nevertheless  set  off  hm 
demand  against  an  action  for  the  price.    There,  to  an  ac-« 
tion  of  assumpsit  for  goods  sold  and  delivered ;  the  defend- 
ant  pleaded  a  set-off  upon  various  bills  of  exchange,  the 
latest  of  which  was  over-due;  and  the  plaintiff  replied,  diat 
the  goods  were  agreed  to  be  paid  for  in  ready  money  ;  but 
the  Court  held,  that  the  replication  was  bad  on  demurrsTy 
as  it  afforded  no  answer  to  the  plea :  and  although  Lord 
Bllenborough  in  Fair  v.APIver,  said,  that  (i6)  «  be  defismd 
to  the  authority  of  Eland  v.  Karr,  but  was  not  convinced 
by  it,**  yet  it  must  be  remarked,  that  that  case  was  decidedby 
Lord  Kenyon  and  the  rest  of  the  Court,  and  there  is  no  sub» 
sequent  decision  where  it  has  been  infringed  on  or  overwmled* 

.    Mr»  Justice  BuRaouoH  concurring, 

Rule  discharged  (c)» 

(jk)  1  Eart,  375. {h)  16  East,  138. (e)  Set  HonUu  v.  SmiiK 

«  TenD.IU^,  507  n.  Bemutty.  SpaeknuM,  1  Carr.  N.  P.  C.  «74. 
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IN  THE  EXCHEQUER  CHAMBER. 


Campbeil  v.  JAMBaoN  and  Another. 

(In  error.)  ^^jfg^ 

X  HI8  was  a  writ  of  error  from  a  judgment  giyen  in  the    Wberaa^ond^ 
CUmrtof  King^s  Bench  in  an  action  of  debt  on  bond.    The  '«^gi»«n«nd«r 

plaintiff  in  error  (defendant  below)  had  pleaded  his  bank-  Geo.  3»  cs^ 

niptcy  and  a  certificate  obtained  under  it,  dated  the  22d  [j^r  of  pLT^ 

June^  1819.    The  replication  set  out  the  condition  of  the  ment  being  a 

bond,  by  which  it  appeared  to  have  been  given  by  him  as  a  sarec[«i^  and 

Biember  of  Parliament,  with  two  sureties,  under  the  statute  jndgment  waa 

4  Oeo.  3,  c  38,  §  1,  conditioned  for  the  payment  of  such  a  mit  in  which 

sun  as  should  be  recovered  in  a  certain  action  then  pend-  *^®  ^'^^*'. 

'^  gtwtn,  after  tba 

log  in  the  Court  of  Common  Pleas  between  the  defendants  bankraptcy, 
ill  error,  (plaintiffib  below),  and  plaintiffin  error,  (defendant  ^ficattt^HekT 
below),  together  with  suth  costs  as  should  be  given  in  tlie  ^•^  the  bank- 
same.    It  was  then  averred,  that  after  the  bankruptcy,  to  [^^{^  were*^ 
wit,  in  JEatter  Term,  59  Qeo.  8,  judgment  was  given  in  »«  dijchargt  to 

the  bmid* 

that  action  m  the  Court  of  Common  Pleas^  against  the 
plaintiffin  error,  (defendant  below),  for  the  sum  of  289/^ 
and  so  that  the  bond  was  forfeited  by  the  non-payment  of 
that  sum.  To  this  replication  there  was  a  general  demurs 
ver  and  joinder,  and  after  argument  in  the  Court  of  KingU 
Benehf  in  Easter  Term,  1821,  thc^t  Court  after  taking  time 

to  consider; in  the  Michaelmas  Term  following,  gave 

judgment  for  the  plaintiffs  below,  (defendants  in  error)  (a)* 

This  case  was  twice  argued  in  the  Exchequer  Chamber^ 

first  in  ilfteAae/m6»Term,Iast,by.Mr.  fFUde^  fortheplain* 

(a)  See  !^  Barn.  &  AJd.  25$, 
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"1^^-  **^  *"  error;  and  Mr.  Parke^  for  the  defendants  in  error, 
CAMPBiLt  and  again  in  thisTerm^  by  Mr.  F.  Pollock^  for  the  plain- 
JjMiVoir.      tiffin  error,  and  Mr.  Campbell  for  the  defendants  in  error. 

Arguments  for  the  plaintiff  in  error. — ^The  general 
question  to  be  considered  is,  whether  a  bond  given  under 
the  statute  4  Geo,  3,  c.  33,  by  a  trading  member  of  Par- 
liament and  two  sureties,  is  discharged  by  the  bankruptcy 
and  certificate  of  the  principal;  where  judgment  was  ob- 
tained in  the  suit  in  which  the  bond  was  giren,  after  the 
bankruptcy,  but  before  certificate?  This  will  depend  on  the 
policy  and  principles  of  the  existing  bankrupt  laws,  wbidi 
were  passed  for  the  purposes  of  enforcing  an  equal  distri- 
bution  of  a  bankrupt's  effects  among  all  his  creditors, 
and  preventing  frauds  which  might  otherwise  be  commit- 
ted by  traders  who  were  subject  to  such  laws.    By  recent 
statutes  and  decisions,  a  bankrupt  who  has  obtained  bis 
certificate,  is  thereby  effectually  discharged  from  all  the 
previous  claims  of  his  creditors,  and  freed  from  all  en« 
gagements  relating  (o  his  trade,  which  he  might  have 
entered  into  previously  to  his  bankruptcy.    Those  sta- 
tutes have  also  empowered  the  creditors  to  prove  their 
debts  under  the  commission,  as  well  as  to  pve  the  bank- 
rupt every  benefit  to  be  derived  from  such   prooi,    hj 
eventually  allowing  his  discharge,  on  his  duly  obtain- 
,    ing  a  certificate.     It  is  necessary  in  the  first  place  to  look 
at  the  title,  preamble  and  terms  of  the  statute  4  Geo.  9, 
which  has  been  since  amended  and  rendered  effectual 
by  the  statute  46  6eo.3,  c.  124,  as  it  was  found  *djffi«« 
cult,  if  not  impossible,  in  some  instances,  to  enforce  the 
entering  appearances  in  the  actions  for  the  payment  of  the 
sums  to  be  recovered  in  which  bonds  had  been  given  under 
the  former  statute — The  object  of  passing  that  act,  w» 
to  prevent  inconveniencies  arising  in  cases  of  mercbantst 
and  such  other  persons  as  were  within  the  description  of 
the  statutes  relating  to  bankrupts,  who  were  entitled  to  pri- 
vilege of  Parliament,  and  therefore  not  liable  to  personal 


IN  TBB  FOURTH  TEAR  OF  GEO.  IV* 

W>est  CD  tbeir  becoming  insolvent,  and  who  might  conBe«>  jjf^. 
quently  for  a  long  time  avoid  the  committing  any  of  the 
usual  acts  of  bankruptcy,  and  thereby  delay  tbeir  creditors 
from  the  relief  afforded  by  a  commission  of  bankrupt. 
The  Legislature  thereby  intended  to  put  members  of  Par- 
liament, who  were  traders,  on  the  same  footing  as  other 
individuals,  by  giving  their  creditors  a  remedy  against 
them,  who  were  before  subject  to  .two  inconveniencies;  as 
persons  having  privilege  of  Parliament  were  not  compel- 
lable, to  pay  their  just  debts,  or  become  bankrupts:  to^  re- 
medy which,  and  to  support  credit  in  commercial  dealings* 
which  required  that  the  laws  should  have  their  due  course, 
and  that  no  such  person  should  be  excepted  from  doing 
equal  justice  to  all  their  creditors,  the  statute  in  question 
was  passed :  and  amemberofParllament  who  becomes  bank- 
rupt, cannot  be  deprived  of  that  advantage  which  the  different 
statutes  afford  to  every  other  bankrupt  who  conducts  him- 
self with  honour  and  integrity.  The  original  action  was 
brought  against  the  plaintiff  in  error,  (defendant  below), 
as  the  acceptor  of  a  bill  of  exchange  which  was  clearly 
proveeble  under  the  commission,  and  the  certificate  un- 
doubtedly  operates  as  a  discbarge  in  law  from  the  debt  due 
on  that  bill;  and  as  the  bond  in  question  was  given  as  a 
mere  collateral  security  for  such  pre-existing  debt,  it  is 
equally  discharged,  and  cannot  now  be  enforced.  The  in- 
stant the  original  debt  was  ascertained  by  the  judgment, 
it  became  by  relation  a  debt  due  before  the  bankruptcy, 
and  as  such  was  proveable  under  the  commission;  and  the 
debt  itself  was  not  contingent,  but  the  security  only,  which 
depended  on  the  event  of  the  judgment.  If  then  the 
preexisting  debt  be  discharged  by  the  certificate,  so  is 
the  accessorial  debt  created  by  the  bond.  This  cannot  be 
assimilated  to  the  case  of  an  annuity  secured  by  bond  aad 
covenant,  as  .there  can  be  no  pre-existing  debt  until  the 
annuity  is  in  arrear;  and  although  the  covenant  which  is 
a  continuing  security  is  not  discharged  with  .respect  to  ar- 
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reftn  growing  due  after  the  bankruptcy,  yet  the  bond  betoig 
given  in  a  penal  sum,  and  conditioned  to  secure  the  aant 
annuity,  if  forfeitedi  so  as  to  make  the  penalty  a  debt  at  law 
before  the  bankruptcy,  the  value  of  the  annuity  may  be 
proved,  and  a  certificate  obtained  afterwards  will  discbai^ 
the  grantor  from  all  suit  on  the  bond,  as  well  for  future  as 
prior^payments  of  the  annuity,  as  such  bond  could  only  be 
.  put  in  suit  once,  as  applying  to  the  pre-existing  debt.  If 
the  plaintifl&  below  had  not  proceeded  to  judgment,  it  is 
quite  clear  that  they  might  have  proved  their  original 
debt  under  the  commission;  and  the  sole  intent  and  pur- 
pose for  which  the  bond  was  given,  was  to  secure  the  pay- 
ment of  the  bill  of  exchange  on  which  the  original  suit 
was  commenced.  If  a  release  had  been  given  fortbeor%^ 
inal  debt  previously  to  judgment,  the  bond  could  no  logg- 
er be  enforced,  and  the  certificate  is  in  the  nature  of  a  sta- 
tutable release,  and  is  equally  efiicient  as  a  personal  ins^- 
ment  ef  that  nature.  If  a  creditor  requires  his  deb^  to 
give  him  a  warrant  of  attorney  to  enter  up  judgment  for 
the  debt  due  to  him,  as  well  as  a  bond  conditioned  for  the 
payment  of  the  sum  to  be  recovered  by  the  judgmenti  wid 
he  does  not  cause  judgment  to  be  entered  up  until  after  a 
commission  of  bankruptcy  has  issued  against  his  debtor, 
can  it  be  said  that  he  may  sue  the  bankrupt  oii  his  bond, 
and  so  obtain  the  whole  of  his  debt,  notwithstanding  the 
bankrupt  may  have  obtained  his  certificate?  If  a  bank- 

.  rupt  be  taken  in  execution  under  a  judgment,  after  be  has 
obtained  his  certificate,  and  compelled  to  pay  the  amount  of 
the  bum  for  which  he  is  so  taken,  he  may  have  his  remedy  by 
audita  querela ^  and  recover  it  back,  on  the  ground  that  it  was 

*  proveable  under  the  commission,  and  discharged  by  the  cer- 
tificate. So,  in  an  action  of  escape  against  a  sheriff,  if  the 
original  judgment  be  reversed,  he  may  have  an  audita  que* 
rela,  or  prevent  execution  from  being  taken  out  onsuch judgf- 
ment.  Here,  the  bond  was  given  as  a  dependent  and  ooUat- 
eral  security  for  the  pa/ment  of  such  sum  as  should  be  reoo- 
veredinthe  action  then  pending  on  the  bill  of  exchange,  and 
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dfees  not  diflcr  in  term^from  an  arbitration  bond,  bywhich  3?i 
the  obligor  binds  himself  to  abide  the  award  of  the  arbitra- 
tor,  or  pay  such  sum  as  he  may  direct;  which,  when  ascer- 
(aiiledy  has  reference  to  the  original  matter  referred ;  and 
#bich  is  clearly  discharged  by  certificate.  The  debt  origin - 
idly  sought  to  be  recovered  in  this  case,  was  on  a  bill  of  ex- 
change accepted  by  the  plaintiflTin  error,  existing  and  over- 
due at  the  time  the  action  on  it  was  commenced,  and  which 
was  not  contingent  in  itself,  but  pro veaUe  under  the  com- 
mission ;  and>he  bond  was  merely  given  to  secure  the  pay- 
ment  of  its  amount  and  costs  incurred  in  the  action.  The  giv- 
ingthe  bond  did  not  extinguish  theoriginal  debt  oh  thebHI, 
^icb,  from  the  commencement  of  the  action  to  the  present 
moment,  might  have  been  proved  under  the  commission; 
i$AA  wfaidi  is  not  extinguished  by  the  bond ;  as  the  sole  ob» 
ject  of  the  Legislature  in  passing  the  statute  4  Geo,  3,  was 
t6  provide  for  the  recovery  of  the  original  debt.  The 
cases  applicable  to  bail-bonds  bear  no  analogy  to  the  pre« 
genf,as  they  are  conditioned  for  the  perfbrmanoeof  a  collat- 
eral act,  viz.  the  iTppearance  of  the  defendant,  which  must 
'  Re  complied  with  at  all  events,  whether  there  were  a  pre-' 
existing  debt  or  not.  But  where  a  bond  is  given  as  a  se- 
curity for  the  payment  of  such  sum  as  shall  be  recovered  in 
the  action  brought,  the  case  is  altogether  different,  if 
bail  are  not  duly  put  in,  the  plaintiff  is  altogether  deprived 
of  bis  security;  and  the  damages  he  may  have  sustained 
thereby,  are  to  be  ascertained  by  a  jury.  That,  therefore, 
i$  ahogetber  a  collateral  act,  but  here  it  is  not  so.  And 
where  a  person  having  privilege  of  parliament  has  become 
bankrupt  by  virtue  of  the  statute  4  Oeo^  8,  the  banicruptcy 
must  be  given  effect  to  in  all  its  parts;  and  if  he  obtains 
kis  certificate,  it  may  be  pleaded  so  as  to  deprive  the  ob-» 
l%ee  from  obtaining  judgment  on  the  bond.  The  time 
when  judgment  might  be  given  in  the  oripnaLaction  was 
altogether  accidental ;  or  whether  it  might  be  ever  g^ven, 
was  a  matter  of  doubt  and  uooertainty.    AltlM>tigh  it  may 
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}SS!i^  "^  ^^'  ^^^^  ^^^  sureties  may  be  liable  to  an  action  on  the 
bond,  and,  if  compellable  to  pay,  may  sue  the  plaintiff  in 
error  as  their  principlsil  for  reimbursement ;  yet  by  the 
49  Geo.  3,  c.  121,  s.  8,  they  are  allowed  to  prove  under  the 
commission  whatever  debt  they  may  be  caHed  on  to  pay  on 
account  of  their  principal,  so  that  no  circuity  of  action  is  to 
beapprehended  by  discharging  the  bankrupt  fromhisbond. 
He  therefore  is  not  personally  liable  to  them,  nor  can  they 
'  recover  from  him,  although  they  might  have  done  so,  if 
taken  with  reference  to  the  law,  as  it  stood  before  that  sta* 
tute  wai^  passed.  Although  the  statute  7  Geo.^  1,  c.  31, 
first  provided  that  bonds  payable  at  a  future  day  might  be 

* 

proveable  under  a  commission;  yet  in  Uttenon  v.  Vernon^ 
Lord  Kenyan  said,  that  (a)  ^  that  statute  was  declaratory 
of  the  common  law;"  and  Mr.  Justice  Buller  observed, 
that  (b)  **  the  object  of  tl\e  act  was,  that  all  demands  that 
existed  prior  to  the  time  of  the  bankruptcy,  though  not 
payable  till  a  future  day,  might  be  proved  under  a  cam* 
mission  of  bankrupt,  provided  they  were  capable  of  being 
ascertained."  That  may  be  applicable  *to  the  statute  4 
Creo»  3,  when  a  bond  is  given  as  a  security  for  the  orij 
debt  and  costs,  the  debt  itself  being  not  only 
but  actually  due  and  sued  for,  and  which  might  have  been 
proved  under  the  commission  as  well  as  the  costs,  as  they 
are  only  an  accessory  to  the  debt;  if  so,  the  bond  itself  was 
in  the  nature  of  a  proveable  debt  at  common  law,  and  can- 
not be  considered  as  a  security  for  a  sum  not  due  or  pay- 
able before  the  time  of  the  obligor's  becoming  bankrupt; 
as  the  debt  for  which  it  was  given  did  not  rest  on  any  con- 
tingency,  so  as  to  bring  it  within  the  language  of  the  sta* 
tote  7  Geo.  1.  The  bond  is  conditioned  fer  the  payment 
of  such  a  sum  as  should  be  recovered  in  a  certain  action 
then  pending  between  the  parties,  together  with  sudi 
costs  as  should  be  given  in  the  same.    The  word  ^  reco* 

(«)  $  Tern.  Rep.  540,  (6)  Id.  54S.  - 
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,  irefvcf*  18  not  to  be  taked  in  its  literal  sense,  as  to  the  pre- 
cise sum  the  party  may  receive  or  repossess  himself  of,  but, 
in  a  legal  acceptation,  signifies  an  obtaining  any  thing  by 
judgment  or  trial  at  law  (a),  and  erery  judgment  is  a  re- 
covery, by  the  words  ^trfeo  eansideratum  est  quod  reeupem 
ret  (i)."  A  party  taking  a  bond  of  this  description,  places 
himself  in  the  same  situation  as  a  petitioning  creditor,  and  is 
to  receive  no  greater  advantage.  He  may  prove  his  original 
demand  under  the  commission,  but  haying  such  a  security, 
he  is  not  bound  to  do  so  in  the  first  instance,  but  may  post^ 
pone  such  proof  until  the  amount  of  such  original  claim  is 
ascertained  by  action,  when  he  may  wave  the  eflTect  of  the 
bond,  and  prove  the  amount  of  such  ascertained  debt  as 
in  an  ordinary  case.  And  a  member  of  Parliament  who 
becomes  bankrupt,  is  not  to  be  put  in  a  worse  situation 
than  other  traders;  as  the  sole  object  of  the  Legislature 
was  to  make  him  amenable  to  the  bankrupt  laws;  and  if  he 
might  be  compelled  to  give  abend  to  one,  two,  three,  or  an 
indefinite  number  of  creditors,  he  would  be  placed  in  a  most 
unequal  and  unjust  situation,  and  deprived  of  those  ad« 
vantages  which  all  other  bankrupts  are  entitled  to  enjoy. 
The  bond  gives  no  new  right  to  the  obligor,  and  is  merely 
given  as  a  security  for  the  judgment;  which  judgment 
most  stand  in  the  nature  of  a  secority  ibr  the  original  debt, 
which  was  existing  and  known  at  the  time  the  commis- 
sion  issued,  and  which  was  consequently  not  in  the  nature 
of  a  contingent  security:  and  the  giving  the  bond  ceuM 
not  create  any  new  liability.  In  Bryant  v.  Withers  (c), 
it  was  held,  that  a  judgment  must  be  taken  as  a  security 
for  the  original  debt,  and  consequently  that  a  debt  for  moi* 
neylent,  due  to  a  creditor  at  the  time  an  act  of  bankruptcy 
was  committed  by  the  debtor,  was  sufficient  to  support  a 
commission  against  him,  although  afterwards,  and  before 
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18^  petitioning  for  such  commission,  the  creditor  obtained 
judgment  against  him  for  a  sum  of  money  including  such 
debt.  Here,  however,  the  judgment  is  gone  as  well  as  the 
original  debt  it  was  intended  to  secure,  and  both  are  now 
onayailable  ki  a  debt,  and  the  certificate  is  equally  a  bar 
to  each ;  nor  can  the  bond  be  put  in  force,  which  was  a  mere 
collateral  security  for  such  judgment  and  debt.  In  Van 
Sandau  ▼•  Corsbie  (a),  where  the  acceptor  of  an  acoom- 
modation  bill  brought  an  action  against  the  drawer,  who 
had  become  bankrupt,  for  not  proyidirtg  him  with  funds 
to  pay  the  bill  when  du&,  whereby  he  had  incurred  the 
Qosts  of  an  action,  and  was  obliged  to  sell  an  estate,  in 
order  to  raise  money  to  pay  the  bill,  the  certificate  was 
held  to  be  a  good  bar  to  such  consequential  damage,  as  it 
could  only  have  been  recovered  as  an  accessory  to  the  prin* 
cipal  debt,  which  was  discharge  by  the  certificate;  and 
Mr*  Justice  Bay  ley  there  said  (6),  that  *Uhe  statute  49(jreo. 
3,  c*  121,  makes  the  certificate  not  only  a  bar  to  the  prin- 
cipal debt,  but  also  to  any  consequential  damage  arising 
from  that  debt  not  haying  been  duly  paid;  and  that  with 
respect  to  costs,  it  had  been  decided,  that  they  are  in  the 
nature  of  an  accessory ;  and  that  when  the  right  to  the 
principal  is  barred,  the  right  to  the  accessory  is  barred 
also,"  Scoit  V.  Ambrose  (c).  And  Mr.  Justice  Holtoyd 
observed,  that  ^  where  the  right  to  the  principal  debt  is 
barred  by  statute,  the  right  to  damages,  which  are  accessory 
to  and  consequential  on  that  principal  debt,  is  also  barred." 
And  Mr.  Justice  Best  said,  that  (d)  ^  he  thought  that  the 
certificate  operated  as  a  release  of  the  debt,  and  of  all  de» 
mands  arising  out  of  that  debt ;  and  that  it  would  be  ab- 
surd, that  %vhen  the  debt  itself  was  released,  the  coiis^ 
quential  damage  resulting  from  it  should  remain  a  charge 
upon  the  bankrupt;  and  that  if  it  were  so  held,  it  woaUL 
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deprive  (be  bankrupt  of  one  of  the  great  advantages  in*       -J^?! 
tended  to  be  conferred  on  him  by  the  Legislature/'    So 
here»  it  would  be  equally  absurd  as  against  the  principal 
on  the  bond,  that  the  original  debt  should  be  extinguish*^ 
ed,  and  that  the  security  should  remain  available.    The 
bond  was  not  severable  from  the  judgment,  and  the  certifi-. 
cate  is  a  bar  to  both.    It  may  be  said,  however,  that  the 
bond  was  entered  into  voluntarily,  but  that  was  not  the  case^ 
as  it  was  absolutely  required  by  the  Legislature  as  a  security 
for  the  original  debt ;  and  as  the  one  is  released,  so  also  is 
the  other.  A  bond  of  this  description  can  only  be  required 
where  the  original  debt  is  proveable  under  the  commission, 
and  where  an  afiBcjIavit  of  debt  can  be  made^  and  there  is  no 
decision  where  a  debt  is  proveaMe  as  such  under  a  com- 
mission, that  any  existing  security  for  it  is  not  discharged 
by  the  certificate,  provided  it  be  connected  with  such  debtt 
with  the  exception  of  Cockerill  v.  Owston(a)^  which  bears 
no  analogy  to  the  present,  as  it  was  the  case  of  a  bail-bond, 
conditioned  to  enter  an  appearance,  and  not  for  the  pay- 
ment of  money.    Although  bail  cannot  plead  the  certifi-' 
cate  of  their  principal  in  discharge,  yet  they  may  be  re- 
lieved on  motion;   and  though  the  Court  will  not  inter- 
fere in  behalf  of  bail  in  error,  according  to  the  case  of 
Souihcoie  Y.  Braithwaite  (b)y  where  their  principal  had 
become  bankrupt  pending  the  writ,  yet  the  ground  of  that 
decision  was,  that  as  bail  in  error  could  not  render  their 
principal,  they  continued  liable  at  all  events.    It  is  true 
that  in  Hunter  v.  Campbell  (c),  the  Court  decided  that 
they  would  not  interfere,  or  order  a  bond  to  be  cancelled 
in  a  case  of  this  description  on  motion,  but  here  the  sure- 
ties must  be  considered  with  reference  to  the  statute  49 
Geo,  8,  c.  121,  s.  8,  as  all  the  statutes  relating  to  bank- 
rnpfcy  must  be  taken  in  pari  materid.    Even  if  they  were 
not  so,  they  might  either  plead  a  release,  or  proceed  by  ate* 

(c)  I  Burr.  436 (h)  1  Term  Rep.  6ft4.— — (e)  S  Bam.  k.  Aid.  S79L 
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jy^  dita  qnerelai  snd  if  diey  ilood  in  the  gitoation  of  IwBf  it 
is  clear  they  would  be  discharged,  as  wherever  the  pria- 
cipal  is  discharged,  the  bail  are  discharged  also.  In  RoBe*$ 
Abridgment  (a)  it  is  said,  that  **if  the  principal  betaken  in 
ezecQtton  upon  a  jadgment,  and  after  a  scire  /aetas  re- 
turned,  according  to  coarae,  judgment  is  given  against  die 
bail,  and  thereupon  he.is  taken  in  execution,  and  afterwards 
the  principal  is  delivered  upon  an  audita  querela;  because 
the  recoveror  bath  acknowledged  satisfaction,  &c._In  this 
case,  though  the  recognizance  was  forfeited  by  the  bail,  by 
not  bringing  in  the  principal  at  the  time  appointed  by  law; 
yet,  inasmuchas  the  judgment  andexecution  against  the  bail 
depend  upon  the  judgment  against  the  principal,  and  he  was 
but  a  security  for  the  payment  of  the  money,  of  which  the 
recoveror  issatisfied,  the  bail  shall  consequently  be  dischaig- 
ed :''  and  this  is  said  to  have  been  adj  udged  in  the  case  of  Hill 
v.  Barnee  on  demurrer.  So  here,  if  the  sureties  were  sued 
on  the  bond,  they  could  only  be  liable  to  pay  so  much 
as  their  principal  was  bound  to  pay ;  and  as  the  judgment 
was  nlot  in  force  as  against  him,  he  would  be  entitled  to 
relief  by  audita  querela.  The  form  of  that  writ  is  to  be 
found  in  LUly^s  Modem  Entries  (6),  where  a  bankrupt 
was  taken  in  execution  after  the  allowance  of  his  certifi* 
cate;  and  the  mode  of  proceeding  is  set  out  in  the  case  of 
Lord  Portcheiter  v.  Petrie  (c). 

No  valid  distinction  can  be  drawn  between  a  satisfiiction 
obtained  by  statutable  means,  or  by  deed ;  and  here  the 
certificate  operates  as  a  statutable  release  of  the  original 
debt,  and  as  the  bankrupt  was  thereby  discharged,  so  were 
his  sureties;  and  the  bond  cannot  be  put  in  fi>rce  against 
either  of  them,  as  it  was  given  as  a  mere  collateral  security 
for  the  payment  of  the  original  debt,  which  was  not  found- 
ed on  a  contingency,  and  Was  consequently  proveable  un* 
der  the  commission. 

(«)  Vol.  1. 906,  pi.  10.^^)  Vol.  U,  599^0  «  Wmt.  Stand.  I4S  {h).  n,  1. 
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.  Aliments  for  the  defendants  in  enror^^^The  bond  in 
qaeetioncannot  be  considered  as  a  debt  from  whicb  tbebank* 
mpt  was  discharged  by  virtae  of  the  statute  6  Geo,  2^  c.  90, 
8. 7,  as.  being  due  at  the  time  of  the  bankruptcy ;  as  the  pro* 
Tision  therein  is  confined  in  terms  to  the  original  judgement 
obtained  between  bankruptcy  and  certificate,  and  does  not 
extend  to  a  security  given  for  payment  of  the  sum  that  may 
be  thereby  recovered ;  and  the  bond  creates  a  new  and  inde- 
pendent specialty  debt,  of  a  higher,  and  altogether  difierent 
nature  from .  the  original  demand  on  which  the  action  was 
commenced,  and  which  is  still  binding  on  the  obligor  and 
his  sureties,  as  it  has  never  been  satisfied,  nor  was  it  prove- 
able  under  the  commission.  The  object  of  the  statutes 
4  Geo.  3,  c«  S3;  and  45  Geo.  3,  c.  121,  was  to  create 
a  compulsory  act  of  bankruptcy  by  members  of  Parlia^ 
ment  being  traders,  so  as  to  enforce  the  payment  of  their 
debts,  and  if  they  do  not  give  a  bond  as  required  by 
the  first  section  of  the  former  statute,  a  commission  may 
be  sued  out  against  them,  and  proceedings  taken  thereon 
as  against  other  bankrupts,  and  all  their  property  would 
be  liable  to  an  equal  distribution  among  their  creditors** 
When  the  bond  is  given,  it  is  analogous  to  a  bail-bond, 
(although  not  in  terms),  and  the  parties  to  it  must  be 
considered  as  standing  in  the  same  situation  as  those  on 
an  instrument  of  that  description.  It  is  quite  clear,  that 
the  bond  was  not  proveable  under  the  commission  at  com- 
.mon  law,  even  in  the  event  of  judgment  being  obtained; 
flyB  in  Callowel  v.  Clutterbuck  (a),  it  was  decided  that  only 
those  debts  which  were  due  and  payable  at  the  time  of  the 
bankruptcy  could  be  proved  under  a  commission.  Nei« 
ther  could  the  bond  be  proved  under  the  statute  7  Geo.  1, 
c.  31,  as  the  debt  arising  on  it  rested  on  a  contingency. 
It  is  therefore  unnecessary  to  consider  whether  that  statute 
ia  declaratory  or  not.    The  time  was  clearly  contingent,  as 
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^^  it  could  Bot  be  ascertained  when  judgment  wotrid  be  g(i^« 
en :  it  might  never  be  g^ven,  as  it  might  be  rendered  nn« 
necessary  by  the  death  of  the  parties.  So,  antil  tbe  judg* 
ment  was  recoyered,  it  was  impossible  to  ascertain  whe- 
ther there  was  any  debt  due  or  payable  from  the  bank* 
rupt  to  the  plaintiff  in  the  action  then  pending;  and  it 
was  also  uncertain  in  whose  favor  the  Court  nnght  decide, 
or  what  costs  might  be  given.  The  bond  therefore,  was 
not  conditioned  for  the  payment  of  a  sum  due  and  pay* 
able  at  the  time  the  obligor  became  bankrupt;  and  even 
under  the  statute  7  Creo.  1,  the  time  of  payment  must  be 
certain,  as  in  Bx  parte  Barker  (a)  it  %vas  held,  that  a  debt 
payable  at  a  future  uncertain  period,  as  within  three  months 
after  the  decease  of  two  obligors  in  a  bond,  or  the  survivor, 
cannot  be  proved  under  a  commission*  Besides,  that  sta« 
tute  requires  a  rebate  of  interest  on  the  proof  of  securities, 
payable  at  future  times,  which  can  only  be  calculated 
where  the  debt  itself  is  certain,  and  does  not  depend  on  a 
contingency.  The  bankruptcy  and  certi6cate  tberefofe 
can  be  no  bar  to  an  action  on  the  bond.  Although,  bow» 
ever,  the  bond  was  not  proveable,  it  has  still  been  urged, 
that  the  original  debt  might  have  been  proved,  and  the  case 
of  a  bond  conditioned  to  submit  to  arbitration  hos  been 
put,  which  bears  no  resemblance  to  the  present,  as  the 
parties  would  be  liable  on  the  bond,  if  the  award  were  made 
after  the  bankruptcy.  But  the  case  of  an  annuity  secured 
by  bond  and  covenant,  bears  a  nearer  resemblance  to  the 
present,  although  it  has  been  attempted  to  be  distinguished. 
And  though  the  bond  in  such  a  case,  if  forfeited  bynon*pay« 
ment  before  the  bankruptcy,  may  be  proved;  yet  in  an  ae» 
tion  on  the  covenant  for  not  paying  subsequent  instal- 
ments, the  certificate  would  be  no  bar.  Coiterelv.  Hooke(b\ 
Ex  parte  Granger  (c).  So,  although  a  bail  bond  is  only 
coqditioned  for  the  appearance  of  the  party  in  Court,  it  is 

(•)9  Vcf.  110.— -(&)  1  Doug.  07. {e)  10  Ves.  551. 
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nev6rtlieltei»»  m  effect,  «  security  for  the  pnymeolt  of  the 
debt  due  from  8ach  party,  end  by  tbe-statute  4  &  5  Annct 
c«  16»  may  be  assigned  as  a  eecarity  for«iicb  original  debt. 
TJie  distinction  is,  that  where  a  bail-bond  is  forfeited  be* 
fore  the  bankruptcy,  the  obligor  is  discharged  by  his  cer* 
tificate,  according  to  the  cases  of  Bouteflowr  y.  Coats  (aX 
and  Dinsdale  v.  Eames  (&X  but  if  such  bond  be  not  forfeit* 
ed  at  the  time  of,  or  until  after  the  bankruptcy,  the  certifi-^ 
Gate,  although  it  operates  as  a  discharge  from  the  debt  for 
wfajcb  the  original  action  was  brought,  does  not  so  operate 
on  the  judgment  obtained  in  the  action  on  the  bond,  as  the 
latter  debt  could  not  be  proved  under  the  commission,  as 
it  was  a  new  and  distinct  cause  of  action*  Coekeriil  v. 
OwHon  (c).  So,  here,  as  the  bond  iras  not  forfeited  until 
after  the  bankruptcy,  it  created  a  new  cause  of  action,  and 
was  given  as  a  substitute  for  a  baiUbond,  which  in  ether 
cae^  is  obtained  through  the  medium  of  an  arrest,  from 
which  the  plaintiff  in  error  was  privileged,  and  consequent- 
ly could  neither  be  required  to  give  a  bond  to  the  sheriff 
forhk  appearance,  nor  to  put  in  bail  to  the  action  in  the 

usual  way. 

» 

With  respect  to  the  sureties  on  the  bond,  they  ai^ 
liable  at  all  events,  and  most  be  considered  with  refer* 
ence  to  the  law,  as  standing  in  the  same  situation  as  they 
would  have  done  if  the  statute  49  Cfeo*  8,  had  not  been 
passed,  which  is  confined  to  matters  between  the  sureties 
and  their  principals,  and  does  not  touch  the  rights  or  re- 
medies of  the  original  creditor,  nor  does  it  apply  to  debts 
founded  on  a  contingency,  but  to  existing  debts  only,  and 
payable  at  the  time  of  the  bankruptcy.  Although  it  has 
been  said  that  the  sureties  may  be  assimilated  to  bail,  and 
are  entitled  to  relief  on  motion,  or  may  have  their  remedy 
by  audita  querela^  yet  they  must  be  considered  as  bail  ia 
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W^,  erroTy  wko  l»Te  not  the  alternatiye  of  r«nderin|^  their  prhi* 
cipal;  and  in  Hockley  r.  Merry  (a)  it  was  held,  that  where 
an  aet  of  bankraptcy  took  place  between  a  party's  becom- 
ing bail  in  error,  and  the  affirmance,  he  is  not  discharged 
from  his  recognizance,  as  the  debt  was  contingent  at  the 
time  of  the  bankruptcy,  and  co^uld  not  be  proved  under 
a  commission  against  the  surety;  as  the  statute  7  Geo.  1, 
only  let  in  those  where  the  payment  was  certain,  though 
future.  The  case  relied  on  from  Boilers  Abridgment, 
merely  goes  to  shew,  that,  if  after  a  judgment  against 
the  principal,  the  judgment  creditor  confesses  satisfaction 
on  the  roll,  he  cannot  afterwards  ^proceed  against  the 
bail.  Here,  however,  the  bond  remains  wholly  unsatis- 
fied, nor  has  any  sum  been  paid  so  as  to  operate  as  a 
release  of  the  judgment.  The  sureties  are  consequently 
liable  at  all  events,  and  if  called  on  to  pay  the  debt,  they 
will  have  their  remedy  against  the  plaintiff  in  error  as  thei 
principal  on  the  bond. 

In  reply,  it  was  submitted,  that  the  cases  applicable  to  an- 
nuities and  bail-bonds  were  altogether  distinguishable  from 
the  present,  as  the  bond  in  question  was  given  as  a  mere 
collateral  security  for  the  payment  of  a  pre-existing  debt, 
which  was  proveable  under  the  commission.  Although  a 
bail-bond  may  be  said  to  be  in  the  nature  of  a  security 
for  the  original  debt  due  from  the  principal  to  the  party 
suing,  yet  it  is  conditioned  for  the  appearance  of  the  de- 
fendant, and  in  case  of  default,  damages  may  be  assessed 
accordingly ;  and  at  the  time  the  bond  is  given,  the  due 
proisecution  of  the  suit  is  alone  in  the  contemplation  of  the 
parties.  Here,  if  no  bond  had  been  given,  or  appearance 
entered,  as  required  by  the  statute  4  €eo.  3,  and  45  Geo.  3, 
a  commission  might  be  sued  out  at  the  suit  of  the  same  cre^ 
ditor  who  was  the  plaintiff  in  the  original  suit,  as  it  would 

(•)  a  Stn.  1045. 
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omte  a  new  act  of  liankTuptcy ;  and  it'  was  the  inftentipii  ^^^ 
^^fthelegislatiire,  that  a  tradiofi^  member  of  Parliament 
sbonlcl  enjoy  the  same  privileges  and  advantages  as  other 
tnders  in  a  like  situation.  As  a  commission  is  sued 
out  for  the  benefit  of  creditors  generally,  and  the  bank- 
rupt is  discharged,  or  released  from  all  his  debts,  which 
were  proveable  under  the  commission,  by  obtaining  his  cer- 
tificate; it  would  be  too  much  to  say,  that  he  should  ne» 
yertheless  continue  liable  on  superincumbent  securities. 
The  bond  not  only  recited  a  pre-existing  demand,  but 
shewed  what  sum  was  originally  due,  and  the  case  of  Ex 
parte  Barker ^  as  to  the  death  of  the  parties,  does  not  bear  on 
the  present  question,  as  it  did  not  refer  to  a  pre-existing 
debt,  which  might  be  proved  independently  of  the  bond.  An 
arbitration-bond  is  tantamount  to  a  security  of  this  nature, 
and  may  in  terms  be  considered  as  idem  per  tcfem,  as  both 
are  conditioned  for  the  payment  of  such  a  sum  as  may 
eventually  be  found  to  be  due.  Although  the  sureties  on 
the  bond  may  be  liable,  it  by  no  means  follows,  that  the 
plaintifiTin  error  is  responsible  to  them,  as  he  is  discharg- 
ed by  his  certificate,  which  might  be  efiTectually  pleaded 
in  the  event  of  an  action  brought  by  them  against  him,  or 
at  all  events  they  may  prove  under  the  commission  any 
damage  they  may  have  sustained,  by  virtue  of  the  statute 
49  Geo.  3,  c.  121. 

Lord  Chief  Justice  Abbott  in  delivering  the  judgment 
of  the  Court  below  said,  that  (a)  ^  a  bond  given  in  a  case  of 
this  description  was  undoubtedly  intended  as  a  substitute 
for  that  security,  which,  in  other  cases,  is  obtained  through 
the  medium  of  an  arrest;  though  the  statute  is  imperfectly 
framed  with  a  view  to  the  intended  object."  If  so,  it  is 
analogous  to  the  case  of  bail  to  the  action,  who,  although 
they  may  be  originally  responsible,  are  still  entitled  to  re- 
lief where  their  principal  has  become  bankrupt  and  ob- 

(c)  5  Barn,  k.  Aid.  tbb. 
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}^^r  Gained  bis  certificate.  Although  it  has  been  said,  that  the 
sureties  in  this  case  continue  liable  at  all  eyents,  and  in 
case  of  being  called  on  for  paymentf  might  sue  their  prin- 
cipal for  reimbursement,  so  that  he  would  net  be  discharg- 
ed from  the  effect  and  consequences  of  the  boud ;  yet,  as  the 
judgment  in  the  Court  of  Common  Pleoi  dad  ceased  to 
exist,  as  it  was  discharged  by  the  certificate*  cessante  ra- 
tione  hgiSf  cessai  ipsa  lex;  and  by  the  statute  49  Oeo^  3, 
the  principal  was  clearly  exonerated  from  any  responsi- 
bility,  which  before  the  passing  of  that  act  he  might  be 
under  to  his  sureties.  If,  therefore,  he  'was  discharged 
',  as  to  them,  it  was  the  intent  of  the  Legislature  that  he 
should  be  discharged  altogether*  Bail  are  discharged  by 
the  death  of  their  principal.  So  in  case  of  a  collateral  aam 
tisfaction  by  their  principal,they  are  immediately  entitled  tet. 
relief.  As,  therefore,  the  rights  of  the  parties  are  to  be^ 
considered  at  the  time  the  bond  was  entered  into,  and  the 
statute  A  Geo.  3,  did  not  intend  to  create  any  new  liability^ 
bat  merely  ta  provide  or  furnish  a  security  for  a  pre«ex» 
isting  debt  which  was  proveable  under  the  commission; 
the  certificate  must  operate  as  a  discharge  to  such  debt, 
and  more  particularly  so,  as  the  judgment  itself  was  gone, 
or  must  be  considered  as  nugatory  as  far  as  regarded  the 
plaintiff  in  error,  as  it  only  referred  to  the  original  debt» 
which,  on  being  ascertained,  was  proveable  under  the  oooii^ 
missioi)»  and  has  since  been  discharged  by  the  certificate. 

Lord  Chief  Justice  Dallas. ^Weare  all  of  opinion,  that 

the  judgment  of  the  Court  below  in  this  case  must  be 

Affirmed.    * 

Mr.  Campbell  then  moved  for  interest  on  the  affirmance^ 
which  wai 
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May  and  two  Others  v,  Pios.  J*'*^^/ 

(In  error.) 

XHis  wag  an  action  of  anmmpnt  brought  against  the  de»     where  a 
fendante  below,  (plaintiffs  in  error),  for  negligence  in  con-  bill  waa  filed 
ckietiBg  a  suit  in  which  they  had  been  employed  by  the  .^'"nies 
plaintiff  below,  (defendant  in  error),  as  his  attoruies.    The  (P"tn"")  ^?' 

f  ,        -       ,  negligence,  m 

jury  found  a  rerdict  for  the  plaintiff  below,  (defendant  in  which  they 

error),  on  the  eighth  count  of  the  bill  filed  against  the  de-  Q^^^ed'bof  in 

fendante  below,  which  stated  in  substance,  that,  in  con*  enrering  the 

aideiatioD  that  Stephen  Pige  (the  plaintiff  below)  at  the  re-  f„"l' oi^L"^ 

quest  of  James  May  the  elder,  fFilUam  James  Norton^  and  p^*^*  p^^  ^ 

James  May  the  younger,  (the  defendants  below),  had  re-  m^oie  or  one  of 

fained  and  employed  them  as  his  attornies,  to  defend  a  cer-  ^^*:™  ^^.^""^ 

^     ^  ted,  and  the 

tutu  action  commenced  against  him,  for  certain  reasonable  jadgment  was, 
fees  and  reward,  to  be  therefore  paid  by  the  plaintiff  be-  "^g'^^'^^^^^' 
lew  te  the  defendants  below,  they  undertook  to  perform  og^Mtt  ike  $M 
their  duty  as  such  attornies  for  the  plaintiff  below,  in  and  Held  that  soch 
aboat  the  defence  of  the  said  action.    It  was  then  averred  omitaion  was 

no  gronnd 

that  it  was  the  duty  of  the  defendants  below,  to  hare  put  of  error. 
in  special  bail  in  due  time  for  the  plaintiff  below,  in  the 
said^iMClion :  and  assigned  for  breach,  that  the  defendants  be* 
low  not  regarding  their  dtity  or  promise  in  that  behalf,  did 
not  M  the  retwn  of  the  writ  in  the  said  action,  or  in  due 
time  put  in  special  bail;  but  wholly  neglected  so  to  do:  by 
neasioo  whereof  an  assignment  of  the  bail  bond  in  nuch  suit 
mm  taken,  and  an  action  commenced  thereon* 
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y^^.  The  defendaDts  below  broaght  a  writ  of  error  in  dib 

Court,  and  assigned  for  cau8e8._jPtr<f ,  that  there  was  no 
sniEcient  consideration  to  sustain  a  promise  by  the  defend* 
ants  helow^^^Seeondfyf  that  it  was  not  ayerred  in  the  de« 
claration,  that  it  was  the  duty  of  the  defendants  below  to 
pat  in  special  bail,  according  to  the  course  and  practice  of 
the  Cbur/-^ And  Lastly^  that  it  was  stated  in  the  record, 
^  that  the  jury  suuunoned  to  speak  the  truth  of  the  mat« 
ters  within  contained,  being  chosen,  tried,  and  sworn  upon 
their  oath,  said,  as  to  the  promise  and  undertaking  in  the 
eighth  count  of  the  within  bill  mentioned,  that  the  said 
Jdmeg  May  the  elder,  William  iVbrfoii,and  Jiamet  JIfay  the 
younger,  did  undertake  and  promise,  in  manner  and  form 
as  the  said  Stephen  Pige  had  within  in  that  count  com«« 
plained  against  them,  and  they  assessed  the  damages  of  the 
said  Stephen  Pige,  on  occasion  of  the  not  perfoiming 
the  promise  and  undertaking  in  that  count  mentioned,  over 
and  abore  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  to  200/.,  and  for  those  costs  and 
charges  to  40«.:.«and  as  to  the  several  promises  and  under* 
takings  in  the  other 'counts  of  the  within  bill  coutained, 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  said,  that 
the  said  James  May  the  elder,  William  iVbrtoii,and«/iame# 
Maj/  the  younger,  did  not,  nor  did  either  of  them  undeiw 
take  or  promise,  in  manner  and  form  as  the  said  Stephen 
Pige  had  within  in   those  counts    complained  against 
them: — ^Therefore  it  was  considered,  that  the  said  plaintiff 
do  recover  against  the  said  defendants,  as  to  the  promise 
and  undertaking  in  the  eighth  count  of  the  said  bill  men- 
tioned, his  damages,  costs, and  chaiges,by  the  jurcws  afore- 
said, in  form  aforesaid,  assessed  :''i^  whereas,  in .  troth  emk 
in  ffict,  there  is  no  such  pemon  in  the  said  bill,  or  in  Cho 
said  eighth  count  of  the  said  bill  mentioned,  as  Wiujam  . 
Norton,  and  therefore  there  is  a  manifest  discrepancy  nndl' 
Tarianee  in  the  alleged  finding  of  the  said  juiy  and  tli# 
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judgment  of  ibe  Court:  the  finding  of  the  said  jui^y  lieing,  -j?^^ 
that  James  May  the  elder,  Wiiliam  Norton^  and  James 
May  the  younger,  did  undertake  and  promise  in  manner 
and  form  as  aforesaid;  and  the  judgment  of  the  Court  be- 
ing against  the  said  defendants^  who  are  within  the  bill 
named  and  called  James  May  the  elder,  William  Jambs 
Norton^  and  James  May  the  younger. ..Joinder  in  error. 

Mr.  Holiy  for  the  plaintiffs  in  error,  was  desired  by  the 
Court  to  confine  his  argument  to  the  last  assignment 
only.  He  subniitted,  that  the  omission  of  part  of  the 
Christian  name  of  Nariony  in  entering  the  finding  of  the 
jury  on  the  posiea^  was  fatal  in  arrest  of  judgment  or 
in  error,  as  it  was  a  complete  variance  from  the  rest  of  the 
record,  and  did  not  fidl  within  the  provisions  of  the  sta»» 
tutes  of  jeofails,  nor  could  it  be  amended  by  the  Court.  The 
defiBCt  is  fatal,  as  the  plaintiffs  in  error  were  entitled  toa  per* 
feet  record,  and  the  plaintiff  below  might  have  rectified  the^ 
mistake,  or  amended,  whilst  the  posiea  remained  in  hi* 
hands ;  but  as  it  is  an  error  in  substance,  and  after  verdict,  it 
cannot  now  be  done,  and  more  particularly  so,  as  the  judg* 
ment  has  reference  to  the  finding  of  the  jury  on  the  posiea/ 
where  one  of  the  defendants  is  improperly  named  or  de- 
scribed, as  fFilliamy  instead  of  IFilliam  James.  Although 
the  judgment  is  against  the  ^atct  defendants,  it  can  only  be 
warranted  by  the  finding  of  the  jury,  as  the  word  **said** 
is  a  word  of  reference,  and  there  is  no  defendant  by  the 
name  of  fFiUiam  Norton  in  the  bill,  to  which  such  finding 
can  refer,  if  execution  were  taken  out,  it  must  follow  the 
judgment^  if  not,  the  Court  would  set  itaside^  or  the  plain* 
tilPtiekMr  'Hiight  be  liable  to  an  action  of  trespass.  There 
bfliag  BO  day  in  Court  after  the  findingof  the  jury,  on  whidi 
tbe  4efendant8  below  could  plead  in  abatement,  the  defect 
can  only  be  taken  advantage  of  on  error;  and  there  must 
cooBeqaoBlly  be  a  vmiv  de  novo^  for  the  purpesb  of  hav* 
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ing  a  right  and  proper  finding.  It  cannot  be  rectified  bjr 
necessary  intendment,  as  it  is  apparent  on  the  face  of  the 
PfoB.  record.  If  another  action  of  a88ump§it  were  brought 
against  the  plaintiffs  in  error  for  the  same  cause,  they  could 
not,  while  the  record  remains  in  this  imperfect  state,  plead 
it  as  a  judgment  recovered  against  them;  and  if  either  of 
the  Mays  should  pay  the  full  amount  of  the  damages  and 
costs,  he  could  not  maintain  an  action  against  Norton  for 
contribution,  as  he  would  be  non-suited  if  he  produced 
the  record  in  proof  of  an  action  in  which  he  had  been  ad- 
judged to  pay  damages  jointly  with  William  iVor/oii,  in- 
stead of  WiUiam  James  Norton.  The  words  **  said  defend^ 
ants"  in  the  judgment,  can  only  betaken  to  refer  to  the  names 
of  the  parties  last  mentioned  in  the  finding  of  the  jury  on 
the  pasieOj  and  if  the  omission  there  be  not  rectified,  execu* 
tion  cannot  issue  on  an  imperfect  and  defective  record. . 
In  Arbouin  v.  WiUoughby  (a),  where  the  defendant,  bar* 
ing  two  Christian  names,  was  sued  by  one  only,  the  Court 
set  aside  the  proceedings;  and  in  Cole  y«  Hindson  (A), 
where  a  sheriflT'a  ofiicer  pleaded  a  justification  in  trespass, 
for  taking  the  goods  of  A.  C,  that  he  took  them  under  a 
distringas  against  R.  C  (meaning  the  said  ^.  C,,)  to  com* 
pel  an  appearance,  and  averred,  that  A.  C  and  JZ.  C.  were 
the  same  person ;  it  was  held,  that  such  plea  could  not  be 
supported  unless  A»  C.  appeared  in  the  action,  and  did 
not  plead  the  misnomer  in  abatement.  So,  here,  the  find- 
ing of  the  jury  cannot  be  supported  as  against  fFiltiam 
James  Norton,  by  the  name  of  fFilliam  Norton,  and  there 
is  no  authority  to  shew  that  in  case  a  writ  of  execution 
should  issue  against  the  gfoods  of  fFilliam  Norton,  that 
the  officer  would  be  justified  in  taking  the  goods  of  /Ft7- 
liam  James  Norton,  although  they  might  be  one  and  the 
same  person ;  for  in  Shadgett  r.  Clipson  (c)  it  was  held, 

'  (m)  1  Mmsh.  477.— — <&)  6 Term  Rep..SSi    ■    (t)  a  Esrt,  8S8. 
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that  the  defendant  could  not  justify  an  assault  and  false  /Jteg. 
imprisonment  of  ^.  £.,  by  shewing  a  latitat  issued  against 
C  B.^  and  averring  that  it  was  issued  against  A,  B.  by 
the  name  of  C  B.y  and  that  they  were  one  and  the  same 
person ;  there  being  no  averment  that  A.  B.  was  known  as 
well  by  the  one  name  as  the  other  (a).  So,  here,  the  writ  of 
execution  must  follow  the  judgment  which  was  against 
William  Norton^  as  described  in  the  finding  of  the  jury  on 
the  posteOy  and  not  TFilliam  James  Norton^  as  properly 
named  in  the  bill. 

Mr.  Abrahamy  contra^  was  stopped  by  the  Court. — 

The  question  in  this  case  does  not  arise  on  any  proposed 
amendment,  nor  is  it  necessary  that  any  should  be  made. 
The  defendants  below  were  properly  named  in  the  bill,  on 
which  alone  the  finding  of  the  jury  could  be  warranted. 
The  judgment  being  that  the  said  plaintiff  do  recover 
against  the  said  defendants^  without  naming  them,  which 
is  according  to  the  modern  course  of  pleading;  it  must  be 
taken  to  refer  to  the  same  persons  who  were  properly  nam- 
ed in  the  bill  and  throughout  the  whole  of  the  record, 
with  the  exception  of  the  finding  of  the  jury  on  the  postea^ 
where  the  word  James  was  accidentally  omitted.  There 
was  no  other  William  Norton  than  the  person  described 
on  the  record  as  William  James  Norton^  and  the  said  de^ 
fendants  in  the  judgment  must  be  taken  with  reference  to 
the  promise  and  undertaking  in  the  eighth  count  of  the 
bill  mentioned,  as  it  is  particularly  so  expressed,  and  in 
which  count  all  the  defendants  below  were  properly  named 
and  described;  and  if  the  surname  of  Norton  only  had 
been  adopted  in  the  postea^  it  would  have  been  snfiicient, 
provided  it  had  been  preceded  by  the  words  **  the  saidJ*^ 
On  these  grounds,  the  judgment  of  the  Court  below  must  be 

Afiirmed  with  costs  (£)• 

(a)  See  a]so  Rex  v.  Surry,  Sheriff,  1  Marsh.  75. (b)  See  De  Toe- 

let  ▼.  Rucker  (in  error),  itnte.  Vol.  VI.  ISfi.  Longrid^e  v.  Brewer, 
mmie^  Vol.  VII.  5«2. 

VOL.  VIII.  i 
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j*^^^^  Coventry  r.  Champnetik,  Bart. 

JwM  17«A.  Gorton  r.  Same. 


When  per-.  4  N  Easier  Term,  1822,  Mr.  Serjeant  Lawes  obtained  a 
SpyeTbj'be  "*'®»  Calling  on  the  plaintiff  CcverUry^  to  shew  cause  why 
grantor  to  ruse  all  the  several  proceedings  on  a  judgment  which  had  been 
ofannai^^'^  entered  up  by  him  against  the  defendant  in  this  cause, 
•od  bj  the        for  securinir  the  payment  of  an  annuity,  should  not  be 

granteei  to  pej  ^  r  j  j^ 

the  coDsidera-  Stayed,  and  why  the  indenture  of  annuity  of  744/.  granted 

over  uT the  ^^  ^^®  defendant  and  bis  wife  to  the  plaintiff  on  the  Ist 

grantor^  and  at  July^  1818,  and  the  securities  whereon  it  was  founded, 

ezecation  of^  should  not  be  Set  teide,  and  the  deed  and  warrant  of  at- 

tbe  deeds  to  torney  delivered  up  to  be  cancelled,  and  the  judgment 

secure  the  an-  ,  ,  %       ^  i  *i*^ 

nuitj,  such  Vacated ;  on  the  grounds,  JirBtf  that  part  of  the  considera- 
ed'ba^  [*^'"  tiou  money  for  which  the  annuity  was  granted,  had  been 
the  grantor,  or   retained;  and  secondlt/t  that  the  requisites  of  the  statute  53 

^deraWe  po^"  ^^*  ^*  ^'  '^^»  ^^^  ^^^  "^^^  Complied  with  in  two  in- 
tion  of  the  con.  stances,  viz.  in  not  having  stated  the  plaintiff  to  be  one  or 

ney  for  a  debt*  ^^^  persous  beneficially  interested  to  receive  the  annuity, 
alleged  to  be     ^j^^  ^imi  the  fiddition  and  description,  or  place  of  abode 

previootlj  due        *  -    .  .  .  -  • 

to  them  from  of  one  of  the  Witnesses  to  the  warrant  of  attorney  and 

H^d^'t'hTtir"  ^^^^^  securities  had  not  been  fully  and  properly  set  forth 

was  an  illegal  in  the  memorial,  as  required  by  the  2d  sectfon  of  that  sta- 

thrcourt'ol  *"*®-    '°  »«Pport  of  the  first  ground,  an  affidavit  of  the 

motion  ordered  defendant  was  produced,  which  stated  in  substance,  that 

to  be  set  aside,  previously  to  the  year  1818,  he  had  been  recommended 

on  the  terms  jq  MessTs.  Hcward  Sr  Gibbs  to  raise  money  for  him  by 

of  the  grantor's  "'  "^ 

psying  what  ^ay  of  annuity,  and  that'  he  had  accordingly  employed 
to  i!l^M  to"""*  them  to  do  so.  That  in  that  year,  being  in  want  of  a  ftir- 
the  grantees  ther  advance,  he  applied  to  them  for  that  purpose,  when  they 
windpai  Md  ^^d^w^^  ^im  to  pay  off  his  former  annuities,  and  raise  a 
interest,  aU       sufficient  sum  to  meet  his  other  occasional  wants.    That 

though  the  lat- 
ter had  not  received  anj  part  of  the  money  so  returned  or  retained,  and  although  it  was  done 
withont their dirtctioDi  priTity»iiiewledge»  or  aasenlh  .:  .   .r  ..; 
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d^e  Star  Life  Anaraace  Company,  of  which  they  were     .^^ 
managera  and  directors,  would  advance  him  any  sum  by      Govbmtbt 
iinay  of  annuity,  at  the  rate  of  122.  pet  cenL  provided  the    csAwiriTt. 
defendant  would  pay  them  (Howard  Sf  Oibbs)  a  commie* 
eion  of  M  per  cent*  for  their  procuration  of  the  money,  and 
the  e^^pences  of  preparing  the  deeds.     That  the  Star 
Life  ABSurance  Company  having  become  first  grantees  of 
an  annuily  from  the  defendant  of  S40O2.,  and  one  jFr^, 
derickSuJohn  the  second  grantee;  the  plaintiff  Cbventvy 
being  one  of  the  proprietore  of  the  Star  Life  Assurance 
Company,  and  intimately  connected  with  Howard  8f  Qibbsp 
who  acted  as  his  agents,  became  the  third  grantee  of  an 
annuity  of  744/.;  but  that  the  consideration  money  was  not 
paid  to  the  defendant,  but  was  received  by  Howard  Sf 
GibbSf  who  deducted  and  retained  thereout  their  conv- 
mission,  at  the  rate  of  9/.  per  cent,  and  placed  the  re- 
mainder to  the  credit  of  the  defendant  on  account. 

The  witnesses  to  the  warrant  of  attorney,  and  other  s^ 
carities  were  described  in  the  memorial,  as  Robert  Burton^ 
(tf  Langley^Lodge^  South  Lambeth^  land  surveyor;  and 
James  Henrjf  Maaim^  clerk  to  Afr.  JSdward  Howard,  of 
Cork  Sireeif  Burlington  Oardens,  in  the  parish  of  Si^ 
JasneM,  Westminster^  in  the  county  o{  JUiddlesexm  This, 
it  was  submitted,  was  an  improper  addition  or  description 
pf  the  place  of  abode  of  the  latter  witness ;  and  the  cases  of 
J)arwin  r.  Lincoln  (a),  and  Smith  v.  Priiehard  (by  were 
relied  on. 

A  like  rule  was  .obtained  in  the  same  Term  againat  the 
executor  of  the  plaintiff  Gortou,  be  having  died  on  the  24th 
February f  1822»  and  his  will  having  been  proved  on  the 
3d  Maj/  following. 

Both  rules  stood  over  until  this  Term,  (Qorton  v. 
€!hampneys  haying  been  argued  in  the  last  Mchaelmae 
Term)  fiur  the  purposea  of  the  Court's  making  every  po»« 
aible  enquiry  as  to  the  facta  atfeading  the  giaAtnig  o^  the 
ammitica,  and  on  asuggestion  that  there  mm  a .prphdbjtiiy 

(s)  5£«ra.  «c  Aid.  A44.-«~^»>JMl  ri7. 
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'l^f^-  '    of  the  parties-comfug  to  an  amicable  arrangfemeiit ;  buttbat 
GoTBXTST     baling  proved  ineflf^ctualy  Mr.  Serjeatit  Vanghafiy  Mr.  Ser- '' 
CaAvpjiiTs.  jeant  Pell,  and  Mr.  Serjeant  Bosanquet  sbetred  cause  on 
the  following  affidavits :-. 

The  plaintiff  Coventry  swore,  that  baying  a  bdlmce  of 
1200/.  in  the  hands  of  Howard  ^  GibbSf  be  was  applied 
to  by  them,  to  invest  it  in  purchasing  part  of  an  annuity 
of  744/.  to  be  granted  by  the  defendant  for  a  sum  of  6200/. ; 
and  thdt  be  authorised  them  to  dispose  of  sach  balance 
accordingly ;  that  his  share  of  the  annuity  was  144/* ;  and 
that  he  actually  advanced  the  above  sum  of  1200/.  as  part 
of  the  consideration  money;  that  he  lived  in  the  town 
o( Bedfordf  and  held  a  place  of  trust  under  Government; 
and  that  he  had  never  been  connected  with  Hawesrd  6f 
Gihht  in  money  matters,  except  as  before  mentioned,  and 
matters  of  a  like  nature.  That  he  was  not  a  proprietor 
of  the  Star  Life  Assdrance  Company,  otherwise  than  as 
being  possessed  of  four  shares  of  50/.  each,  out  of  2000 
similar  shares.  That  he  never  directly  or  indirectly  int^r* 
fered  in  the  business  of  the  Company;  that  he  never 
knew  of  any  commission  of  9/.  per  cenU  or  any  other  com* 
mission  being  deducted  or  retained  by  Howard  Sf  Oibbs; 
and  that,  if  they  had  done  so,  it  was  without  his  know- 
ledge, privity,  or  consent. 

'  Oor/on'ff  ^nephew  and  executor  swore,  that  he  never 
knew,  nor  from  a  minute  inspection  of  the  testator*8  books 
or  papers  could  he  discover,  that  the  latter  -was  "by  any 
means  whatever  a  party  or  privy  to,  or  that  he  ever  in  any 
way  either  directly  or  indirectly  participated  in  t;harg«8 
for  commission,  or  other  charges  made  by  HmtardSf 
Qibbs  against  the  defendant,  on  account  of  6000/,,  die 
consideration  for  the  testator's  share  of  the  above  annuity 
of  744/. ;  or  that  he  was  ever  privy  to  any  retainer,  dedno- 
tion,  or  returning  of  any  of  the  consideration  money,  or  to 
any  agreement  between  the  defendant  and  Oibbs- tcf  tbkt 
purpose;  or  that  he  ever  knew  of  or  was  privy  taiwytnl-' 
tlement  of  accounts  between  Gibbs  and  the  defendant. 


Y 
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|Npi4  tbat  il  appeai^cd  that  Ibe  annuity  bad  been  paid  from 
Jufy^  181 8,  toJ}ecemberf  1 819.  In  furtherance  of  his  afida?  -  Cotbxtbt 
¥it  be  produced  two  account  books  of  the  testator's  before  caAvriiBv«. 
the  Lord  Chief  Justice  at  the  time  he  was  sworn,  and  par* 
ticularly  referred  to  the  pages  containing  the  account  of 
the  transaction  in  qoestion,  where  a  balance  was  struck  by 
Howard  Sf  Gibbs;  and  on  the  debit  side,  they,  among 
other  items  relating  to  annuity  payments,  debited  the  tes- 
tator with  his  full  share  of  the  consideration  money,  for 
which  the  annuity  in  question  was  granted. 
.  JSuriaUf  one  of  the  attesting  witnesses,  swore,  that  in  1818 
he  was  employed  as  the  defendant's  agent,  to  raise  money 
Jl>y  way  of  annuity,  and  that  be  applied  to  Hovfard  ^  Gibbs 
as  such;  that  he  and  ManH,  who  were  both  present  at  the 
exjepution  of  the  annuity  deeds,  saw  the  sum  of  62002. 
duly,  paid  by  Gibbs  to  the  defendant,,  and  that  no.  part  jq£ 
it  was  with  his  or  their  privity,  or  to  his  or  their  knowledge, 
returned  or  repaid  by  the  defendant  to  GUfbs  at  the  time 
of  the  execution  of  the  indienture;  after  which  the  depo- 
nent and  Mann  left  the  room. 

.  Gibbs  deposed,  that  in  June,  181 8».  the  defendant,. bji  or 
through  Burton  his  agent  in  that  behalf,  applied  to  hhn 
and  bis  partner  Howard,  to  raise  money  for  the  defendant 
by  way  of  annuity,  and  that  the  latter  signed  an  agree- 
ment to  pay  an  annuity  of  3960/.  for  an  adrance  of  88,000/. 
That  the  Star  Life  Assurance  Company  advanced  20^000/. 
for  an  annuity  of  2400/.  .  That  14,000/.  more,  which .  was 
actually  raised,  proving  to  be  insufficient  for  the  defend- 
ant's then  wants,  6200/.  more  was  advanced  by  the  plain- 
tifb  Coventry  and  Gorton^  and  others.  Tbat  the  said  sum 
«f6200/.  so  paid  and  advanced  to  the  defendant  by  the 
liands  of  the  deponent  GibbSf  for  the  purchase  of  the  an- 
nuity of  744/.  was  really  and  bond  fide  paid  by  him, 
Gibbs^  into  the  proper  hands  of  the  defendanti  in  Bank  pf 
JSnffiand  notes,  of  the  numbers  and  dates  indorsed  on 
4he  indenture  containing  the  grant  ofanuuity;  and  th|t 
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prerlomly  to  Ak  fiayiiient,  Hmmrd  Sf  Qihh%%M  theagcsflb 
of  the  defendant  bad  lent  or  advanced  him  oonsiderabfe 
soms  of  money.  That  aft^  the  payment  in  question, 
"a  statement  of  accounts  was  made  by  the  defendant  and 
Gihb^f  and  t|iat  upon  such  statement  the  former  was  fonnd 
to  be  justly  indebted  to  Howard  6f  Oibbs  for  money  lent 
to  and  paid  for  the  defendant  by  diem  as  his  ag;ents  in  tfate 
sum  of  5427/.  Is,  id.^  which  sum  the  defendant  thereupon 
paid  to  Oibbs;  but  that  no  part  of  the  abore  sum  of  6200JL 
was  deducted  or  retained  by  either  Howard  or  Oibbs. 

Under  these  circumstances,  it  wad  subnutted  for  the 
plaintifi,  that  these  annuities  could  not  be  set  a«de  under 
khe  statute  68  Geo.  3,  c.  141,  s.  6^  on  the  ground  of  an  ille- 
gfil  retainer  of  part  of  the  consideration  money,  unless  stidk 
retainer  was  made  for  the  benefit  of  the  giantees  of  die  an- 
nuity, or  by  their  express  authority  or  consent*  There  can 
be  no  doubt  but  that  the  whole  of  the  consideration  monies 
were  actually  and  bond  fide  paid  or  adyanced  by  the  plain - 
tiffs  to  Howard  Sf  Gibbs  in  the  first  instance,  for  thepurchaK 
of  the  annuities;  and  there  is  not  even  a  shadow  of  pretence 
for  saying'  that  the  retainer  was  made  with  their  privity,  or 
that  they  wereaware  that  Howard ^  Gibbs  had  made  a 
deduction  of  Oh  per  cent,  by  way  of  procuration  money ; 
and  even  if  there  were  any  return,  it  was  made  to  Howard 
'8f  Oibbs  alone,  and  not  to  either  of  the  grantees,  as  they 
positively  denied  having  any  participation  in  the  transae- 
tion.  Both  rules  are  confined  to  the  ground  of  a  retotusr 
only,  and  not  to  a  return,  and  the  chaiges  by  Howard  4r 
Oibbs  by  way  of  commission,  cannot  affect  the  plaintiffir  an 
grantees  of  die  annuities  in  die  slightest  degree,  or  ihnh 
lidate  the  securities  as  far  as  it  regards  them.  Besides, 
Howard  8f  Qibbi  acted  as  the  agents  of  the  defendant  m 
these  transactions  and  not  of  the  plaintifl&,  who  conse- 
quently ought  not  to  suffer  for  thenr  acts*  But,  even  admit- 
ting  that  they  did  act  for  the  plaintifls,  they  must  be  con* 
sid^red  as  agents,  having  a  limited  or  restricted  audioritf  , 
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'«ttdMtli^'fbr a  partictAarand  apeeiflc  parpo8e» vis;  ftriipi»  *  ^^^^ 
plying  tke  aiiins  advanced  to  tbem  by  the  grantees  in  Ae  GoTmrvr 
Jiorcbaee  of  a  Itgel  and  ralid  annvity ,  bnt  ihe  retainer  by  caAxt xj»s« 
jQiblm  at  the  time  the  deeds  wete  executed,  was  not  only 
contrary  to  the  instructions  of  the  plaintiis,  but  was  not 
saactionod  by  either  of  them^  nor  were  they  accessory  to  it; 
U  could  not  therefore  have  the  efiect  of  avoiding  the  annui* 
ties  as  to  them,  although  it  might  be  a  corrupt  and  illq;al 
agreemiBnt  as  between  the  defendant  and  CKMm,  At  alt 
eveatSf  the  defendant  should  he  left  to  his  remedy  at  Jaw, 
tedthe  Court  will  not  interpose  saaunarily  to  set  aside  the 
annuities  on  an  application  of  this  nature,  and  from  which 
there  can  be  no  appeal.  An  issue  therefore  ought  to  be 
'  granted,  in*  which  thcr  plaintiffs  may  have  the  advantage  of 
a^jury,  before  whcmi  all  the  facts  relating  to  these  transao* 
4ions  might  be  folly  and  lairly  disclosed.  The  rule  **  in 
.m^puUi  juref  poHor  eat  eandUio.defendetUU^^  )cannot  ap» 
ply  to  these  ceases,  as  Qibbs  acted  as  the  i^nt  of  the  doi* 
fimdant  alone^  or  at  all  events  beyond  the  scope  of  the 
asrthority  reposed  in  him  by  the  plaintifis,  so  as  to  make 
> them  amenable  for  his  misconduct,  as  they  were  merely  to^ 
secure  the  annuities,  and  not  render  them  invalid  by  an 
illegal  retainer.  In  Mooiham  v.  How  (a),  where  the  a^ 
torney  for  the  grantor^  at  the  time  of  the  payment  of  the 
porebase  money,  took  and  kept  an  unreasonable  part 
Aersf^,  for  the  expenees  of  preparing  and  executing  tbe- 
doeds^  the  Court  held  it  to  be  no  ground  to  set  aside  the 
annuity*  Here  however,  there  was  no  retainer  by  Qibbs 
on  account  of  the  pf  esent  annuities,  but  the  defendant  was 
ladkbtedifar  previous  advances  made  to  him  by  Howard 
^  QithBm  Se^  whether  under  alt  the  circumstaaces  the 
fllaintifir  are  to  be^  considered  as  liable  for  the  aets  of 
(Ktftt,  is  a  ftt  question  to  be  determined 'by  a  jary,  a»it 
ssahiadea  a.raatt^of  ftet,  which  caonet  he  firirly  get  at 

(4)  r.Tattft.W«.  •         '•,>•- 
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laas..^  in.  a  nmmary  prooeeding  of  this  dtescrtptiun ;  and  'if  their 
CoTBVTRT  rales  are  to  prevail,  it  will  tend  to  the  ultimate  ruin  of  all 
CgiAHwuKf:  U»ose  iudustrious  and  inaooeDt  persons,  w ho  hare  entrusted 
their  property  to  the  care  of  Howard  Sf  Oibb$f  for  the 
purpose  of  being  laid  out  or  invested  by  them  by  way  «f 
annuity.  The  plaiutifib  must  be  considered  as  stauding- 
in  the  situation  of  one  of  those  innocent  parties,  as 
there  was  no  return  or  retainer  within  the  meaning  of  tbe 
statute  to  affect  them  as  grantees;  and  more  particularly 
so,  as  they  were  wholly  ignorant  of  any  transaction  that 
took  place  between  Gibbs  and  the  defendant  at  the  final 
adjustment  of  the  accounts  between  them. 

JMr.  Serjeant  Lawetf  and  Mr.  Seijeant  Pedke^  in  sop^ 
port  of  the  rules,  suggested,  that  although  it  had  beeir 
said,  that  if  the-  annuities  in  question  were  set  aside,  it 
might  lead  to  alarming  consequences  to  others,  yet  that 
it  would  have  an  altogether  different  effect,  and  tend  to 
the  benefit  of  the  public  at  large.  At  all  events,  these  ap* 
plications  were  made  to  the  equitable  jurisdiction  o(  the 
Court,  who  were  empowered  either  to  set  aside  the  annui«« 
ties  altogether  or  sub  modo^  as  was  done  in  the  cases  of 
Carroll  v.  Goold  (a),  and  fFilliamson*  v.  Ooold  (i), 
mz.  on  payment  to  the  grantees  of  whatVnight  eventually 
be  found  to  be  due  to  them  from  the  defendant  in  respect 
of  principal  and  interest,  on  an  account  being  tal^n  tie* 
fore  the  Prothonotary.  The  Court  can  only  be  required 
to  grant  an  issue  in  cases  of  doubt  or  uncertainty,  or  where 
their  conscience  cannot  be  satisfied  by  the  facts  laid  be-* 
fore  them ;  but  here  the  Legislature  have  given  them  a  par* 
ticnlar  jurisdiction  by  statute,  to  relieve  grantors  of  annui* 
tiesfrom  those  pecuniary  difficulties  in  which  they  may  have 
involved  themselves  by  misfortune  or  imprudence.  Tbe 
plaijdtiffs  cannot  be  prejudiced,  as  it  was  :their  duty  te fa»e» 

(a)  Anie,  Vol.  VIL  esi,*l-(IO  Ante,  log. 
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4mfi  that  the  monies  entrusted  by  them  to  Howard  Bf  CHbhs       w^L/ 
had  been  dul  j  and  actually  paid  over  to  the  grantor  of     Gotsktbt 

Mm 

iheaDnaity;  and  as  they  neglected  to  do  so,  they  are  cuAur^nr: 
^slearly  responsible  for  the  acts  of  their  agents*  There  , 
can  be  no  doubt  but  that  Howard  Sf  Gibbs  were  equally 
the  agents  of  the  plaintiffs  as  the  defendant,  for  they 
were  specially  entrusted  by  the  former  to  lay  out  their 
monies  in  various  transactions  by  way  of  annuity,  previous- 
ly to  the  advance  to  the  defendant,  or  execution  of  the 
deeds  in  question,  and  they  acceded  to  the  arrangements 
proposed  by  them.  Whether  there  has  been  an  ille- 
gal retainer  -or  not,  must  depend  on  all  the  circum- 
stances  as  disclosed  by  the  affidavits,  and  the  relative  sitna- 
lion  of  the  parties.  It  has  been  no  where  denied,  that 
Howard  Sf  Gibbs  did  not.  retain  9/«p«r  eenU  by  way  of 
commission,  or  that  the  plaintiffs  had  not  deposited  various 
sums  with  them  for  general  purposes,  independently  of 
any  transaction  between  them  and  the  defendant.  Besides 
wbieh,both  the  plaintiffs  have  admitted  their  authorisingthjs 
particular  transaction.  No  restriction  was  imposed  on  Howm 
•ard  4  Gibbs  as  to  the  terms.on  which  the  annuities  were  to 
be  paid,  they  were  consequently  vested  with  an  authority 
to  enter  into  a  contract,  whether  legal  or  illegal;  and 
wherever  an  agency  is  created,  and  any  transaction  takes 
plaee  in  the  course  of  sdch  agency,  the  principal  is  bound, 
although  the  agent  may  exceed  the  authority  originally 
gfiveii  him;  and  if  such  agent  be  guilty  of  fraud  or  mal- 
praotice,  the  principal  has  his  remedy  against  him.  In 
Paiej^s  Principal  and  Agent  it  is  said  that  (a)  **  if  a  man 
employs  an  agent  in  the  commission  of  a  fraud,  he  is  clearly 
liable  for  it  himself;  as  if  a  goldsmith  by  his  servant  put 
off  counterfeit  plate:  and  employers  are  also  civilly  liable^ 
for  frauds  committed  by  their  servants  or  agents  without 
their  BOthoritji  if  done  in  the  course  of  their  employment.*' 

(•)  Page  194>  lit  Edit. 
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?S^ir:tbeaBnieag;mt  ii  einfik^ed  for  two  pittlfai^  Ibvik 
ie«irMr«T    /nittf  be  inlebded  to^biow  wbatefer  it  m  the  kooviried^ 
<htiMrn»¥i.   of  the  ^geiit  th]»  matwilly  entrwled  by  Iben;  and  there* 
^fepe  one  who  admncee  meney  upoa  a  void  oonlvaot)  eai^ 
iiot  i^teoC  bioiself  by  bk  igtioraece  of  the  feets,  if  ihe 
'iPcMiAoti  -ageot  were  privy  to  them.    Doe  d.  WUHb  t. 
iilfdrMii  (<^*    The  case  cfJUpotham  ▼•  How  is  in  faTor 
-«£  the  defendant,  as  the  Coart  there  drew  a  dietinctiea 
f|i4tweeii'  a  retainerby  the  agent  of  th^  grantor  or  the  grana- 
«|ee»of  die  annuity  |  and  if  the  party  retaining  in  that  eaae 
^fead  been  the  agent  or  attorney  for  the  latter,  it  aaid,  thai 
4k  is 4|iiitocleAr  that  be  rnittt  have  aoeeunted.    The  etiH 
"Mt^  6S&eo.  9f  is  not  confined  to  the  case  of  ai'etainer  hf 
^Acl  grantee  of  the  nnnmity  alone,  btit  extebda  to  illegal  nm 
^inen  generally)  neither  tan  any  valid  distfaiGtioii  tie 
^iMWtf  between  a  retnm  or  retainer,  mkar  as  regarde  Ifae 
present  applications,  as  there  has  been  a  dear  retainer  by 
^M»f  who  was  the  anthorised  agent'  of  the  phuntifli  le 
4ay  0nt  their  monies  by  way  of  anmiity  lo  the  defendant 
-ftttfais  partienlartmnsaction,  whilst  the  latter  acted  throogh 
<the  medinaii  of  his  ag^t  BurUm^  whom  he  emplojffed  as 
Wch  for  this  special  purpose.    At  all  events,  it  is  quite 
M^ar  that  the  defendant  has  never  beeo  in  the  fuU  p< 
^l£^' ef  the  consideration  money  for  this  annuity,  but 
tttlmig^dier  deprived  of  it  through  the  ■wwhmationa  of 
\lfoiD«rtf'^  Qibhe^  as  nearly  ^  whole  of  it  waa  relunied 
-!•  and  retained  by  the  latter  eo  tiif tonit  the  deeds  wen 
egieoated  by  which,  the  -annuity  was  to  be  secured  (i).-  • 

CuT.adv.fmU.  * 
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(«)  4  Term  Re|>.  66. 
(h)  The  objection  as  to  the  defect  in  the  memorial  as  to  the  plain- 
ti£f  Coventry's  name  not  having  been  stated  as  a  patrty  beneficialTy  it^ 
terested  in  the  payment  of  the  annuity,  was  only  slightly  touched  oil 
la  tfaeromrse  of  the  argmnent;  and  tiiat  as  to  the  isiileittriptien  ef  ail 
of  the  witneMs  wa§  absndoaed  on  theaatfaority  of  tbs  osM  ef  dtJMa 
▼>  Ctospmyit  <w<g^  Vol . VII;  88g.,  . 
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'  Mr^  imtitee  I^ar&  (in  the  abten^  <lf  £^  CAi«f  JiMlM 
DdUoi)  CD  thiB  day  deliyered  die  jadgOMfiit  df  the  Court  Coxb«tbt 
asfbHoirs:.^The8e  two  cased  are  00  nmilar  in  ftott  and  okAMPiiiTA. 
circomstances,  Md  the  qitestione  arising  in  each  resemUe 
each  other  -so  nearly,  that  the  Gourt  Iffe  of  opinion  that 
one  judgment  only  is  requisite  to  be  pronounced;  marking, 
bowever,  such  differences  as  may  exist,  to  distingnmh  tte 
one  from  the  other. 

.  The  rules  in  effect  call  on  each  of  the  plaintiffs  to  shew 
c^use,  why  the  Meveral  annuities  granted  by  the  defendant 
Sir  Thomas  Champneys  shonld  not  be  set  aside,  and  the 
aereral  deeds  by.whidi  they  are  secured  should  not  be 
deli reted  up  to  be  cancelled,  on  the  alhged  ground,  thai 
part  of  the  consideration  money  was  retained.  This  ob» 
jection  is  applicable  to  both  cases,  but  in  Ccvenirjf  r. 
Ckaakpni&yt^  another  objection  was  taken  peculiar  to  it* 
•fdf,  t^.  that  the  memorial  was  defectiye  in  having  omit- 
ted tostate  the  name  of  the  plaintiff*  Cweiiiry^  as  one  of 
tiie  parties  b^eficially  interested,  a|id  by  whom  the  aiw 
nuity  was  to  be  receired.  Another  objection  was  origin- 
ally taken  in  both  cases^  namefy,  that  the  place  of  abode 
of  one  of  the  witnesses  was  not  sufficieatly  stated  or  set 
finrtb  in  the  memorial,  but  which  was  most  properly  aban- 
doned by  the  defendantls  counsel^  as  it  was  impossible  to 
auatain  such  an  objection  in  either  of  these  cases  after  the 
determination  of  this  Court  in  St  John  r.  ChampnejfSf  In 
the  course  of  the  last  JUichaelmas  Term  (a). 

What  then  are  the  real  facts  as  deducible  from  the  sktlm 
cue  affidavits  applicable  to  both  these  cases,  without  going 
through  a  minute  detail  of  all  the  particular  circumstances 
which  characterize  each  f..*.  It  is  sufficient  to  observe  ge- 
nerally, that  it  appears  that  att  enormous  sum  of  money 
being  wanted  by  the  defendant,  an  application  was  made  ' 
by  hia  own  agent  Buri&n  to  Messrs,  £hward  4r  Oibbg^ 
ibr  tlie  {Mtipoie  of  procuring  pecuniary  asiistaiice;^nd'it 

(€t)Ani94Votrn.Mt:  .  .  .    -  ...^ 


vi^L/  k  posttlvefjr  sworti  and  not  denied,  that  hmlAe8,i!^^per 
CovBNTmr  ^^^^  as'the  amovDt  of  the  ioterest  to  be  paid  qq  tbe.anp 
GBAsmTs.  nuity,  an  agreemeDt  was  entered  into,  by  which  the  de* 
fendant  M'as  to  pay  them  a  commiifsioii  of  9/>  per,  oenU 
as  procoration  money,  for  effectuating  the  loan*  It  is  als<> 
sworn,  that  a  commission  at  that  rate  was  deducted  and 
xetained  by  ^  Oibbs  at  the  v^ry  time  the  annuity  dee4i 
were  executed ;  so  that,  without  speaking  of  other  largji 
sums,  it  appears,  according  to  Gi6&«'«  account,  that  there 
was  in  this  transaction  alone  only  778/i  out  of  6200^  ac^ 
lually  paid  or  advanced  to  the  credit  of  the  defendant  cn^ 
received  by  him,  the  remainder  of  the  consideration  m<w 
ney  amounting  to  5427/.  being  on  various  pretences  re^ 
tained  and  kept  back.  All  this  is  in  effect  admitted,  aa  it 
has  not  been  denied  by  the  affidavits  of  those  who  were 
competent  to  negative  or  repudiate  it,  and  who  alone  could 
have  given  the  Coyrt  a  full  or  satisfactory  explanation,. 
JNo  account  has  been  rendered,  although  it  was  adv^ted 
to  in  the  course  of  the  argument,  but  as  it  was  not  annexr 
ed  to  either  of  the  affidavits,  the  Court  could  not  attend 
to  it  consistently  with  their  duty;  and  if  such  an  accomit 
could  have  been  given,  it  ought  to  have  been  exhibited 
to  the  Judge  at  the  time  such  affidavits  were  sworn,  wW 
xnight  have  inspected  them  with  attention  and  scrutiny^ 
But  as  this  was  not  done^  the  rule  of  law  de  non  apparen-^ 
iibus  et  non  exisientibus  eademest  raiio.  in  strictness  most 
forcibly  applies. 

Gibbs  indeed  has  sworn,  that  the  whole  of  the  ceiK 
sideration  money  was  really  and  bandjide  paid  by  biiti 
into  the  proper  hands  of  the  defendant.  So,  the  wjt^ 
nesses  who  were  present  at  the  execution  of  the  deeda^ 
have  sworn  that  they  saw  the  money  paid,  and-  tbid 
no  part  of  it  was  to  their  knowledge  returned  at  thai 
time,  or  in  their  presence.  But  the  Court  mus^  look,  at 
Ae  machinery  and  iniquity  practised  in  transactieDa.  of 
this  natore,  and  it  ia  impaaiible  not  to  see  but  dnt  thkiaa 
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i%pelKioii  of  (1i<e  mimeroiis  gubterfoges  that  of  late  have      s^!^ 

bcjten  ^  improperly  resorted  to.    Witnesses  were  not  only     Covmrmr 

necessary' to  attest  the  execution  of  the  deeds,  but  to  see  the    CeAxyirm; 

consideration  money  paid  over  by  the  one  party^  and  re* 

eeired  by  the  other;  bat  it  appears  that  as  soon  as  the  wil;^ 

ilesses  saw  the  deeds  executed  and  the  money  laid  down, 

tbey  left  the  room.    Why  did  they  not  wait  and  see  the 

defendant  put  it  in  his  pocket  and  go  away  with  it,  and 

why* *did  they  not  make  such  a  statement  on  oath?  The 

reason  is  erident,  namely,  because  there  was  a  secret  trans* 

actidn  to  take  place  immediately  afterwards  between  Gibbit 

and  the  defendant,  and  accounts  and  reckonings  were  then 

to  be  gone  into,  at  which  no  human  being  but  theiDselves  wait 

to  be  present;  and  it  is  not  pretended  that  a  moment's  inter-^ 

Ttfl  elapsed  between  the  execution  of  the  deeds,  and  the  re^*' 

turn  of  the  money  by  the  defendant  to  Qibbs^  when  the  aci^ 

counts  between  them  were  adjusted  andfinallysettled.  Oibbi 

in  his  affidavit  most  guardedly  swears,  that  after  the  pay-'' 

ment  to  the  defendant,  (that  must  be  taken  to  be  immedi« 

ately  after  the  money  was  paid  into  his  hands),  the  accounts 

bMween  them  were  settled,  and  that  6427/.  was  there* 

ifpon'paid  by  the  defendant  to  him.    This,  therefore,  puta 

an  end  to  all  those  supposed  cases  which  may  be  put  aa 

to -«  jiorty's  going  off  witb  the  money,  and  settling  the  ac« 

count  at  a  subsequent  period;  and  to  which  it  may  bd 

generally  answered,  that  the  Court  in  cases  of  this  descrip« 

tion  will  look  at  all  the  facts,  and  each  particular  circum« 

stance  attending  them;  and  they  would  ill  discharge  their 

dalyif  they  were  to  act  on  supposition,  and  not  on  proo& 

lirbicb'are  brought  before  them  on  affidavit,  and  which 

aife  uot  satisfactorily  answered  or  contradicted.    On  these 

grounds,  we  are  clearly  of  opinion  that  the  judgments  in 

both  these  cases  have  been  attempted  to  be  sustained  by 

iog^ioils  pretences  and  surreptitious  practices,  which  it 

^asitiM  db(f«ot  of  the.  former  and  present  iitatntes  relative 

to'tbegmntiogDfaDiiuities'to  put'down  and  prevent,  and 


Hl^.  ..      CA«B8  IH  TBUriTY  TEttK, 


.  M^.      wbich  have  now  been  in  existeooe  for  nearly  half -a  cento- . 
QfiWBimr     rjr;  and  if  we  were  to  shot  onr  eyes  against  such  practices 
CttJ^9u^xH   ^^  subterfuges  as  these,  it  would  tend  to  niake  every  in« 
discreet  or  profligate  young  man,  or  improvident  person, 
(in  wbich  latter  description  the  defendant  may  be  classed)^ 
a  dupe  or  prey  to  the  most  nefarious  and  wicked  practices* 
In- stating  thus  much,  we  do  not  run  counter  to  the  deci* 
aions  of  the  Court  of  Binges  Beneh^  or  to  former  cases  de- 
termined in  this  Court ;  where  it  has  been  held,  that  the 
^^lanse  of  the  statute  &3  Geo.  9;  now  under  consideration^ 
1^  nol  imperative  on  the  Court  to  set  aside  annuitiea;  they 
will  only  do  so  when  there  is  any  fraudi^  pretence,  or  clear  de^ 
fign  to  keep  back  the  real  truth  of  the  transaction,  or  con- 
ceal circumstances  or  facta  which  ought  to  be  disclosed  to 
tbam  f  but  they  will  not  interfere  in  cases  of  mefe  mistake,  or 
inadvertence,  or  where  the  circumstances  are  clearly  and  sa^ 
tisfiEiClorily  explained,  as  in  CookSfChedir.  Tower {aj^  in 
this  Court ;  and  Barber  v«  Qameon  (b)f  and  Qirdieetone  v. 
AUan  (c).    Here,  however,  it  has  been  said»  thai  both  the 
plaintiffs  are  perfectly  innocent,  that  they  have  denied 
all  privity  or  knowledge  of  keeping  back  or  retaining 
any  part  of  the  consideration  money ;  and  that  if  any  mo- 
ney was  ret^iined,  it  was  done  by  Howard  if  OibbSf  who 
were  the  agents  of  the  defendant,  and  not  of  the  pbintifis} 
and  therefor^,  that  the  defendant  must  look  to  them  only, 
imd  be  liable  foriheir  misconduct,  and  more  particularly 
$0,  as  these  applications  were  not  made  to  the  Court  until 
after  the  death  of  Oorton.   If  the  charge  had  been,  that  he 
bad  negotiated  this  business  himself,  or  been  present  when 
the  money  was  paid,  and  could  if  alive  have  given  any  ac* 
count  of  the  transaction,  it  would  have  been  for  the  Court 
lo  consider  whether  they  would  have  interfered  after  his 
death;  btttthiscase,asputbythepIaintiff^icoun8eI,proceeda 

(«)  I  Tsant  a7a.      ■»■(»)  4 Bum  4  Aid.  ieh i  (e)  1  Bsiu. 9l 
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gijen,  ma  /Batigfiuctoiy  explanation ;  and  the  length  of  tiipei 
which  |)aa  elapsed  since  the  annuity  was  gcanMt  m  not  cmMMwuMM^ 
sufficient  to  raise  that  constructive  limitation  which  thot 
Court  have  in  some  instances  been  disposed  to  adopt*.  , 
Before  we  proceed  to  examine  the  law*  of  the  case»  ilk 
may  he  proper,  in  the  first  place,  to  see  what  the  Acta  ara 
as  to  the  agency.  Were  then  Messrs  Howard  4r  Qibii^ 
the  agents  of  the  defendant  or  of  the  respe^ive  granteea 
of  theanpiiitiesf  On  the  affidavits,  the  Court  do  not  ^b^. 
tqrtain  aay  doubts  as  to  this  point,  nor  can  any  uidbiassed  oc 
unprejudiced  person  do  so.  It  is  satisfactory  to  draw  tha 
conclusion  as  to  this  fact,  from  the  affidavits  filed  on  iba 
parts  of  the  plaiotifib  tbemselves...^afr/oa  the  former,  but 
nq^  discarded  agent  of  the  defendant,  states,  that  he  waa 
employed  as  such  agent,  and  that  he  applied  to  EbmjBtrdtf 
Gjii^b9  on  the  defendant's  behalf;  and  Oibbs  swears  in  his 
afl|^vit,.that  the  defendant  by  or  through  JRoier^  Bmtinf 
hia^fig^nt  in  that  behalf,  applied  to  hini  and  his  partnes 
Hif^ariff  to  raise  money  for  the  defendant  by  way  of  an« 
nvtity.  It  must  be  also  observed,  that  Burton  .was  the 
general  agent  of  the  defendant,  he  acted  in  the  manag^menl 
of  bis  affaifB,  and  negotiated  the  whole  of  the  business  re«« 
lative  to  the.  annuities  in  question,  as  well  as  those  pveviik 
onsly  granted.  .  Bnt  it  has  been  said,  that  Howard  S^^  GfiUt 
were  also  the  agents  of  the.  defendant  Sir  Thonuu 
ChOtfnpfkeys^  This  however  is  contradicted  by  all  the 
&qts*  They  were  clearly  and  evidently,  the  authorised 
agentH  of  both  Oorton  and  Covefitryj  not  only  in  thiapartjik 
cular  instance,  but  in  general  annuity  transactions*  .  The 
Court  are  here  assuming  what  they  wish  to  believe,  mune^ 
^  that  OoventryU  affidavit  is  true.  What  then  are  tbf 
iiats  sworn  to.  on  the  face  of  that  affidavitY  Thatheror 
aided  hi  the  town  of  Bedford^  for  -the  last  twenty-two 
jf^^s^  .aa^  held  a  place  of  great  trust  and  oonfidenoe  «i^ 
der  Government,  ud  thai  ha  ha4  never  been  connected 


-j^-      ^^^  Bowdrd  SfOibbs  in  mofiey  matters,  except  an  thetehf 
CoTiwTBt     before  mentioned,  and  matters  of  a  like  nature.     Nowtbe 
CsAMvvBT*.    matters  before  mentioned  being'  in  regard  to  the  purchase 
^  of  annuities,  if  there  be  any  meaning  in  langaage,  it  must 

of  necessity  be  inferred  that  ^bey  had  been  before  employ* 
ed  or  concerned  in  negotiating  annuities  fur  him;  and 
more  particularly  so,  as  in  the  former  part  of  the  same  affi- 
davit, he  (Coventry)  states,  that  *^  Howard  Sf  6t&b«  having 
in  their  bands,  previously  to  this  transaction,  a  balance  of 
his,  amounting  to  1200/.  to  be  laid  out  by  way  of  annuity, 
he  authorised  them  so  to  dispose  of  it"  From  this  state-* 
ment  it  is  evident  that  there  was  a  running  account  be-* 
tween  these  parties,  and  if  this  does  not  constitute  a  confix 
dential  agency  in  fact,  as  between  Howard  ^  Gtbbs  and 
'  the  plaintiff  Coventry y  it  can  scarcely  be  contemplated  what 
atate  of  facts  will  constitute  such  a  relationship. 

As  against  Oortofif  the  fact  as  to  the  agency  of  Howard 
df  Gibbsy  is  fav  stronger  and  more  convincing  and  strik- 
ing. There  being  no  affidavit  from  him,  two  books  of 
account,  which  have  never  been  out  of  the  hands  of  one 
of  the  Judges  of  the  Court,  were  referred  to  in  the  affi* 
davit  made  by  his  executor,  and  marked  by  the  initials 
of  my  Lord  Chief  Justice,  as  having  been  exhibited 
before  him,  when  that  affidavit  was  sworn,  and  which 
consequently  form  a  part  of  this  case.  On  examine 
ation  we  find  there  is  a  regular  pass  book,  similar  to  a 
banker's,  between  Gorton  and  Howard  Sf  Gibbs.  That 
entries  for  three  or  four  years  past,  are  made  therein,  re- 
specting the  purchase  and  payment  of  annuities,  with  a.re«» 
gular  debtor  and  creditor  account;  and  in  one  of  the  pages 
on  the  debit  side  of  the  account,  two  annuities  besides  the 
present  are  mentioned  and  inserted,  and  on  the  oorres-* 
pendent  credit  side,  no  less  than  six  other  annuities  are 
mentioned  as  having  been  negotiated  by  Howard  Sf  Gi^he 
for  and  on  account  of  Gorton.  Notwithstanding,  therefiqre, 
iall  that  haa  been  aaid,  it  would  be  absurdibr  the  ^  Qqprt 
to  shut  their  eyes  against  so  strong  and  powerful  a  body 
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rf  evidence.  Still,  however,  it  has  beeo  most  strenuously  \y^ 
conteDded,  that  even  admitting  that  Howard  Sf  Oibbs  Cotintey 
were  the  agents  for  both  these  plaintiffs,  yet,  as  the  latter  CHAMrvits. 
had  no  knowledge  of,  or  were  not  even  privy  to  the  transac- 
tion^ and  from  which  they  individually  derived  no  benefit, 
they  cannot  be  answerable  or  amenable  for  the  acts  or  mis- 
conduct of  their  agents :  and  it  has  further  been  said,  that 
if  the  Court  interferes  in  these  cases,  they  will  erect  and 
constitute  a  tribunal  to  themselves,  and  far  exceed  the 
powers  with  which  the  law  intended  them  to  be  invested. 
In  answer  to  the  last  part  of  this  remark,  it  is  sufficient 
for  us  to  say,  that  the  Legislature  have  cast  this  power  upon 
OS  I  and  that  we  cannot  refuse  to  exercise  it.  It  has  been 
most  usefully  and  beneficially  exercised  by  Courts  of 
law,  ever  since  the  y^r  1777,  when  the  first  statute  rela- 
tive to  transactions  of  this  nature  was  framed  and  passed. 
It  has  been  further  urged  that  the  63  Oeo.  3,  did  not  mean 
to  avoid  or  vacate  an  annuity  on  account  (of  a  retainer  by 
a  mere  stranger,  or  agent  to  the  grantee,  unless  it  were 
done  under  his  immediate  influence,  or  by  his  direction. 
How  does  that  observation  apply  as  far  as  regards  the 
grantees  ih  both  these  cases  f  Howard  Sf  Gibbs  were  so 
far  from  being  strangend  to  them,  that  they  were  their 
avowed  and  confidential  agents.  The  plaintiffs,  as  such 
grantees,  were  living  at  a  distance,  aad  left  monies  in  their 
hands,  to  be  dealt  with  by  them,  for  the  express  purpose 
of  purchasing  annuities.  By  the  facts  which  have  been 
brought  before  the  Court,  Howard  Sf  Gibbs  are  the  only 
avowed  and  ostensible  persons ;  and  the  defendant  con- 
tracted to  secure  annuities  to  such  persons  as  should 
be  DCHninated  and  appointed  by  them :  and  it  appears  by  the 
affidavits,  that  the  consideration  monies  were  to  be  subject 
to  certain  deductions,  imposed  and  to  be  made  by  them,  as 
dierein  mentioned.  If  persons  purchasing  annuities  will 
Mtmst  their  concerns  and  monies  to  the  hands  of  such 
pemms  at  Howard  ^  Gibbs^  to  be  dealt  with  by  them  for  a 
YOt.  VIII.  Y 


318  CA8BS  III  TEINITT  TBRM, 

-i^^-  particular  purpose,  there  can  be  no  impropriety  or  hardskip 
CovsNTBT  in  sayingc,  that  they  intist  be  civilly  responsible  for  the  acta 
CaAMPMBTt.  of  ^^^^  agents  in  the  course  of  that  employment.  We 
have  been  pressed  to  direct  an  issue  for  the  purpose  of 
making  further  inquiry  into  the  facts  of  these  particular 
cases.  There  can  be  no  doubt  but  that  the  Courl  bave 
authority  so  to  do,  but  they  may,  notwithstanding»  exercise 
their  own  summary  jurisdiction  when  granted  to  them  by  the 
Legislature,  except  in  cases  of  disputed  facts,  or  contra- 
dictory afBdavUs,  where  they  might  not  be  enabled  of 
themselves  to  arrive  at  an  immediate  or  satisfactory  conclu- 
sion ;  or  might  wish  to  relieve  their  minds  from  any  per- 
plexity  or  doubt:  in  which  latter  instances,  they  are  em* 
powered  to  send  to  the  best  tribunal  for  the  developement 
of  such  facts,  viz,  a  jury  of  the  country.  Here,  however, 
no  such  difUcuIties  arise  on  the  facts  which  have  been 
presented  to  the  Court  on  the  affidavits  which  have  been 
made  in  opposition  to  that  of  the  defendant,  on  which  the 
above  rules  were  granted;  and  if  we  should  feel  ourselves  in- 
competent to  decide  in  a  case  circumstanced  as  the  present 
appears  to  be,  we  should  be  unfit  to  do  so  in  any  other 
instance,  where  an  application  may  be  made  to  us  toexer- 
.  cise  our  summary  jurisdiction.  As  to  the  law  of  the  case, 
where  is  the  difficulty  or  novelty  of  the  application?  Why 
have  none  of  those  fearful  consequences  which  have  now 
been  apprehended,  in  case  these  rules  should  be  made  ab- 
solute, been  never  anticipated  before;  when,  during  the  last 
fifty  years,  the  acts  of  an  agent,  where  they  have  amount- 
ed to  fraud  or  roal-practice,  have  been  considered  and 
taken  aa  granted  to  be  civilly  binding  on  their  principalfrf 
It  is  true  the  word  agent  is  not  to  be  found  in  either  of  the 
statutes  relating  to  transactions  of  this  nature,  yet  in  the 
case  of  the  Duke  of  Bolton  v.  Williams  (a).  Lord  Tkur- 
low  in  the  first  instance,  and  Lord  Loughborough  (who 
was  the  author  and  framer  of  the  first  of  the  statutes  rela- 

(a)  a  Ves.  JuDr.  138,  I5a.  SLC.^  Bix>.  Chan,  Cas.  t97. 
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live  to  annuity  transactions  (a),)  afterwards,  on  the  re-bear- 
ing of  that  case,  held  the  grant  of  an  annuity  Yoid,  and 
ordered  it  to  be  set  aside,  because  the  memorial  did  not 
set  forth  the  name  of  the  agent  as  well  as  the  principal, 
although  it  was  not  required  by  the  terms  of  that  statute. 
The  case  of  the  Duke  of  Bolton  t.  Williams^  was  after- 
wards adopted  and  approved  of  by  Lord  KeutfOHf  in  Dal^ 
mer  v.  Barnard^  where  his  Lordship  observed  that  (b) 
**  if  the  parties  were  dissatisfied- with  the  decision  in  that 

ft 

case,  they  might  have  questioned  its  propriety  in  the  House 
of  Lords  by  appeal;  and  that  the  Lord  Chancellor  there 
said,  that  the  statute  required,  and  that  it  was  essential  to 
the  justice  of  the  case,  that  the  name  of  the  agent,  as 
well  as  the  principal,  should  be  set  forth ;  that  the  whole 
res  g€8t<B  might  appear  for  the  sake  of  a  direction  to  every 
quarter  from  whence  information  mightbe  collected.  That 
the  Legislature  foresaw  that  much  mischief  was  done  by 
effecting  transactions  of  this  kind  in  a  private  i^m, 
where  the  money  was  paid  by  an  agent,  who  received  a 
large  premium,  while  the  person  actually  advancing  the 
money  was  in  an  adjoining  room;  and  that  if  the  agent's 
name  were  not  disclosed,  so  that  recourse  might  be  had 
to  him  to  know  what  really  passed,  the  truth  could  not  be 
obtained,  since,  in  such  case,  the  principal  not  being  pre- 
sent, could  not  give  ail  the  information*"  His  Lordship 
there  appears  to  havie  anticipated  this  rery  case.  This 
therefore  shews  that  all  the  transactions  in  a  proceeding 
of  this  nature  should  be  fully  stated,  and  that  the  acts  of 
the  agent  as  well  as  the  principal  ought  to  be  before  the 
Court,  although  the  word  agents  is  not  mentioned  in  the  sta- 
tutes above  alluded  to;  and  more  especially  so,  as  it  was 
thought  necessary  to  enquire  into  their  acts,  as  well  at  law  as 
In  equity,  by  the  prerious  decisions  of  Dalmer  ▼•  Barnard 
and  the  Duke  of  Bolton  v.  Williams.    The  late  case  of 

(«)  17  Geo.  5p  c.  «d. (*)  7  Term  Rflp.fll9. 
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V. 

Champnbts, 


Maoiham  y.  How  (a),  is  also  of  the  strongest  possible 
weight,  and  is  of  itself  a  decisive  authority,  on  which  the 
Court  may  act  in  the  present  instance.  There,  although  the 
Court  refused  to  set  aside  an  annuity,  on  the  ground  that 
the  attorney  or  agent  for  tl^e  grantor^  at  the  time  of  the 
payment  of  the  purchase  money,  deducted  and  kept  an 
unreasonable  part  of  it  for  the  expencesof  the  deed,  yet 
it  was  most  correctly  observed  by  the  Court  ''that  the 
question  depended  wholly  on  the  retainer,  and  that  if  the 
person  detaining  had  been  the  attorney  of  the  grantee,  he 
must  have  accounted;  but  that  where  he  was  the  attorney  for 
the  grantor,  it  was  different.''  The  cases  of  Groom  r. 
Champneys^^  and  Williamson  v.   Ctoold  (h)  are  to  the 

(a)  7  Taunt  596. (i)  AnU^  lOg. 

*Mr  Serjeant  Lawes  in  Michaelmas  Tenii,  ISSl^  obtained  a  rule 
to  shew  cause,  why  the  judgment  which  had  been  entered  up  in  th» 
cause,  might  not  be  vacated,  and  the  annuity  deeds  delivered  up  to  be 
cancelled,  on  the  ground  that  Messrs.  Howard  jr  Gihhs,  although  stated 
•to  be  the  mere  agents  of  the  grantor  and  grantee,  bad  in  fact  advanced  tlw 
consideration  money  to  the  defendant  out  of  their  own  pockets^  and 
had  deducted  or  retained  gL  per  cent,  by  way  of  commission,  at  the 
time  the  annuity  was  granted :  and  he  relied  on  the  case  of  Broomkead 
V.  Eyre  (a)  where  it  was  held  that  a  solicitor,  who  advanced  his  own 
money  on  the  purchase  of  an  annuity,  was  not  entitled  to  any  fee  for 
commission,  and  that  if  any  part  of  the  considen^oo  money  were  re- 
turned to  him  by  the  grantor  as  a  charge  for  such  commiBsion,  the 
Court  would  set  aside  the  annuity  deeds.^t  was .  also  ol^iected  ttast 
the  memorial  was  defective  in  not  setting  out  the  names  of  all  the  par- 
ties by  whom  the  annuity  was  to  be  beneficially  received,  according 
to  the  provisions  of  the  statute  53  Geo,  3,  c.  141. 

Mr.  Serjeant  Lens  and  Mr.  Serjeant  OnsloWpin  Hilary  Term,  I82S, 
Aewed  cause  on  affidavits,  stating  that  all  the  consideratioa  money 
was  honA  fide  paid  to  the  defendant  at  the  time  the  deeds  were  eiie- 
cuted,  in  terms  similar  to  the  present  case.  And  Mr.  Serjeaot  Lawet  and 
Mr.  Seijeant  Peake  having  been  heard  in .  support  joi,  the  ru]e»  the 

Court  ordered  it  to  be  made  absolute,  on  the  terms  of  the  defendants 

«  .... 

repaying  to  the  plaintiflf  the  sum  actually  advanced  to  and  received 

by  the  former,  with  interest,  at  the  rate  of  5/.  per  cent  from  the  time 

of  making  such  advance,  the  amount  of  which  was  to  be  ascertained  by 

the  Prothonotary. 

,    (a)  S  Term  Rep.  59^. 
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tahie  effect,  and  the  Court  think  that  if  they  did  not  put      ^JS^ 

the  coDstroctioD  on  the  statute  they  now  do,  the  parties     Coviktbt 

would  have  an  opportunity  of  doing  the  very  thing  the    csAMrvsTs. 

53  Geo.  3,  meant  to  prohibit,  and  that  it  would  virtually 

operate  as  a  repeal  of  that  statute;  for  .the  grantees  would 

take  care  never  to  mix  themselves  up  with  the  transaction, 

but  byliving  at  a  distance,  and  employingsuch  men  as  How» 

ard  Sf  Gibbs  to  invest  their  monies  in  annuities,  it  would 

put  it  completely  in  the  power  of  the  latter  to  commit,  the 

most  nefarious  frauds  on  improvident  and  unwary  persons 

in  want  of  pecuniary  aid,  either  through  their  own  miscon* 

duct  or  extravagance;  and  to  protect  whom  the  statute  was 

passed :  and  its  beneficial  and  salutary  objects  would  be  al» 

together  frustrated  and  defeated,  if  the  construction  now 

contended  for  by  the  grantees  of  the  annuities  in  question 

were  to  prevail.    Whether  the  statute  be  remedial  or 

penal,  the  Court  need  not  now  discuss.    It  is  sufficient  to 

say,  that  it  was  intended  to  prevent  and  suppress  frauds, 

and  in  construing  statutes  of  this  description,  it  is  a  funda* 

menial  principle,  that  they  are  to  be  liberally  and  bene* 

ficially  expounded,  and  this  distinction  is  taken  by  one  of 

our  best  text  writers,  namely^  that  (a)  ^  where  the  statute 

acts  upon  the  offender,  and  inflicts  a  penalty,  it  is  then  to 

be  taken  strictly:  but  when  it  acts  upon  the  oflfbnce,  by 

setting  aside  the  fraudulent  transaction,  there  it  is  to  be 

construed  liberally.'' ^On  these  principles,  as  well  as  the 

reasons  before  stated,  the  Court  are  of  opinion  that  these  an- 
nuities cannot  be  supported;  and  although  it  has  been  said, 
on  the  one  hand,  that  if  they  are  set  aside,  the  most  dreadful 
consequences  may  follow,  and  innocent  persons  be  wholly 
ruioed,  yet  we  think,  on  the  other,  (and  we  have  not  come 
to  this  conclusion  without  much  deliberation,)  that  our  de- 
cision will  better  accord  with  the  object  of  the  Legislature, 
and  be  most  subservient  to  the  public  welfiu^  and  the  best 
interests  of  mankind. 

(a)  Bl.  Com.  vol.  \,  Page  88. 
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This  general  reasoning  extends  to  both  these  cases :  and 
as  to  the  second  objection  which  applies  to  Gonentry^s  annui- 
ty only,  viz.  that  his  name  is  not  inserted  in  the  memorial 
as  a  person  beneficially  interested,  there  appears  to  be  a 
considerable  degree  of  nicety  and  doubt;  but  having  formed 
the  opinion  just  delivered  on  the  first  and  principal  ques- 
tion,  we  think  it  unnecessary  to  come  to  any  determination 
on  the  second. 

As  the  statute  has  given  a  discretion  to  the  Court,  either 
to  make  the  rule  absolute  generally,  or  on  terms,  or  to  dis- 
charge it  altogether,  according  to  the  circumstances  of  each 
particular  case ;  we,  in  the  exercise  of  that  discretion,  think 
these  cases  fall  within  the  second  class,  and  that  both  rules 
must  be  made  absolute  on  the  defendant's  paying  such,  a 
sum  for  principal  and  interest,  as  the  Prothonotary  shall 
find  due  to  the  grantees  upon  taking  an  account  between 
the  parties,  as  in  the  late  cases  of  Groom  v.  Champneys, 

and  WiUiamsonY.  Goold; and  on  these  terms,  both  rules 

must  be  made 

Absolute. 


June  17  th, 


In  re  Isaacson,  Clark,  and  Brookes. 


Where  an  at-  JxIr.  Serjeant  Vaughan  having  moved  for  the  Protbono* 
Coar^  having  tAvy^s  report  in  this  matter — Mr.  Prothonotary  Wattingion 
been  foand  by  stated,  that  since  the  direction  of  the  Court  at  the  com- 

the  Prothono- 

tarj  to  be  in      m&ncement  of  the  Term  (a),  he  had  examined  the  books 

aUowing*  MO-  "^^^^^  ^©r©  ^^^^  «tsXeA  to  belong  to  Brookes,  and  <hat  on 

tber  peiBOD  to  a  carcful  and  attentive  inspection,  they  had  tended  rather 

name 'who  had  ^^  Criminate  than  exculpate  him,  and  he  reported  all  the 

not  been  ad-  parties  to  be  in  contempt. 

mitted  an  attor-    '  '  *■ 

ney,  the  Conrt  ordered  the  former  to  be  struck  off  the  roll,  and  the  latter  to  be  comfflUted  t» 

the  FifectPriton  for  three  months. 

(a)  Ante,  210. 


IN  THB  FOURTH  YiSAR  OP  GEO.  IV.  9^ 

Mr.  Justice  Park,  (Lord  Chief  Jastice  Dallas  not  being  }^^_' 
in  Court),  addressing  himself  to  Brookes  and  Isaacson^  Isaacsom 
{Clark  being  absent  from  indisposition)/ observed,  that 
aAer  a  full  and  minute  investigation  of  all  the  circum- 
stances with  which  they  were  charged,  the  officer  had  ^ 
reported  them  to  be  in  contempt  That  it  was  the 
bounden  duty  of  the  Court  to  see  that  justice  was  pure* 
ly  administered,  and  not  abused  by  parties  who  were  not 
qualified  to  act  as  its  officers  or  members,  or  by  those  who 
had  been  guilty  of  misconduct  or  mal-practice  in  the  ex- 
ercise of  their  duties  as  such  officers.  As  it  now  appeared 
that  Clark  was  not  an  attorney  of  this  Court,  it  could 
exercise  no  jurisdiction  over  hin^,  and  he  was  consequently 
entitled  to  his  discharge.  But  as  Isaacson  bad  been  guil- 
ty of  an  offence  which  had  been  prohibited,  and  marked 
out  by  statute  (a),  the  Court  felt  no  difficulty  in  ordering 
him  to  be  struck  off  the  roll.  With  respect  to  Brookes^ 
as  it  appeiired  that  he  had  carried  on  practice  as  an  attor- 
ney in  the  name  of  Isaacson^  he  not  having  been  admitted 
as  such,  he  was  liable  to  be  imprisoned  for  any  time  not 
exceeding  one  year  (6) ;  but  as  it  appeared  that  he  was  al- 
ready in  custody  of  the  Marshal  of  the  Court  of  King*s 
Bench  (c)f  who  had  sentenced  him  to  be  committed  for 
three  months;  the  Court,  in  the  exercise  of  their  discre- 
tion, ordered  him  to  be  remanded  to  such  custody  until 
the  expiration  of  that  period,  in  pursuance  of  such  sen- 
tence ;  when  he  was  to  be  handed  over  to  the  Warden 
of  the  fleet  for  the  further  term  of  three  mondis,  so  as  to 
complete  the  period  of  six  months  from  the  first  day  of 
his  imprisonment  under  the  sentence  of  the  Court  of  ^.  Bm 
and  the  rule  was  ordered  to  be  drawn  up  accordingly. 

(a)  e  Geo.  «,  c.  «3. (b)  See  %2  Geo.  2,  c.  46. (c)  He  was 

brought  up  to  this  Court  under  a  writ  of  habeas  corpus. 
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^]jj^j^     WiLtisPORD,  Plaintiff;  Fairbakk,  Tenant;  Gat,  Vouchee, 

Tbaezempiifi.  JxlR.  Serjeant  Pell  moFed  to  amend  tfak  recovery,  which 
coverj  may  bo  ^^^  Suffered  in  Michaelmas  Term,  1817,  by  striking  oat 
amended,  bj      |||q  words  '*an  inbouod  common,''  which  bad  been  inad  verU 

transpoting  the 

words  •^  aa  in*  ently  and  improperly  inserted  in  one  part  of  the  exempK* 

oKm"  fro^ a  ^^^^»  ^°^  wbere  they  had  no  meaning,  to  the  place 

]ine  where  where  they  ought  to  have  stood,  so  as  to  pass  common  of 

inadrertentij'  pasture  for  all  manner  of  cattle,  and  common  of  tarbary  and 

inserted,  to     ^  estoYcrs  on  an  inbonnd  common,  according  to  the  intention 

ate  place,  thej  of  the  parties.  The  learned  Serjeant  observed,  that  tbelerm 

baving  no  inhoufid  common.  meant  a  common  which  was  not  enclosed, 

meanmg  with« 

out  sach  trans-  but  marked  out  by  boundaries ;  and  as  the  common  in  qoes- 
^tnate  Scln.  *'^"  wasof  an  extensive  nature,it might  be  perbapsadvisaUo 
tention  of  the  to  State  it  as  an  exieufive  inbound  common  in  the  recofe^ 
^'  ^'  ry.    But  the  Court  thought  that  the  transposition  as  pra^ 

ed  for  would  be  sufficient  to  answer  the  pnrpotfereqvindb 

The  amendment  was  allowed  accordmgly. 


jttiM  xstL  WittiAMSON  V.  Henry  Michabl  Goold. 

Where  an  an-  jMr.  Serjeant  Lens  having  yesterday  i|H>ved  Aat  the 
dcl2dTo"bc^ret  Pro*onotary  should  report  to  the  Court  thebahmoeke 
aside  on  the  had  found  to  be  duc  from  the  defendant  to  the  plaintii^ 
coont  being  ^  grantee  of  the  annuity,  in  respect  of  principal  and  inle*- 
^^^p^^h'^.  ^t^l^er^ont  according  to  the  rule  made  for  thalpnrposi& 
tary,  who  was    in  the  last  Term  (a) 

to  ascertain 

what  som  might 

be  dae  from  the  grantor  to  the  grantee  in  respect  of  principal  and  interest  :^«HeM,  that  the 

latter  was  entitled  to  be  allowed  the  fair  and  reasonable  disbuia^meuts  for  the  oonTCjanoes  by 

which  the  annoity  was  secured,  but  that  he.  could  not  claim  sums  paid  by  bim  for  insuring  the 

life  «f  the  grantor,  unless  there  had  been  a  special  provision  in  the  deed  to  that  efiect. 

(a)  AfU$,  109. 
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Mr.  ProthoMtary  Watlington  stated ,  that  he  had  as-       .J^^^ 
oertained  such  balance  to  amooat  to  915/.'    That  a  claim    WtLLXAMto« 
was  made  before  him  by  the  plaintiff  on  the  defendant,  for       Qoold. 
the  further  sum  of  370/.  for  the  expences  of  preparing 
the  conveyances  by  whidi  the  annuity  was  secured,  and 
other  didbursements  attending  it,  according  to  a  bill  of 
costs  delivered  by  Messrs.  Howard  Sf  Oibbs  as  attornies 
for  the  parties,  and  which  he  had  disallowed,  as  they 
were  not  attornies  at  the  time  the  transaction  took  place. 
That  ft  farther  claim  of  700/.  was  made  on  the  defendant, 
aa  boring  been  paid  for  insuring  his  life,  which  he  (the  ^ 
Pirothonotary)  had  also  disallowed,  as  there  was  no  pro- 
ID  the  deed  to  that  effect. 


Ml*.  Seijettit  Vaughan  excepted  to  the  report,  and  in- 
thai  the  plaintiff  was  entitled  to  recover  from  the 
defcadanft  the  fair  disborsements  and  charges  attending 
the  conveyaaees  and  execution  of  the  deeds  by  which  the 
amuttlEy  was  effected  and  secured;  and  that  it  was  for  the 
interest  of  the  defendant  that  his  life  should  be  insured, 
and  consequently  that  the  sums  actually  paid  by  the  plain- 
tiff for  such  insuraaces  should  have  been  allowed  him. 

The  Court  held,  that  the  plaintiff  should  have  been  al- 
lowed what  he  might  have  been  equitably  entitled  to  for 
-hiM  disbarsements  attending  the  conveyances,  such  as 
aianps,  attendances,  and  other  chai'ges  of  a  like  joature; 
,bat  that  he  was  not  entitled  to  the  sums  paid  by  him  for 
iaaoring  the  defendant's  life,  unless  it  had  been  especially 
l^vided  for  in  the  deed;  and  that  the  case  of  Burden  v. 
Brcwnmg  (a),  was  decisive  to  shew  that  such  charges 
could  not  be  made. 

Mr.  Prothonotary  WailiHgiim  having  now  stated  that 

(a)  1  Taunt  5S2. 


89S  CASES  IN  TRIMITY  TERM, 

^i^^      be  Had  looked  tfar6ugb  tbe  bill  of  costs,  and  found  the  fair 
WiLLiAwsoir   disbliniements  to  amount  to  240/.,  wbicb,  witb  tbe  formw 
Goo*i».       ™°^  ^  ^^^'*  amounted  together  to  1155/L 

The  Court,  on  the  payment  of  that  sum,  ordered  the  rule 
to  be  made 

Absolute. 


jttfte  18m/  Lambert  v.  Hodgson  sued  with  Prince. 

Where  iaaa    J.  HIS  was  an  action  of  trespass  and  false  imprisonment. 
action  of  tre..    j^^  ^^^  '^^^^^  ^f  ^j^    declaration  stated,  that  tbe  defend. 

pass  for  an  as-  ' 

•aoic  and  false  auts  assaulted  the  plaintiff,  and  seized  him,  and  compelled 

the  4sdu«tion  and  forced  him  to  go  from  Bishop  Auckland  to  Stockton 

contained  two  upon  Jlecs,  and  there  imprisoned  and  detained  bim  with* 

defendant  out  any  reasonable  or  probable  cause,  for  divers,  to  wit, 

pleaded, /rtt,  three  davs.    The  second  count  stated,  that  the  defendants 

the  general  is-  •' 

sue;  and  se-  assaulted  the  plaintiff,  and  compelled  bim  to  go  with  them 
and  one  T.  w.  ^  dirers  places,  and  there  imprisoned  and  detained  bim 
having  jastified  jq  prison  without  reasonable  and  probable  cause  for  three 
plaintiff,  in  an  days.  The  defendant  J7oeI^«ofi  pleaded,^r«^,  not  gniky. 
action  then  .  Secondfy^  that  he  and  one  John  Wilkinson  having  justified 
arrested  the       as  bail  for  the  plaintiff  in  a  certain  action  or  suit,  brought 

der^^im' in  dis'  ^^'*^^^  ^^^  ^Y  ^°^  Hannah  JFctherellj  and  which  action 
charge  of  the  was  sttil  -depending,  he  (Hodgson)  took  and  seized  the 
and^detained  plaintiff  88  be  lawfully  might,  to  render  him  to  tbe  cosU>-' 
him  in  custody  dy  of  the  Marshal  of  the  Marshalsea.  in  discharge  of  tbe 

until  he  had  -^  i    -i^. 

satisfied  the  de-  recognizance  entered  into  by  bim  and  frilkinson.    That 

rhe'i«t«\''c^iSn  **  plaintiff  wishing  to  compromise  the  action,  the  defend^ 
was  brought;    aut  took  bim  to  Stockton  with  his  own  consent,  wb^« 

and  the  plaintiff 
replied  de  tn/u- 

ria; — and  it  appeared  in  eTidencc,  that  the  defendant,  in  addition  to  detaining  the  plaintiff  un- 
til he  had  satisfied  such  demand,  caused  him  to  be  detained  an  hour  longer,  and  until  be  had 
given  a  security  for  th6  ezpences  incurred  bj  the  defendant's  becoming  bail: — ^Held,  that  thb 
was  one  continuing  trespass  and  imprisonment,  and  therefore  that  the  plaintiff  ought  either  to  have 
newly  assigned  or  replied  the  excess,  in  order  to  entitle  him  to  recover  for  the  additional  de- 
tention or  imprisonment  which  wasiinjustificble  or  illegaf. 


IN  TilB'I^OVltTtf  TEAR^OV  GEO.  IV.  8S7 


Mr.  Serjeant  Lens^  in  tbe  lastTerm,  obtained  a  role  nut, 
that  this  yerdict  might  be  set  aside,  and  a  verdict  entered 
4br  the  defendant  Hodgson  instead  thereof,  or  a  new  trial 
granted;  and  submitted,  that  as  the  trespass  iTnd  imprison- 
fnuiBt  as  stated  in  the  declaration,  as  well  as  that  proved  at 
the  trial,  was  one  continuing  imprisonment,  and  conse- 
quently fonning  but  one  continued  trespass,  it  was  coverod 
and  answered  by  the  plea/  and  therefore  that  the  plaintiff 
should  either  have  replied  an  excess,  or  newly  assigned  as 


1^  and  detained  the  plaintiff  in  eus-       ^  18j%. 
tody  there  until  he  made  satisfaction  as  to  the  demand  for 
which  the  action  was  commenced  against  him  by  her;  and 
that  on  bis  making  such  satisfaction,  he  was  discharged 
from  the  suit..^The  plaintiff  replied  de  injuria. 

The  defendant  Prince  suffered  judgment  by  default. 
At  the  trial  before  Mr.  Justice  BmyUy  at  the  last  Spring 
Assizes  at  Durhmni  it  appeared  in  evidence  that  the  plain- 
tiff, on  being  taken  toStoektont  agreed,  after  having  been 
detained  in  custody  three  days,  to  pay  Hannah  fFetherell 
10/.  by  way  of  satisfiictidn  of  her  demand  in  the  action  so 
brought  against  him;  and  that  he  gave  a  warrant  of  attor- 
ney for  that  purpose.  That  after  it  was  signed,  the  de- 
lendants  took  the  plaintiff  to  an  inn,  where  they  caused 
him  to  be  detained  for  inore  than  an  hour  longer,  and  until 
lie  gave  Hodgson  his  promissory  note  for  SLf  to  cover  the 
•ezpenoes  incurred  by  him  and  Wilkinson  in  putting  in 
bail  and  arresting  him  for  the  purpose  of  rendering  him 
in  their  discharge.  That  die  plaintiff  at  first  resisted  that 
demand,  and  insisted  that  Hodgson  had  no  right  to  detain 
himforsuch  expences;  but  that  he  afterwards  gave  the 
note  as  required  by  Hodgson^  on  which  be  was  dischaiged. 

The  learned  Judge,  being  of  opinion  that  the  second 
plea  did  not  cover  the  whde  of  the  trespass  as  laid  in 
tbe  declaration,  a. verdict  was  found  for  the  plaintiff,  dai»* 
agea39«.  And  the  jury  assessed  damages  for  the  plains- 
tiff  for  snpence,  as  against  the  defendant  Prince* 


fSS  CASES  IN  TRINITX  TBEMf 

to  a.  different  and  distinct  detention  or  imprisonment  after 
the  demand  in  the  action  brought  against  Uie  pkintiff  hy 
Hannah  fFetherelt  had  been  adjusted  and'  satisfied.  la 
Pyeweil  r.  Sttno  (a),  where  the  defendant  took  and  detain* 
ed  the  plaintiff  at  the  request  of  his  bail^  and  be  replied  de 
itifurid;  and  it  was  preyed,  that  the  defendant  detained 
the  plaintiff  for  a  certain  period  in  expectation  of  receiv* 
ing  further  directions  irom  the  baiU  wh9  had  gone  away 
I  and  left  the  plaintiff  and  defendant  together;  and  the  lat* 

ter  detained  him  further  untU  le  paid  him  five  shillhigB; 
Mr.  Justice  Lawrence  said,  that  **  if  the  plaintiff  relied  on 
the  excess,  he  should  haye  stated  in  his  replication  that 
after  the  bail  had  discharged  him,  the  defendant  detained 
him  until  he  paid  the  five  shillings;"  audSir  Jamev  Jfaas^ 
Jield  said,  **  the  plaintiff  ought  to  have  newly  assigned*'! 
That  case  is  expressly  in  point.  So,  in  Monprivait  v. 
The  Sheriff  of  Middlesex  (&),  where,  to  an  action  of  tres- 
pass for  breaking  and  entering  the  plaintiff's  house,  afld 
staying  therein  three  weeks,  the  defendant  pleaded  a  jui^ 
tification  as  to  the  breaking  and  entering,  and  staying  ia 
the  house  twenty-four  hours;  and  the  plaintiff  replied  49 
infurid; — and  it  appeared  that  the  defendant's  officers  condb- 
nued  in  the  plaintiff^'s  house  beyond  twenty^four  houi% 
Lord  Ettenborough  was  of  opinion,  that  the  plea  in  point 
of  law  applied  to  the  whole  declaration,  and  said  thait  *'  if 
•the  plaintiff  meant  to  rely  upon  the  excess  beyond  tlii 
twenty-four  hours,  he  ought  to  have  said  so  by  a  ne«r 
assignment."  Although  in  Barnes  v.  J7tiiit(e),  where,  to^ 
declaration' for  several  trespasses  in  breaking  the  plaintiff^ 
close  on  a  particular  day,  and  on  divers  other  days,  Am 
defendant  pleaded  that  at  the  said  several  days  be  eom* 
mitted  the  said  several  trespasses  by  licence  of  liie  plaiw* 
tiff;  and  the  latter  replied,  that  the  defendant  of  his  own 
.wrong,  and  withoui  the  eaitse  alleged,  committed  the  and 
several  trespasses,  and  the  plaintiff  proved  four  ads  of 

:    C*)  8  Taunt.  485. (6)  2  Camp.  175 — -(f)  ll-iE^,  45t.      * 


IN  THB  FOimTH  TS  ABt  OF  d«D.  IT. 

tre0pMBy  and  tke  defendant  g9m  in  eWdenoe  a  licence 
which  co^iered  two  of  them  only ;  it  was  held,  that  Ahe  plain- 
tiff was  entitled  to  recover  for  th^  other  two, as  the  evidence 
did  not  sustain  the  justification  upon  the  issue  taken  bj 
the  replication ;  yet,  in  that  case^  there  were  separate  and 
distinct  trespasses  committed  on  several  days,  and  the  li^ 
cence  was  not  co-extensive  with  the  trespasses  as  com- 
plained of  in  the  declaratioiu  Here,  however,  there  was 
only  one  continuing  assault  and  imprisonment  alleg^  in 
the  declaration^  to  which  the  plea  is  a  complete  unswer; 
and  as  there  was  no  new  ass^roent  on  the  reciAtI,  under 
which  alone  the  extension  of  the  imprisonment  or  further 
detention  could  be  proved,  and  by  which  the  continuation  of 
the  former  trespass  and  imprisonment  might  be  distinguish** 
ed,  die  defendant  was  entitled  to  a  verdict. 

Mr.  Seijeant  Peake  now  shewed  cause,  and  submitted, 
that  on  the  face  of  the  pleadings,  as  well  as  the  circum- 
stances proved  at  the  trial,  there  had  been  two  distinct 
trespasses,  the  first  ending  with  the  settlement  made  by 
the  plaintiff  in  the  action' brought  against  him  by  Hannah 
Weikerell^  and  the  second  commencing  by  his  ftirtlier  dei- 
teotion  by  the  defendant  Hodgson^  until  he  had  satisfied  the 
•(Sxpences  incurred  in  putting  in  bail,  and  detaining  him 
until  he  had  complied  with  that  demand.  Even  if  there 
had  not  been  two  different  assaults  or  imprisonments,  there 
was  no  necessity  for  a  new  assignment,  as  it  can  only  be 
required  where  there  is  but  one  count  in  the  declaration ; 
for  if  there  be  as  many  counts  as  there  are  assatklts,  and 
some  of  them  cannot  be  justified,'  the  plaintiff  may  prove 
those  without  a  new  assignment,  because  ^as  to  them  the 
defendant  will  be  obliged  to  plead  not  guilty  (a).  So 
here,  as  there  were  two  counts,  and  as  according  to  the  Acts 
pcoved  at  the  trial  thefe  were'^Wo'dislinct  tfespas^,  the 


(a)  1  Wmi.  Saund.  S99  («)•  n.  6.  BuU.  Ni.  Pri.  17.  Selw.  Ni.  Pri. 
Sd  edit  d7»  n.  IS. 


880  •  CASKS  lit  TniMfTYWRit, 

19S8*       jury.' mete  warranted  in  findiog  thai  there  wera  two^i^Nri^ 

LAiifesBT      soamentBy  the  first  of  which  was  altogether  UDoonnecCed 

HoDe^oir      ^^^'^  ^^^  latter,  as  the  one  had  ceased  before  the  other 
commenced. 

«  • 

Bdt  the  Court  were  clearly  of  opinion  that  there  was 
but  one  continued  imprisonment^  and  consequently  but 
one  continuing  trespass*  There,  was  no  interral  between 
the  first  and  second  detention*  nor  did  the  parties  separate. 
The  plaintiff  was  in  point  of  fact  never  dischaiged,  from 
the  time  he  was  first  taken,  until  he  had  given  the  defend- 
ant the  promissory  note  demanded  by  him  for  the  costs 
of  putting  in  bail  and  subsequent  arrest  of  the  plaintiff  for 
the  purpose  of  rendering  him  in  their  discharge.  He 
should  therefore  have  newly  assigned,  in  order  to  entitle 
him  to  recover  for  that  part  of  the  trespass  or  detention 
which  was  unjustifiable  or  illegai,  or  be  should  have  re- 
plied the  excess.  This  case  is  distinguishable  iron  Bameg 
V.  Hunt^  as  the  cause  there  put  in  issue  by  the  replication 
was,  that  the  defendant  had  not  a  licence  co-extensive  with 
the .  trespass  complained  of,  and  a  new  assignment  could 
have  done  no  more. 

* 

The  rule  therefore  for  entering  a  verdict  for  the  defend* 
ant  Hodgson  most  be  made 

Absolute  (a). 

X 

(«)  See  TTsMy  ▼.  OakUy,  Selw.  Ni.  Pri.  Sd  Edit  37,  wfaere  it  was 
held,  that  if  there  be  two  assaults,  one  of  which  the  defendant  could 
justify y  and  the  other  not,  the  plaintiflf  must  newly  assign  the  assault 
for  which  the  action  was  brought;  otherwise,  the  defendant  will  be  en- 
titled to  a  verdict  on  his  justification. 


BmO  OP  TRIiriTT  TBRM. 


CASES 


ARGUED  AMD  DETERMINED 


IN  TBS 


€ointiQ(  of  Common  ^itas 


AND 


Cjrcbequer  Ct)amiiet> 


IN  MICHAELMAS  TERM, 


IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  GEORGE  IV. 


MEMORANDA. 

IN  the  last  vacation,  died  at  his  boase  in  Lincoln* $  Inn 
Fields^  the  Honorable  Sir  jtlan  Chambre^  Knight,  former- 
ly one  of  the  Jostices  of  the  Court  of  Common  Pleas. 

Christopher  Puller^  Esq.  one  of  bis  Majesty's  Counsel, 
learned  in  the  law,  was  appointed  to  succeed  Mr.  JSerjeant 
Blossei,  as  Chief  Justice  of  the  Supreme  Court  of  Judica* 
ture  at  Bengal^  and  received  the  honor  of  knighthood  ac-» 
cordingly. 

Lord  Chief  Justice  Dallas  was  prevented  by  indisposi- 
tion from  presiding  in  Court  after  the  IStV November/ 
and  the  continued  illness  of  Mr.  Justice  Richardson  com- 
pelled him  to  leave  this  country  far  Jifaltaf  with  a  view 
to  re-«8tablish  bis  health. 


eA8BS  IN  MICHABlkllAfl  TBEJI, 
iVbrJM.'  BeRRT  V.  FbRNANDBB. 

An  affidaYit  to  jIik,  Serjeant  Pell  applied  for  a  mle  nUif  that  Ibe  de- 
fltating  tb«t  fendapt  might  be  discharged  out  of  custody  ofh  filing  com- 
•^  the  defend*  mon  bail,  on  the  ground  of  a  defect  in  the  affidavit  of 
ed  to  the  pisinl  ^^^  nnder  which  he  had  been  arrested^  which  was  made 
tiff  in  a  certain  |,y  ^f^^  plaintiff,  who  Stated  that  the  defendant  was  indeht- 

txaOf  tor  money  * 

lent  and  ad.  ed  to  him  in  the  sum  of  1600/.  and  upwards,  for  money 

^uadootand  ^^"^  ^^^  advanced,  and  paid  laid  out  and  expended  by  the 

expended  by  plaintiff  for  the  defendant,  and  for  money  had  and  receir- 

the  defimdant/  ed  by  the  defendant,  to  and  for  the  use  of  the  plaintiff;" 

and  for  money  (|y|  ji  omitted  to  State  that  it  was  **  at  the  special  instance 

had  and  reoelY**  - 

«d  bj  the  dc  and  request  of  the  defendant ;"  and  negatived  a  tender  in 
*«^^*»,*"    the  asualmanner. 

use  of  the  plain- 
tiff/' U  taffi- 

•u^^inTtbat  '^^  learned  Serjeant  submitted,  that  it  was  necessary  to 
each  M&mi  were  alieflfe  in  the  affidavit,  that  those  monies  were  lent  to  or 

lent^  or  paid, 

or  received  by  paid  for  the  defendant  at  his  request ;  and  he  relied  on 
lu^tTw"!^*-  *®  ^^**®  ®^  Dunifard  v.  Mesnter(a)j  as  bang  the  latest 
as  toch  a  re-  decision  on  this  point,  and  in  which  the  Court  of  King's 
aen£[y  be  m^  Bench,  had  determined  that  an  affidavit  of  debt  for  money 
^^"*^*  '  lent,  and  for  goods  sold  and  delivei^,  and  for  work  and  la- 

bour, was  irregular,  if  it  omitted  to  state  that  it  was  **  at  the 
instance  and  request  of  the  defendant,*'  although  it  stated 
that  it  was  ^*to  and  for  his  u^e,  and  on  his  behalf:"  and 
the  Court  there  said,  that  *' money  paid  to  and  for  the  uae 
of  the  defendant  dpes  not  necessarily  raise  a  cause  of  ao- 
tion$  because  a  man  cannot,  of  his  own  will,  pay  another 
man's  debt  without  his  consent,  and  thereby  convert  him- 
^  self  into  a  creditor,  and  that  an  affidavit  which  in  to  Cferata 

in  restraint  of  the  liberty  of  a  party,  ought  to  use  une- 
quivocal lail^^uage.''    Although  that  decision  is  contrary  to 

(a)  5  Mau.  U  Selw.  446. . 


IN  THE  FOURTH  TEAR  OF  GEO*  IV. 

those  iu  the  cases  of  Eyre  r.  Hulton  (a),  and  Bliss  v.  Ai-^ 
Uins  (i),  stUlf  a  uniformity  of  practice  in  both  Courts  is 
hiehly  desirable,  and  in  the  case  of  Durnford  v.  Messi- 
tetf  the  principle  on  which  it  was  deemed  necessary  to  state 
the  request  of  the  defendant  in  an  affidavit  of  this  natoret 
was  fuHy  gone  into  and  explained. 

Mr.  Justice  Park(c).--.I  am  of  opinion  that  the  afflda* 
Vit  is  sufficient  in  terms,  without  stating  the  request  of  the 
defendant  Although  the  recent  case  of  Durnford  r,  Mes* 
sUer  is  in  direct  contradiction  to  that  of  Eyre  y.  Hulton^ 
which  was  decided  in  this  Court;  yet  the  late  Lord  Chief 
Justice  Gibbs  in  delivering  bis  opinion  in  that  case,  laid 
down  the  reasons  on  which  it  was  founded,  andwith  which 
I  now  perfectly  agree ;  for  very  frequently,  where  money  is 
received  to  the  plaintiff^s  use,  it  is  only  a  conclusion  re- 
sulting from  the  construction  which  the  plaintiff,  swearing 
to  the  best  of  his  judgment,  puts  upon  a  transaction,  from 
which  he  conceives  a  debt  to  result,  but  no  reqliest  in  (act 
is  made  by  the  defendant,  but  generally  arises  by  impli« 

cation  of  law. 

' "  ■•    .  .  «... 

Mr.  Justice  BuRROuoH. There  need  not  in  all  instances 

be  a  request  in  point  of  fact;  it  is  sufficient  if  from  the  legal 

result  of  the  transaction  such  a  request  can  be  implied.  In 

cases  of  a  mercantile  nature,  it  is  not  necessary  for  a  party  to 

swear  that  money  was  advanced  to  or  paid  by  him  to  a 

defendant  ol  his  request^  nor  is  it  requisite  to  state  in  an 

affidavit  to  bold  the  latter  to  bail  in  an  action  ibr  money 

bad  and  received,  any  actual  request  by  him ;  it  is  enough 

to  state  that  the  money  was  received  by  him  to  the  use  of 

the  plaintiff. 

Rule  refused. 

(•)  5  Taunt.  704.  S.  C.  nomine  Hulton  v.  Eyre^  1  Marsh,  5 15. 

(*)  5  Taunt.  766.  S.  C.  I  Ma«h,317  (^«). (<?)  Lord  Chief  Juitlce 

DmUma  wai  abBent. 

vol.  VIII.  z 


CASTeS  m  UlCHAItLliAS  ttUMf 


/ 

2Vov.  rfi.  KurDBRLEY,  Plaintiff;  Robinbon,  Deformnt. 

A  floe  may  b«  ill.R,  Serjeant  Vaugkan  moved  that  this  fine  might  be 
dcicribiog  the  Aiuendedy  by  describing  the  premises  to  be  situate  ^  in  the 
premises  in-      p^fiMh  of  St.  John  the  Baptist y''  instead  of  **St.  Michael 

tended  to  be      T  .  r        ^ 

conveyed,  to      in  the  city  of  Qoventry^^  on  an  affidavit  which  stated,  that 

the'pwbh  iTf      ^y  ^^  ^^^  of  Parliament  passed  in  the  7  Geo.  2,  c  27,  the 

A.,  instead  of     parish  of  St.  Michael  in  that  city  was  separated  into  two 

ifherr'bodi  '  distinct  parishes;    the  one  part   retaining  the  name  of 

were  originally  St.  Miehael,  and  the  other  receiving  that  of  St.  John  the 

afterwards'se-    Baptist/  and  that  Bablaefc  church  was  thereafter  to  be 

parated  into      deemed  a  parish-churchy  by  the  name  of  St.  John  the  Bap^ 

ishef  by  act  of   tist;  that  the  premises  intended  to  be  passed,  were  situate 

arhament       j^^  ^y^^^  parish,  but  by  mistake  were  described  to  be  in  the 

parish  of  ^  St.  vlft cAae/,'*  althopgh  the  fine  was  not  levied 

until  the  19  Geo,  3,  (1779),  which  was  forty-five  years  a£- 

ter  the  statute  was  passed. 

It  was  also  iiworn,  that  it  was  the  intention  of  the  par^ 
ties,  that  all  the  premises  in  which  the  deforciant  had  an 
interest  in  Coventry  should  pass  by  the  fine,  and  that  he 
was  possessed  of  no  other  property  in  that  city. 

Fiat  (a). 

<    •  * 

{a)  See  Lamb,  plaiotiff;  Retutim,  deforciant ;  1  Marsh,  2S.  S.  C  5 
TauDtSOr.  G^t//,  plaintiff;  rMtff, deforciant;  4 TauDt.  708.  Amtty- 
moui.  Ante,  y oh  VL  590. 


Nov.  uik.  Sheriff  v.  James. 

An  action  on     J.  HIS  was  an  actiou  on  the  case  for  distraining  the  plain- 
uTmaint^ned^  tifF's  Cattle  damage  feasant^  and  impounding  them,  and 

for  detaining  cattle  diatrained  damage  fta$mUt  where  a  tender  of  infficient  aaendt  wai  i&ads, 
tffvr  snch  cattle  bad  beeo  Inpettddad.  -^ 
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'^«tfl{iihi|^  iheni  Aerb  ftfter  tender  of  sofficient  amemh. 
Tbe  fiM  Mtmt  of  iht  di^claration  ^ted,  that  b^fdrb*  and 
at  tbe  timH  of  ibe  committing  of  the  grievance  by  the  de» 
fendant  thereinafter  next  mentioned ,  the  plaintrff  ^as,  and 
stHI  h  the  own^  Htkd  prof^rietor  of  certain  cattle,  to  wit, 
two  heifehty  which,  withotit  tbe  knowledge  an^  against  tlie 
will  of  the  plaintiff,  strayed  and  escaped*  into  a  certain 
close  of  the  defendant,  and  did  damag'e  there  to  the  ariiotint 
or  value  of  two  shfllihgs,  and  Jt6  nidrle;  that  the  defendant 
thereupon  seized  and  took  the  cattle  in  the  said  close  as  a 
distress  for  the  damage,  and  impounded  them;— .that  the 
plain^MF  immediately  after  the  distress  and  impounding, 
ancj  ^  ddon  a^  he  bac^  notice  thereof,  tendered  atfd  ofl^red 
to  pay  t6  the  defendant  a  certain  sum  of  money,  to  wit, 
the  sum  df  ^YD'iihitlitigsf,  Jk  fal(  satisfadfiotf  of  the  tre»- 
pMse^',  that  sum'  being  sufficient  knd  ample  augends  for 
nucb  trespasses,  and  for  all  damages  Ibr  which:  the  defendflmt 
had  a  right  to  detain  tbe  cattle  ;_tbat  tbe  plaintiff  there^ 
dpott  n^qoesled  tbe  defcrbdant  to  (yermit  him  to  take  and 
Tead  away  ibe  cattle;  and  that  it  #aa  tbe  dufj^  of  tbe  d^ 
fendant  to  htfve  accepted  such  amends,  and  to  bare  per- 
liiitted  tbe  plaintiff  to  have  taken'  ahd  led  ^ti^ay  the  same  : 
;^et,  Ibat  tbe  defendant  not  regarding  his  duty  in  that  be^ 
half,  bot  contriving  and  Wrongfully  intending  to  vex,  harass, 
Und  ^presa  tbe  plaintiir,  wholly  reitned  to  deliver  bodt 
tbe  catde  M  him,  ot  ^permit  the  plahititf  to  lead  away  tbe 
same;  but  ott  the  eotttrafry  thereof,  tbe  defendant  wrohgi* 
folly  and  maliciously. demanded  an  improper  and  exdrbit- 
attt  Btidkf'  by  way  of  amends  tor  tbe  tr^spasa^  and  dan^ 
age,  to  Wit,  tbe  sum  of  IQ^.  6tf.  and  WMngfally  and  ex- 
tortioliately  reAised  to  permit  tbe  (ilalntiff  to  take  or lead 
«#li7  Ae  eattfe,  bu<  batb  tVam  tbenee  bitbtrto  wroUgtUly 
sRid  unjustly  kept  tie  cattlef  impotindedV  b^  means  wbero- 
tif  they  have  been  grieatly  injured,  atid  tito  piain^itPlMth 
been  deprived  of  the  use  and  benefit  thereof.  There  were 
five  other  covnita  stating  tbe  dami^  at  less  than  two 
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diiUings,  and  that  the  plaintiff  had  made  a  fall  and  Bafl- 
cient  tender*  and  ample  amends  for  the  trespass,  to  whidi 
was  added  a  count  in  trover.  The  defendant  pleaded 
,^ot  Guilty. 

At  the  trial  before  Mr.  Baron  Hullocky  at  the  last  assizes 
at  Monmouth^  it  appearing  that  the  tender  had  not  been 
made  before  the  cattle  had  been  impoundedi  be  directed  a 
nonsuit,  on  the  ground  that  the  action  was  not  maintain* 
able*  but  he  reserved  the  point  for  the  consideration  of  the 
Court. 

Mr.  Serjeant  Teake  now  applied  for  a  rule  nist,  that 
this  nonsuit  might  be  set  aside,  and  a  verdict  entered  for 
the  {damtiff  for  ncnninal  damages,  on  the  ground  that  the 
gist  of  the  action  was  founded  on  extortion,  or  that,  at  all 
events,  the  conduct  of  the  defendant  had  been  improper 
•and  malicious;  and  he  submitted,  that  in  the  case  of  an 
accidental  trespass,  however  trifling  the  injury  might  be, 
if  an  action  of  this  description  were  not  maintainable,  the 
plaintiff  would  not' only  be  without  remedy,  but  the  party 
on  whose  lands  the  cattle  might  have  trespassed,  .might 
make  any  exorbitant  demand  he  might  think  proper.    He 
admitted,  that  the  plaintiff  could  not  have  replevied,  as 
he  had  made  the  tender  after  the  cattle  had  been  impound* 
ed;  and  observed,  that  he  had  no  other  remedy  against 
the  defendant,  but  by  this  species  of  action,  in  which  the 
actual  damage  which  the  defendant  might  have  sustained, 
ought  to  have  been  ascertained  by  the  jury,  and  more 
particularly  so,  as  the  conduct  of  the  defendant  had  been  op- 
pressive. Although,  from  the  case  of  ^n^oomfr  v.  Shmt  (a), 
it -seems  that  no  action  is  maintainable  against  a  person 
who  distrains  cattle  damagejeasunt  for  impounding  tbem» 
instead  of  accepting  a  compensation  for  damages  ten- 
•dered  before  the  cattle  were  impounded,  yet  that  casewaa 

{a)  1  Camp.  985.  S,  C  1  Taunt  96l. 


I 
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ultimately  determined  on  another  point,  viz.  as  to  the  com- 
petency of  a  witness,  as  being  interested  in  the  event  of 
the  suit:  and  here  all  the  facts  necessary  to  support  the  ac- 
tion appeared  on  the  face  of  the  record,  and  might  have 
been  proved  as  laid;  and  as  the  plaintiff  expressly  averred, 
that  he  had  tendered  sufficient  amends,  it  should  have  been 
left  to  the  jury  whether  he  had  done  so  or  not*. 


3B7 


1S33. 


But  the  Court  observed,  that  a  question  of  this  de-- 
scription  must  have  frequently  arisen  before,  and  yet  ho 
precedent  could  be  found,  or  had  even  been  alluded  to, 
where  an  action  similar  to  the  present  had  been  brought. 
The  injury  done  to  the  defendant  by  the  trespassing  of 
the  plaintiff's  cattle  was  uncertain,  and'  it  is  quite  clear 
that  it  was  too  late  to  tender  amends  for  such  injury  after 
they  had  been  impounded.  The  case  of  Anscomb  v.  Shore 
contains,  a  dictum  directly  contrary  to  the  present  appli- 
cation: It  does  not  follow  that  the  Judge  was  not  perfect- 
ly right  in  directing  a  nonsuit,  although  the  facts  as  stated 
in  the  record  might  have  been  proved  as  faid.  It  does 
not  appear  that  any  malice  was  imputable  to  the  defend- 
ant, as  he  merely  refused  to  take  a  sum  tendered  him  by 

* 

the  plaintiff  for  an  injury  done  by  his  cattle  trespassing 
on  the  grounds  of  the  latter,  after  they  had  been  taken  and 
lawfully  impounded. 

Rule  refused  (a). 


(a)  See  Brofueomh  (Lady)  ▼.  Brydgei,  3  Stark.  N.  P.  C,  171.  S.  C. 
1  Barn.  &  Cress.  145.  3  Dow.  &  Ryl.  256. 
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Tnetdtiju  BicHABPSOnV  BroW • 

Nov.lUh. 

Where  the    jThis  WB8  an  action  of  €mumpsii  brought  by  the  plaintifT 

plaintiff  |q  recoFCF  the  price  of  a  horse  aold  by  him  to  the  de- 

brought  en  ao-  "^   ,.r;  r^     .  'J 

tion  to  recover    fend  an  t« 

?'  P"^!:.^^ '        At  the  trial  before  Mr.  Justice  Park  at  GuUdhaU,  at 

horse  sold  un- 
der the  follow-  the  Sittings  after  the  last  Term,  it  app(eared  that  thp  jiorse 

li^.^*  a*black  in  question  had  been  sold  to  the  defendant  at  a  public  ba- 

geiding  about  zaar,  and  was  entered  in  the  sale^book  as  **  a  black  geld- 

has  been  con!  ing  about  five  years  old,  has  been  constantly  ipyen  in  the 

itantiy  driven  plough —Warranted/' 

in  the  plough: '   ro  t<iii.i--i«» 

warranted  i"'^  FoT  the  defendant  it  was  contended,  that  the  piamtia 
terms' of  Vuch*  ^^  ^^^  entitled  to  recover,  as  be  had  not  shewn  that  the 
warrantj  appii-  horse  had  been  constantly  driven  in  the  plough ;  but  oil 
soundness  of  Proving  his  soundness,  the  jury  found  a  verdict  for  the 
^e  horse,  ra-     plaintiff  for  the  price  agreed  on. 

nature  of  his 

e»pioyment.         Mr,  Serjeapt  Pell  now  applied  for  a  rule  nisi,  that  tbi^ 

verdict  might  be  set  aside,  and  a  nonsuit  entered,  on  the 
ground  that  the  warranty  did  not  apply  to  the  soundness 
of  the  horse,  but  to  his  having  been  accustomed  to  have 
been  driven  in  the  plough;  and  therefore  that  it  was  in- 
cumbent on  the  plaintiff  to  have  proved  that  fact  at  th/e 
trial. 

But  the  Court  observed,  that  although  the  terms  of  {he 
warranty  were  obscure  and  doubtful,  still  that  it  wa&more 
natural  to  infer  that  they  applied  rather  to  the  soundness 
of  the  horse  than  the  nature  of  his  employment,  and  mort 
particularly  so  as  the  word  warranted  concluded  the  sen- 
tence, and  merely  followed  those  which  were  descrip- 
tive of  the  work  to  which  the  animal  had  been  accustom- 
ed: but  that,  if  that  word  had  preceded  those  of  ^'  con- 
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steQtIy  drii^en  in  the  pbogh/'  it  mig^bt  have  made  a  ma-       ^j^ 
terial  alteration  in  the  constnietion  of  the  sentence. 

Rule  refused. 


Palmbr,  Plaintiff;   Merbdith,  Tenant;   Eooington  and      J''**^^/    ' 

as^er,  YottGhees. 

JUju  Serjeant  Heywood  moved  that  this  recovery  might  ^|,e„  -^  ^ij^ 

pass,  alt^^gh  the  warrant  of  attorney  was  not  in  the  warrant  of  at- 

usual  t|HK,  as  it  stated  that  the  vouchees  put  in  their  words,  to  gain 

place  two  attornies  therein  named,  jointly  and  severally  o'loseinspiw 
to  gain  or  lose  in  a  plea  of  trespasSf  instead  of  a  plea  of  inierted  by 

land.    The  learned  Serjeant  submitted,  that  those  words  ^'J^^'oftbe 

were  synonymous  in  terms,  and  that  trespasi  might  be  con-  o*o«i  wordi  to 

.  1        _,  •     I      ^  .     >       V  S*i>^  or  lose  in 

sidered  as  equivalent  to  land.  I  plea  ofUmd, 

the  Coart  per- 

But  the  Court  held  that  the  word  **  trespass*'  could  have  co^ery  to  pan, 
no  meaning  whatever,  and  that  it  might  be  rejected  as  f****'  ^^^\. 
surplusage ;  and  that  as  it  appeared  to  have  been  introduced  be  rejected  as 
by  mistake,  the  warrant  of  attoi'ney  might  stand  simply  '°'^  °'*^' 
upon  the  sentence  **  gain  or  lose  in  a  plea." 

.  The  recovery  was  allowed  to  pass  accordingly. 


Green  v.  Speakhan.  Nao!iuL 


X  HIS  was  an  action  of  assumpsit  for  use  and  occupation.      Where  in  an 

At  the  trial  of  the  cause  before  Mr.  Justice  Bay  leu,  at  the  ^j?""  ^"  ™ 

^    *^'  and  occupation^ 

last  assizes  at  For  A,  the  jury  found  a  verdict  for  the  de-  thejary  found 

fendant  for  lit.  contrary  to  the  opinion  of  the  learned  J J.%„jy^  b^J 


Judge,  who  expressed  his  surprise  at  the  result.  contrary  to  the 

®  ^  *^  .  ojpinion  of  the 

Jvdge,  the  Cowt  refused  to  grant  a  new  trial,  unless  it  eppeated  that  such  rerdict  was  found- 
ed on  a  mistake  of  law. 
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Mr.  Serjeant  Vanghan  now  applied  fur  a  ri|)e  nw,  tbat 
this  verdict  might  be  set  aside,  and  a  new  trial  granted; 
on  the  ground  that  the  jury  were  prejudiced^  the  plaintiff 
being  an  attorney,  and  the  defendant  a  fiimiar;  and  that 
as  the  verdict  was  directly  contrary  to  the  opinion  of  the 
learned  Judge,  it  must  be  considered  as  a  perverse  v^« 
dict» 


But  the  Court  observed  that  although  it  was  a  general 
rule,  that  they  would  not  interfere  in  cases  where  the 
damages  did  not  exceed  20/.;  and  that,  notwithstanding 
that  rule  might  be  dispensed  with  on  particular  occa- 
sions, still  as  the  verdict  in  question  did  not  appear  to  have 
been  given  on  a  mistake  of  law,  there  was  no  ground  what* 
ever  for  the  present  application. 

Rule  refused. 


WednudMVt 
Nov,  \%th. 


SwANNELL  V.  Ellis  and  another. 


Wherein  an  J  HIS  was  au  action  on  the  case,  and  brought  against  the 

caw  B«ib»t«t*  defendants  as  attornies  for  negligence  in  conducting  the 

corniet  for  neg-  plaintiff's  business.    The  declaration  stated  that  the  plain- 

dtcivatioiT'  t>ff  bad  retained  and  employed  the  defendants  to  conduct 

stated*  that  the 

plaintiff  had  employed  thera  to  conduct  ao  action  of  ejectment  against  his  then  tenant,  for  the 
recovery  of  premises  forfeited  to  him  by  the  tenant's  breach  of  covenant  to  repair,  and  that 
afterwards  when  the  en  use  came  on  for  trial,  it  was  referred  to  an  arbitrator,  who  was  to  d^ 
cide  wliat  repairs  were  necessary  to  be  done»  and  the  costs  of  the  cause  were  to  abide  the 
event  of  the  award;  that  the  arbitrator  was  afterwards  ready  to  proceed  with  the  reference, 
but  that  the  defendants  neglected  to  attend  him,  whereby  the  plaintiff  was  obliged  to  pay 
the  defendants  602.  for  his  costs  incurred  in  the  action  of  ejectment,  which  the  tenant  wouM 
otherwise  have  been  obliged  to  pay ;  and  tliat  he  sold  the  premises  for  much  less,  to  wit,  lOCM. 
less  than  he  otherwise  would  have  done.  Held,  fint,  that  it  was  not  necessary  in  the  action 
against  the  defendants  to  produce  the  lease  on  which  the  ejectment  was  brought;  second' 
hf,  that  the  jury  were  not  confined  te  finding  100^  as  the  damages  sustained  hy  the  plaintiff 
for  the  loss  on  the  sale  of  the  premises,  as  they  were  laid  under  a  scilicet,  and  proved  at  the 
trial  to  amount  to  1602,  for  which  sum  the  verdict  was  given ;  and  lastly,  that  the  declaration 
wi»  not  bad  in  arrest  of  judgment,  although  it  was  objected  that  it  was  not  alleged  tbat  the 
plaintiff  had  sustained  any  actual  loss,  or  that  the  arbitrator  would  have  decided  that  repain 
were  necessary,  or  that  be  wouM  have  awarded  in  favour  of  the  ptaihtiff  in  case  the  referenoa 
had  been  proceeded  in. 
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AH  actfoti  6f  ejectment  against  one  ChetHe^  he  being  a  ten-  >J^^ 
ant'  of  the  plaintiflT,  for  the  recoTery  of  a  certain  messuage  Swakitbll 
and*  premises  in  the  occupation  of  the  former  as  such  ten*  'EA.m. 
anf,'  and  which  the  plaintiff  claimed  to  be  entitled  to,  on  ac- 
count of  the  same  being  in  decay  and  out  of  repair^' con- 
trary to  a  covenant  in  a  lease  entered  into  by  Cheiile  to 
the  plaintiff,  and  which  lease  also  contained  a  proviso  for 
re-entry  in  case  of  a  breach  of  such  covenant  It  was  then 
alleged,  that  afterwards,  at  a  sitting  at  Nisi  PritM,  at 
Westminster^  it  was  ordered  that  the  cause  should  be  re- 
ferred to  the  arbitration  of  a  surveyor,  who  was  to  decide 
what  repairs  were  necessary,  and  ought  to  be  done  to  the 
premises ;  and  the  costs  of  the  action  were  to  abide  the  event 
of  the  award.  That  the  surveyor  was  afterwards  ready 
and  willing  to  proceed  in  the  reference;  but  that  the  de- 
fendants, not  regarding  their  doty  in  that  behalf,  did  not 
nor  would  within  the  time  limited  for  his  making  his 
award,  prosecute  and  conduct  such  reference  with  due  dili- 
gence, but  neglected  to  attend  the  arbitrator  for  that 
purpose;  whereby  be  was  prevented  from  ascertaining 
or  deciding  what  repairs  were  necessary  to  be  done  on 
tbe  premises ;  and  also  thereby  the  plaintiff  was  called  w 
and  obliged  to  pay  the  defendants  as  his  attomies  tbe  sum 
,of  60/.  as  and  for  his  own  costs  of  the  cause  in  the  action 
of  ejectment,  which  his  tenant  Chettle  would  otherwise 
have  been  obliged  to  pay ;  and  also  that  by  means  of  the 
premises  continuing  in  decay,  the  plaintiff  was  compelled 
to  sell  them  for  a  less  sum,  to  wit,  100/.  less  than  he  would 
have  done  if  they  had  been  put  into  a  proper  state  of  re- 
pair.   The  defendants  pleaded  Not  Guilty. 

At  the  trial  before  Lord  Chief  Justice  Dallas^  at  West" 
minster  J  at  the  first  sittings  in  this  Term,  the  jury  found  a 
.verdict  for  the  plaintiff,  damages  160/.;  but  as  the  lease  con- 
taining the  covenant  from  Chettle  to  the  plaintiff  was  not 
produced  in  evidence,  which  it  was  contended  for  the  de- 
fendants to  be  necessary,  in  order  to  entitle  the  plaintiff  to 
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22^      recover;  bis  Lordship  leservod  Ihe  point  for  tbo  C9ii$idi»» 
alioD  of  tho  Court.  ) 


•  I 


Mr.  Serfeaot  On$low  qow  applied  for  a  rule  nts^ .  that 
this  Ferdiet  might  be  -eet  asidei  and  a  aouauit  ^otece^i  or 
the  damages  r^dnced^  or  a  new  trial  graoted,  or  that  thi^ 
judgment,  might  be  arrested,    Hesvbmitted  in  the  firs( 
place,  as  to  a  nonsuit,  that  the  lease  was  the  foundation  of 
the  action,  as  it  contained  a  subsisting  covenant  by  Chetthc 
to  repair,  and  the  plainl^ff's  right  of  entry  depended  eS'* 
tirely  on  the  terms  of  the.  proviso  contained  in  that  inatru* 
ment;  and  if  it  had  been  produced  at  the  ^ial,it,might 
have  appeared  thfit  no  forfeiture  had  been  in^^unred*  and  th^ 
jury  could  only  estimate  the  damage  according  to.  the  ex* 
press  words  of  the  cpveniint.  The  arbitrator  could  only  as* 
certain  to  what  extent  the  tenant  Chettle  had  bound  him«^ 
self  to  repair,  by  inspecting  the  fsovenaul  itselA.   It.Wfis 
therefore  absolutely  necessary  that  he  should  have  referred 
to  the  covenants  and  provisions  contained  in  the  lease, 
as  far  as  they  related  to  the  repairs  of  the.  premises^  and 
more  particularly  so,  as  such  covenants  are  generally  modi- 
fied or  qualified,  and  the  plaiutifi*  might  have  been  bound 
to  provide  rough  timber,  by  way  of  a  condition  precedent| 
for  the  purposes  of  such  repairs;  and  the  declaration  wa;^ 
framed  ,on  the  coveaant  and  proviso  in  the  Iease»  and 
nmst  depend  on  them  altogether.    Secondly^  the  damages 
ought  clearly  to  be  reduced,  as  it  must  be  assumed  ^bat 
the  jury  in  making  their  estimate  have  awarded  \00h  by 
way  of  the  loss  the  plaintifTbad  sustained  on  the  sale  of  the 
premises,  in  consequence  of  their  not  being  in  repair;  aa . 
well  as  60/.  for  the  defendant's  bill  of  costs,  which  he.  wofild 
have  been  obliged  to  pay  them,  although  they  had  been 
guilty  of  negligence;   for  in  Templer  v.  M*Lachlan(a)p 
it  was  decided,  that  negligence  in  the  conduct  of  a  cv^W 
could  not  be  set  up  as  a  defence  to  an  action  on  an  attor* 

(a)  2  New  Rep.  IdQt  ,      .  * 
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mtfj^B  WH,  Qnleii  indeed  k  wae  neglfgetice  to  so  great  a  de^ 
giee  as  to  deprive  the  defeodaat  of  all  pessiUe  benefit  froni^ 
tbe  cause;  and  here,  aa  the  coats  of  the  action  w^e  to  abide 
Ae  evcBt  of  tbe  award,  the  plamtiif  had  not  lost  the  whole 
firoils  of  Ae  suit,  and  he  himself  had  limited  his  danages  on 
tile  sale  of  the  premises  to  100/.  and  which  sum  only  he  could 
be  entitled  to  recover;  and  although  it  was  laid  under  a  t^i-* 
delieei^  it  will  not  make  it  the  less  material,  as  it  was  alleged 
by  way  of  speeid  damage.  If  therefore  the  juiy  have 
fiMind  1601,  as  damages  for  non-repairi  the  defendants  are 
mtitled  to  a'  new  tnal,  as  the  plaintiff  could  not  recover 
a  greater  aum  than  that  laid  by  him  in  the  declaration, 
by  wtfy  of  loss  on  the  sale  of  tbe  premises  in  question. 
Lastly  f  the  declaration  is  clearly  bad  in  arrest  of  judgment, 
aa  there  is  no  legal  cause  of  action  expressed  on  the  fece 
of  it,  nor  is  it  shewn  that  the  plaintiff  had  sustained  any 
actual  loss,  as  it  was  merely  stated  in  terms^  that  the  dci^ 
ftndaots  neglected  to  prosecute  the  reference  with  duedili- 
grence,wherdby  the  arbitrator  wa9  prevented  from  ascertain- 
ing what  repairs  were  necessary  to  be  done  on  the  premises, 
io  consequence  of  which  the  plaintiff  was  called  on  to  pay 
the  defendants  60/*  for  his  costs.  There  is  no  allegation 
that  the  arbitrator  would  have  decided  that  any  repairs 
were  necessary,  or  that  he  would  have  awarded  in  favour 
of  the  plaintiff,  in  case  the  reference  had  been  proceeded 
io.  The  arbitrator  might  have  awarded  in  favour  of  the 
tenant  Chettlef  in  which  case  the  plaintiff  would  have  been 
obliged  to  pay  all  costs ;  but  as  the  reference  was  not  pro* 
eeeded  in,  no  costs  were  incurred  on  the  award  ;  and  whe* 
ther  tbe  premises  were  in  repair  or  not,  must  depend  on 
the  terms  of  the  covenant  in  the  lease  from  the  plaintiff  to 
the  defendant  Chettle  in  .  the  action  of  ejectment  brought 
agUDst  him.  For  these  reasons,  the  present  verdict  cannot 
heeuatamed. 

Lord  Chief  Justice  Dallas^^Two  surveyors  were  ex^ 
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l^^  amined  at  the  trial,  one  of  whom  stated  that  the  premmes 
would  have  been  worth  between  600/.  and  000/.  mora  than 
they  were  sold  for,  if  they  bad  been  in  a  perfect  state  of  re- 
pair; and  another  fixed*  the  amount  of  the  repairs  required 
at  160/.;  and  it  was  clearly  competent  to  the  jury  to  estimate, 
what  loss  the  plaintiff  had  sustained  by  reason  of  the  want 
of  such  repairs,  upon  the  evidence  before  them. 

Mr.  Justice  PARK-.-There  does  not  appear  to  me  to  be 
any  ground  on  which  the  application  for  a  nonsuit  can 
be  sustained  in  this  case,  nor,  on  the  whole,  cm  any  weight 
be  attached  to  either  of  the  objections  which  have  been, 
raised,  as  to  the  insufficiency  of  the  declaration*    It  was  re- 
ferred to  the  arbitration  of  a  surveyor,  to  decide  what  repairs, 
were  necessary  to  be  done  by  the  tenant  Chettle.    These 
must  be  taken  to  mean  tenantable  repairs,  without  referring 
to  the  covenants  in  the  lease;  and  the  arbitrator  having  be^n 
prevented  from  ascertaining  the  value  of  such  Repairs,  and 
consequently  from  making  his  award,  through  the  miscon- 
duct or  negligence  of  the  defendants  in  not  attending  him, 
the  plaintiff's  cause  of  action  as  against  them  was  complete^. 
It  is  the  duty  of  every  occupier  of  a  house  to  keep  thepre^ 
mises  in  tenantable  repair,  without  any  covenant  for  that 
purpose;  and  an  arbitrator  is  competent  to  decide  whether 
they  are  in  such  repair  or  not,  by  inspecting  them  before 
he  makes  his  award,  i— With  respect  U)  the  reduction  of 
damages,  it  does  not  appear,  that  the  jury  have  found  100/. 
for  the  loss  sustained  by  the  plaintiff  on  the  sale  of  the 
premises,  in  consequence  of  their  being  out  of  repairy  and 
60/.  as  the  amount  of  the  defendants'  bill  of  costs  incurred 
by  the  plaintiff  jn  the  original  action.    It  was  within  their 
province  to  give  damages  for  the  wholeof the  injury  the  plain- 
tiff might  prove  he  had  sustained  in  consequence  of  the  non- 
repair of  the  premises,  and  more  especially  so  as  the.amount 
of  the  loss  was  laid  under  a  scilicet  in  the  declaration,  viz. 
that  the  plaintiff  was  obliged  to  sell  the  premises' for  .a  i«5£ 
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-sum,  to  wit,  I00/«  less  than  he  would  have  done  if  they  vj^^, 
had  been  in  repair.  The  jury  were  not  tied  down  to  the 
precise  sum  there  stated;  but  might  find  to  the  amount  of 
the  loss  proved  to  have  been  actually  sustained,  as  it  was 
not  a  material  allegation;  and  my  Lord  Chief  Justice  has 
imported  that  a  surveyor  proved  that  it  would  cost  160/. 
to-put  the  premises  in  a  fit  state  of  repair.  As  to  the  mo- 
tion in  arrest  of  judgment,  there  is  no  objection  to  the  de- 
claration on  the  iace  bf  the  record^.  The  defendants  ap- 
pear to  have  conducted  themselves  most  negligently  and 
improperly,  and  if  they  think  fit  they  may  have  their 
•remedy  by  bringing  a  writ  of  error. 

Mr.  Justice  Burrough. I  am  quite  clear  that  there  is 

no  ground  whatever  for  ordering  a  nonsuit  to  be  entered. 
The  only  question  referred  to  the  arbitrator,  was  whe- 
ther the  premises  were  in  tenan table  repair  or  not  when 
the  action  of  ejectment  was  brought.  He  might  have  as- 
certained that  fact,  with  thegreate8tease,and  without  having 
any  reference  to  the  terms  of  the  lease  between  the  plain- 
tiff and  Chettle^  or  the  covenants  therein  contained.  I  also 
think  that  the  declaration  is  perfectly  good,  as  stated  on  the 
/ace  of  the  record.  The  arbitrator  being  a  surveyor,  was  ful- 
ly competent  to  decide  what  repairs  ought  to  have  been  done, 
and  it  is  averred  that  he  was  willing  to  do  so,  and  proceed 
in  the  reference,  but  that  he  was  prevented  by  the  negli- 
gence of  the  defendants.  It  is  quite  clear  that  the  plaintiff 
has  sustained  a  material  injury  by  such  neglect,  and  itap^ 
pears  to  me  that  the  jury  have  decided  properly  as  to  the 
measure  of  damages  he  was  entitled  to  recover,  and  conse- 
quently that  this  verdict  cannot  be  disturbed. 

Rule  refused. 


CAMS  nc  mfc^AntUAsTtaku^ 


Wednesday.  LuDEN  V.  Elizabeth  JrSTlOB. 

Nov.  \9th, 

•  -  • 

Where  a  jMr*  Serjeant  Pell  on  a  fonner  .day  in  this  Term  bbtaM^ 
had'contlartcd  ^  «  '»*©>  Calling  on  flie  plaintiff  to  shew  Gaoae  Why  die 
a  coiuiderabie  jj^}  ||ond  which  had  been  ffiren  in  this  cause,  sboald  not 

portion  of  the  n    •         j       . 

debt  for  which  be  oejiTered  up  to  be  cancelled^  and  ^  common  appearance 
*^*  "*" '"^•f"  entered  for  the  defendant,  on  an.  affidavit  made^  by  faer^ 

ed  aud  held  to  *^  ' 

bail,  viu    the  wbich  Stated  that  she  was  arrested  and  held  to  bai(  at  die 

catioD  "of  *a"  •'**^  °^  ^^^  plaintiff,  on  process  issued  oat  of  tUs  Court  for 

female  child,  189/.  for  the  board,  lodging,  and  education  of  one  j4fifiie 

ing  her  mar-  EUza  Ballantyne^  whose  father  is  now  living,  as  the  de- 

rtage  to  the  ^i|da&t  believed :  that  a  bail  bond  was  given  to  the  Ukr^ 

plaintiff,  and 

she  afterwards  iff  on .  the  arrest ;  and  that  at  that  time,  and  when  the 
acted  with  da-  ^^^^  of  action  accroed,  the  defendant  was  married*  to  oM 

plicity  in 

eluding  i)ajr-  Jame9  Justicej  €Lnd  that  it  was  known  to  the  plaintiff  ttiitt 
tasrfiy^enrto.  4he  was  a  mi^ied  woman;  she  also  swore^  that  her  faas^ 
reside  out  of     :band  had  died  in  iS'colfoiifl,  since  the  canaeofadMiraeb 

the  jurisdiction  i  i       «  i 

of  the  Court;  cHied,  and  subsequent  to  her  arrest. 

they  refused  on 
motion  to  order 

the  bail  bond      Mr,  Serjeant  CVo«^  now  shewed  cause,  on  an  affidaiM  ef 
^p  VbeTn^  the  plaintiff,  which  stilted  that  when  the  child  BtOUmtjfde 
celled,  and  a  was  placed  at  his  school  in  1814,  he  did  not  know  ihatth^ 
pewance  en^,     defendant  was  ar married  woman;  that  she  theu  lived  in 
tered,  but  left  gUmne  Stf^,  aud  had  ^regularly  fol-  several  years  paid  the 
her  coferture.   piainliff  for  the  bourd  and  education  of  the  cbild^  repi^ 
seating  herself  as  its  only  friend.    That  she  exercised  the 
whole  and  exclusive  direction  and  management  io  regard 
.to  its  iclothingy  eduaition,  and  pursuits:  that  it  was  nol 
till  the  middle  of  the  year  1821,  and  after  Ae  paymeal 
due  from  the  defendant  to  the  plaintiff  had  become  con- 
siderably in  arrear,  that  he  accidentally  discovered  that  she 
was  a  married  woman;  that  on  her  being  taxed  widi 
it,  she  alleged  that  she  had  been  separated  and  lived  apart 
from  her  husband,  for  a  number  of  years,  on  a  private  for- 


w  ' 


Mr.  Serfeant  Petty  in  support  of  the  role,  relied  on  tbe 
is^at  q{  fFatetsr.  Smith  (e),  wbete  tbe  Cetiir't  of  King's 
:Sench  discharged  a  feme  covert  on '  filing  commoti  baif, 
oil  Its  appearfng  that  tbe  plaintiff  who  liad  arrested  bet 
knew  that  she  was  a  married  woman  at  the  time  she  cont> 
tfftcted  the  debt.  So  here,  the  plaintiff  Was^apprised  that 
the  defendant'  was  married^  before  and  at  tbe  time  of  tbe 
wrest,  which  was  consequently  illegal :  and  in  tbe  cases  of 
Pe  GaiUon  v.  UAigU^  and  Bnrfield  v.  The  Duehegse  de 
Pienkef  Ae  defendants  and  their  husbands  were  foreign- 
ers; and  aidiough  here  it  is  sworn  that  tbe  defendant  is 
at  preseiit  residing  in  Seothmdf  she  in  still  entitled  to  the 
protectictti  dfthe€durt. 
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tune  of  her  own,  settled  upon  and  secured  to  herself  ex-  ^  ^^^. 
elusive  of  and  not  connected  with  or  subject  to  the  con- 
trol of  her  husband:  that  frequent  promises  had  been  made 
by  ber  to  pay  the  plaintiff  the  amount  of  bis  demand,  but 
that  the  defendant  had  left  England  for  France  without 
doing  so;  and  that  she  now  resided  in  Scotland^  out  df  the 

jurisdiction  of  the  Court. blinder  these  circumstances,  the 

learned  Serjeant  subthitted  *  that  the  defendant  shouM  be 
left  to  plead  her  coverture,  and  that  the  Court  would  not 
as^st  her  on* a  summary  applicatiotrof  this  description; 
«itfd  more  particularly  so,  as  she  represented  herself  to  the 
plaintiff  as  a  single  woman  in  the  first  instance,  and  bad 
sidce  acted  with  the  greatest  duplicity  in  order  to  avoid 
the  payment  of  this  debt:  and  be  relied  on  tbe  cases  of 
ZJe  QailUmy.UAigle (o),  and  JBurfieldv.  The  Duehease 
de  Pi€ntie{h)f  where  the  Court 'refused  to  discharge  tbe 
wife,'  file  husband  lieing  abroad,  for  a  sum  obtained  by 
her  'OB  her  own- account,  and  although  she  did  not  acquire 
credit  by  passing  herself  off  as  a  siVigte  woman. 


^    r, 


^  f  Bolk  k,  Po].  8.— r-(&)  S  New  Rep.  SSO. {c)  6  Term  Rep.  451. 
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l^a,  Mr.  Justice  Park— This  is  an  applicatioii  to  the  dk* 

cretioD  of  Ae  Court,  and  it  is  neoessary  to  examine  all  the 
circunvBtances  attending  it,  as  cases  of  this  descriptioii  mwt 
each  depend  upon  its  own  peculiar  ground,  and  must  be 
decided  accordingly.  On  the  authority  of  previous  deci- 
sions, we  are  of  opinion  that  the  defendant  in  this  case 
must  be  left  to  plead  her  coverture.  The  case  of  De  OaU^ 
Ion  V.  UAigle  was  iar  stronger  than  the  present.  There 
the  defendant,  a  Frenchwoman,  come  over  to  this  country 
firora  Prance  with  her  husband,  as  emigrants.  The  has* 
band  left  her  here,  and  went  abroad,  giving  her  a  power 
of  attorney  to  transact  his  business.  She  afterwards  co- 
habited with  another,  and  traded  on  her  own  account  with 
the  plaintiff,  by  whom  she  was  arrested ;  and  the  Court 
refused  to  discharge  her  on  a  common  appearance,  although 
the  plaintiff  appeared  to  have  been  acquainted  with  the 
fact  of  her  coverture;  and  Waters  v.  Smith  was  referred 
to  in  support  of  that  application,  and  Mr.  Justice  Butter 
said,  (o)  **  It  may  happen  that  coverture  may  be  a  good 
defence.  Cases  afford  no  general  rule.  They  turn 
on  nice  circumstances.  If  the  sum  in  question  had 
been  advanced  on  the  husband's  account,  he  should 
have  wished  the  Court  to  interpose,  but  that  if  the  wife 
received  it  on  her  own  account,  she  was  entitled  to  no 
favour."  So  in  ffatersv.  Smithf  the  Court  said,  that  (jk) 
<<  when  a  married  woman  imposes  on  a  trader,  and  con» 
tracts  on  her  own  credit,  they  would  not  relieve  her  in  a 
summary  way."  In  Pritchett  v.  Cross  (c),  which  has 
not  been  adverted  to  in  the  present  case,  the  defendant 
was  an  English  woman,  and  resident  in  this  country;  and 
Bfr.  Justice  Gould  there  '*  seemed  to  disapprove  of  the 
summary  proceeding  by  motion,  and  of  takmg  the  fact  o£^ 
coverture  from  the  defendant's  affidavit,  and  he  mentioned 
the  case  of  Mrs.  Baddeley  (<Q  where  the  Court  were  not 

(a)  1  Bos.  &  Pull.  10. (A)  OTerroRep.  45S.— (c)  d  H.  Bl.  17.- 

(rf)  2  Sir  W.  Bl.  1079. 
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vrtarfiMl  mik  mk  ^fidaTil,  b«t  pat  her  to  plead  her  ewer-  J^ 
toiei  and  he  said  that  ^he  bad  always  underslood  that 
auch  was  the  cotme  hetb  in  the  King*s  Bench  and  in  this 
Ceart."  In  Burfield  y.The  Dueheue  de  Piewte^tbe  defend- 
ant waa  a  foreigDery  and  her  husband  abroady  althouji^h 
die  vaa  not  separated  from  him  by  deed,  and  had  no  se* 
parate  sEaiintenancei  nor  had  she  ever  represented  herself 
ai^  a  single  woman;  and  Mr.  Justioe  Heath  there  observed, 
that  **  in  Deerly  v.  The  Duchess  of  Mazarine  (a),  where  a 
yerdict  was  found  against  the  Duchess,  the  Court  refused 
4o  relieve  her,  though  her  coverture  was  clearly  proved ; 
and  that  if  there  were  any  case  in  modern  times  more  re» 
cognised  than  another,  it  was  that  case."  On  these  author* 
ities,  <x>upled  with  the  circumstances  of  this  particular 
case,  the  Court  are  of  opinion  that  they  ought  not  to  in* 
lerfei^  in  &vour  of  the  defendant  on  this  motion,  bat  that 
aha  must  be  left  to  plead  her  coverture ;  and  speaking  for 
royaolf,  I  rely  much  on  the  circumstance  of  her  being  now 
resident  in  Scotland^  and  out  of  the  jurisdiction  of  the 

Court. 

•  » 

Mr*  Justice  fivRRouGH.— The  cases  which  have  been 
Jaat  referred  to  by  my  Brother  Parkf  are  far  stronger  than 
the  present,  to  shew  that  the.  Court  ought  not  to  exercise 
Its  jurisoiction  on  a  summary  application  of  this  nature. 

The  indisposition  of  Lord  Chief  Justice  Dallas  obliged 
him  to  decline  giving  any  opinion. 

Rule  discharged  (b), 

(a)  S  Salk.  646.  S.  C  1  Salk.   116.— (5)  See  Manhall  v.  Ruiton, 

8  Term  Rep.  545. 
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No^^i'  SCHOLEY  V.  GOOMIAN. 

Where,  in  an    X  HIS  was  an  actioii  of  QMumpsiL  .^The  first  count  of  tbe 
action  of  OS-       declaration  stated,  that  before  and  at  the  time  of  makinir 

nimpsu  bj  B  '  ,         ^ 

trustee  /or  the  the  agreement  of  the  defendant  thereinafter  mentioned, 
agreementy^bj  T^i'^ous  unhappy  and  irreconcileable  differences  had  for 
which  the  de-  some  time  passed  and  existed,  and  still  continued  to 

wifehadagreed  cxist  between  biip  and  one  Jime  Goodman^  bis  wife; that 

Md^thrJSlSJL^^^  thereupon,  on  the  12th  October,  1821,  by  a  jcertain  agree-' 
ant  had  stipo-  .ment  then  made  between  the  defendant  of  the  first,  the 
plaintiff ^aVeiy  ^'^  Jane  Goodmafi,  his  wife,  of  the  second,  and  the 
tain  sum  week-  plaintiff  of  the  third  part,  after  reciting  that  such  difier* 
of'  his  wifel'ln  ^^^^  had  cxisted  between  the  defendant  and  his  wife,  and 
consideration  which  being  likely  to  continue  they  had  mutually  agreed 
plaintiff  un-  to  live  Separate  and  apart  from  each  other  for  the  remain- 
fhTd^fcndil^t*  der  of  their  lives;  that  the  defendant  had  agreed  to  allow 
harmless  from  to  and  for  the  uso  of  his  wife, twelve  shillings  a-week,  upmi 
might  contract  ^^^tain  terms  therein  mentioned,  and  that  the  plaintiff  had 
on  his  ac-        agreed  to  such  payment  beinir  made  and  continued,  and  to 

count  ;-and  the  .  i  i  i  i  i 

plaintiff  sued  save  harmless  and  keep  indemnified  the  defendant  from  all 
to%t^*![l^^^^    further  charges  or  expenoes  on  account  of  the  said  Jtme 

paid  bj  the        Goodman,  his  wife: It  was  amongst  other  things  agreed 

count  of  suciT  ^y  ^"^  between  the  defendant  and  the  plaintiff,  that  the 
allowance,  and  defendant  should,  on  the  Saturday  in  each  and  every  week 

declarations  of    .      .  ■       i-i.       /.i  -         ./.  , 

the  wife  were  uunng  the  life  of  his  Wife,  pay  or  cause  to  be  paid  to  the 

dcnw^at'thr*'  P'^*"**ff>  ^^  *"ch  person  or  persons  as  he  or  they  or  the 
trial,  to  shew  Wife  should  mutually  name  and  appoint  to  receive  the  same, 
been'iiving  in  ^^®  **'**  *"°*  ^^  twelve  shillings,  for  the  use,  benefit,  and  sup- 
adultery  pre-     port  of  the  defendant's  wife:  provided  always,  and  the  true 

rioosW  to  and    -a^hl  •■ 

at  the  time  the  '"'^n^ofaHthe  partiesto  the  agreement  was,thatifthedefend- 
''uesTon^Jwe     *°*  s^^ould  atany  time  thereafter  during  the  joint  lives  ofhim- 

made;  and  the  jury  found  a  verdict  for  the  defendant  generally,  as  well  as  on  the  ground  of 
adultery :— the  Court  granted  a  new  trial,  and  it  seems  Uiat  such  an  agreement  is  legal,  and 
that  the  fact  of  adultery  c^not  be  given  in  evidence  under  the  general  issue,  but  maatbe 
specially  pleaded.— Qii«r«  also,  whether  such  declarations  were  admissible  in  evidence,  and 
whether  the  plaintiff  ought  not  to  have  had  notice  of  the  •dultery  previously  to  the  commeDce* 
ment  of  the  action  ?  w  r  ^ 
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«elf  and  wife,  be  sued  or  prosecuted  by  ber  oranj  persoR  on       ^j^^^ 
ber  bebalfi  for  tbe  paymeut  pf  any  fiirtber  mim  tban  wbat      Scholet 

ev 

was  thereby  agreed  on,  or  by  any  person  whomsoever,  for  or  goodmav. 
in  respect  of  any  debt  or  demands  incurred  or  contracted  by 
or  on  the  part  of  the  wife,  during  the  separation  of  her  and 
the  defendant,orbyhermeans  or  concurrence;  then,  and  in  ei- 
ther of  the  said  cases,  it  should  be  lawful  for  the  defendant  to 
deduct  fromihe  said  weekly  allowance  of  tweIveshiIlings,aU 
and  every  such  sum  or  sums  of  money,  as  he  the  defendant 
should  be  so  charged  with,  or  compellable  or  liable  to  pay,  to- 
gether with  all  costs,  charges  and  expences  which  he  should 
be  put  to  or  sustain,  by  reason  of  any  such  action,  suit,  or 

proceeding: an'd  in  consideration    of  the  provision  so 

agreed  to  be  paid  by  the  defendant  for  the  use  and  benefit 
of  his  wife,  the  plaintiff  covenanted  and  agreed  that  nei- 
ther she,  nor  any  person  or  persons  by  or  with  her  concur^ 
rence,  should  or  would,  at  any  time  thereafter  during  the 
separation  between  them,  in  any  manner  molest,  disturb,  or 
visit  the  defendant  without  his  full  and  free  consent  and 
approbation,  nor  would  institute  or  prefer  any  process  or 
other  proceedings  against  him  in  any  Ecclesiastical  Court, 
or  elsewhere,  for  restitution  of  conjugal  rights,  nor  prosecute 
or  commence  any  action,  process,  or  other  proceedings 
against  tbe  defendant  for  any  other  payments  or  allowances 
than  therein  before  mentioned,  or  on  account  of  any  debts, 
contracts,  or  engagements,  which  the  wife  should  or  might 
contract  or  incur  during  such  separation  as  aforesaid ;  and 
that  the  plaintiff  should  and  would  from  time  to  time  and  at 
all  times  thereafter,  well  and  sufficiently  defend,  keep  harm- 
less, and  indemnify  the  defendant  from  and  against  all 
such  proceedings,  actions,  or  suits,  and  «.ll  costs,  damages, 
and  expences  which  the  defendant  should  or  might  pay 
or  sustain  for  or  on  account  of  any  such  proceedings,  ac- 
tions, or  suits,  or  other  matter  or  thing  relating  to  or  con- 
cerning the  maintenance  or  support  of  his  wife ; — and  for 
■the  due  performance  of  the  said  agreement,  each  of  the 

aa2 
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3^^  parties  bound  bimself  unto  the  other  in  the  penal  sum  of 
fiOO/«.^The  declaration,  after  cftrerring  mutual  promises, 
proceeded  to  state,  that  although  the  plaintiff  and  thesaid 
Jane  Goodman  had  respectively  always  well  and  truly 
performed  all  things  contained  in  the  said  agreement  on 
their  parts  to  be  performed  and  fulfilled ;  and  that  although 
from  the  time  of  making  thereof,  continually  hitherto,  she, 
the  said  Jane  Goodman^  with  her  own  will,  and  with  the 
consent  of  the  defendant,  had  lived  separate  and  apart  from 
him,  according  to  the  tenor  and  effect  of  the  agreement: 
and  that  the  plaintiff  and  she,  after  the  making  thereof,  had 
mutually  appointed  one  William  Smedley  to  receive  the 
said  sum  of  twelve  shillings  per  week,  for  the  use  and  sop- 
-portof  tlie  said  Jane  Goodman^  according  to  the  tenor  and 
effect  of  the  agreement ;  and  that  Smedley  had  always  from 
thence  hitherto  been  ready  and  willing  to  receive  the  same; 
and  that  although  the  said  Jane  Goodmanwoa  still  living, 
and  though  after  the  making  of  the  agreement,  to  wit,  on 
the  25th  jSfay,  1822,  divers  large  sums  of  money,  of  the  said 
weekly  sumof  twelve  shillings,  in  the  wholeamounting  toI5/. 
became  and  were  due  and  payable  from  the  defendant,  for 
the  use  and  support  of  the  said  Jane  Goodman,  according 

to  the  tenor  and  effect  of  the  agreement; ^yet,  that  the  de^ 

fendant  not  regarding,  &c.,  but  contriving,  &c.,  did  not  nor 
would  on  the  day  and  year  last  aforesaid,  or  at  any  time 
since,  pay  the  said  last  mentioned  sum  of  money,  or  any 
part  thereof,  to  the  plaintiff  or  Smedley ^  or  any  other  per- 
son or  persons,  according  to  the  tenor  and  effect  of  the  said 
agreement,  but  wholly  neglected  and  refused  so  to  do. — 
The  second  count  was  for  board,  lodging,  and  other  ne- 
cessaries, found  and  provided  by  the  plaintiff  for  the  de- 
fendant's wife,  at  his  request;  to  which  were  added  the 
common  money  counts.  The  defendant  pleaded  the  gene- 
ral issue. 

At  the  trial,  before  Lord  Chief^Justice  Dallas,  at  WesU 
minuter,  at  the  sittings  after  JkRchaelmaa  Term,  1822^  it 
appeared  that  the  plaintiff  was  the  father  of  the  defendant's 
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^ife,  as  well  as  her  trustee,  and  that  he  had  advanced  her       ^}^^ 
half  a  year's  allowance,  at  the  rate  of  twelve  shillings  per 
weeky  according  to  the  terms  of  the  agreement  entered  into  on 
the  separation ;  which  the  defendant  had  refused  to  pay,  and 

for  the  recovery  of  which  thfs  action  was  brought. ^The 

principal  ground  of  defence  was,  that  during  the  time  in  ^ 
respect  of  which  the  demand  in  question  was  made,  the 
defendant's  wife  had  been  living  in  a  state  of  adultery  with 
one  Pitts;  in  consequence  of  which  the  defendant  had  re- 
fused to  continue  the  payment  of  her  allowance.    In  or- 
der to  prove  the  adultery,  it  was  sworn  that  Pitts  and  the 
defendant's  wife  lived  together  in  one  house,  which  consist* 
ed  of  four  rooms,  and  slept  in  one  bed ;  and  that  they  occu- 
pied two  of  the  rooms  only.  And  a  witness  was  called,  who 
stated  thatshe  had  heard  the  wife  make  declarations  amount- 
ing to  an  acknowledgment  of  her  infidelity  to  her  husband, 
and  her  attachment  to  Pitts.    The  admissibility  of  this 
evidence  was  objected  to  by  the  plaintiff's  counsel,  on  the 
g*encral  ground,  that  the  declarations  of  a  wife  were  not  ad- 
missible in  evidence^  either  for  or  against  her  husband. 
His  Lordship  observed,  that  this  case  was  peculiar  in  its 
circumstances,  and  that  he  could  not  find  that  an  objection 
of  this  description  had  ever  been  raised  before;  and  that 
it  must  therefore  be  decided  on  principle.    He  admitted,, 
that  although  generally  speaking,  the  declarations  of  a 
wife  were  not  admissible  in  evidence,  either  lor  or  against 
her  husband,  as  their  interests  were  absolutely  the  same; 
yet  that  in  this  case,  the  interests  of  the  defendant  and 
bis  wife  were  directly  opposite,  as  they  were  severed 
by  the    agreement  of  separation.     He    on    the  whole 
thought,  that  the  justice  of  the  case  required  that  the  con* 
fessions  made  by  the   wife,  as  to  her  adultery,  should 
be  received ;  and  they  were,  accordingly  admitted.    The 
jury  found  a  verdict  for  the  defendant  generally,  and  oa.a 
question  being  put  to  them  by  his  Lordship,  they  declare^ 
that  they  found  the  fact  of  adultery  also.    His  Lordship 
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iftg^,       however,  reserved  the  point  as  to  the  admissibility  of  these 
declarations  by  the  wife,  for  the  opinion  of  the  Court. 

Mr.  Serjeant  Peli^  in  the  last  Hilary  Term,  obtained  a 
rule  nirij  that  this  verdict  might  be  set  aside,  and  a  new 
trial  g^nted ;  and  submitted  in  the  first  place,  that  the 
admissions  made  by  the  wife,  of  her  having  commit- 
ted  adultery,  could  not  be  given  in  evidence,  so  as 
to  exonerate  her  husband  from  the  payment  of  her  al- 
lowance according  to  the  terms  of  the  agreement.  Se^ 
eondly^  that  even  if  they  were  admissible,  it  was  not  prov- 
ed that  the  plaintiff  was  aware  or  had  any  notice  of  the  fact 
of  the  adultery ;  and  lastly^  that  it  should  have  been  spe- 
cially pleaded^  and  could  not  be  given  in  evidence  under 
the  general  issue.  And  in  support  of  the  latter  objec- 
tion the  case  of  Field  v.  Serres  (a)  was  relied  on. 

Mr.  Serjeant  Faughan  was  about  to  shew  cause  in  the 
'last  Term,  when  the  Court  being  strongly  inclined  to  think 
that  the  adultery  should  have  been  specially  pleaded  on 
the  authority  of  that  case,  they  suggested  the  propriety  of  a 
new  trial,  when  such  a  plea  might  be  put  on  the  record;  or 
that  the  facts  should  be  turned  into  a  special  case,  as  it 
embraced  points  of  considerable  importance,  not  only  as  far 
as  regarded  the  validity  and  legal  effect  of  the  agreement  for 
the  separation,  but  also  as  to  the  admissibility  of  the  declanu^ 
tions  by  the  wife,  independently  of  the  other  evidence, 
which  was  sufficient  to  go  to  a  jury  as  to  the  fact  of  adul- 
tery, provided  it  could  be  given  in  evidence  under  the  ge- 
neral issue;  and  they  directed  the  case  to  stand  over  untQ 
this  Term*  in  order  to  give  time  to  the  parties  to  come  to 
some  arrangement  between  themselves,  or  adopt  either  of 
the  modes  as  pointed  out  by  the  Court  No  arrangement 
however  having  been  made,  Mr.  Serjeant  Vaughan  now 

(a)  1  New  Rep.  l«l. 
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shewed  cause,  and  submitted,  that  the  ease  of  jField  ▼.       -}^_^ 
Sttr08  was  altc^ther  distinguishable  from  the  present,  as      Sqholbt 
that  was  an  action  of  debt  on  boild  brought  by  a  trusteei    goooman. 
to  recover  the  arrears  of  an  annuity  due  to  the  defendant's 
wife;  and  the  defendant  having  pleaded  the  general  issue 
of  n0n  estfa^um  only,  applied  to  withdraw  it,  and  plead 
the  facts  of  the  wife  having  committed  adultery,  and  that 
sike  was  living  in  that  state  when  the  bond  was  given. 
This,  however,  was  an  action  of  assumpsit  on  a  lifiere  writ«i 
ten  undertaking  by  the  defendant  to  pay  twelveshillings  joer 
week  for  the  maintenance  of  his  wife,  so  long  as  she  should 
liveseparate  from  him ;  and  any  fact  which  might  operate  as 
a  bar  to  such  action,  might  be  given  in  evidence  under  the 
general  issue.    Adultery  by  the  wife  must  have  the  effect 
of  destroying  the  agreement  altogether,  and  if  it  had  been 
pleaded,  it  would  be  a  complete  answer  to  the  action. 
Dower  is  forfeited  by  adultery  by  the  express  words  of  the 
statute  of  Westminster  2,  c.  34;  and  diat  was  admitted  by 
Lord  Talbot  in  Sidney  v.  Sidney  (a)^  although  it  was 
there  held  that  an  actual  jointure  was  not  forfeited  by  such 
an  act,  but  that  depended  on  the  equitable  principle,  that 
it  was  made  before  marriage.    In  Garner  v.  Hancock  (6),  it 
was  decided  that  adultery  in  the  wife,  under  any  circum* 
stances  but  those  of  consent,  absolved  the  husband  from 
the  duty  of  maintaining  her,  and  consequently  that  be 
was  not  I  table  for  necessaries  subsequently  supplied  to  her. 
So,  if  the  wife  elopes,  the  husband  is  not  bound  to  main- 
tain her  afterwards,  or  even  provide  her  with  necessaries. 
Here,  the  defendant  was  only  bound  by  the  terms  of  the 
agpreementy  to  make  an  allowance  to  his  wife  so  long  as  she 
continued  chaste,  and  lived  separate  from  him.   Besides, 
the  plaintiff  was  a  mere  trustee,  and  it  was  not  his  duty  to 
advance  nioney  on  account  of  the  wife,  who  was  also  his 

(«)  3  Pecre  Wn».  276. (ft)  6  Term  Rep.  60S.  Sec  alto  Morru  ▼. 

Martin,  1  Str.  647*  Mninwering  v.  Sanity  Id.  706. 
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j^^  own  daughter;  and  though  the  action  is  broogbt  by  hhn^ 
it  is  in  substance' the  wife's;  and  the  plaintiff  was  fall j 
aware  what  defence  would  be  set  up  to  it  before^t  was 
commenced.  The  defendant  was  not  cognizant  of  nor  did  be 
connive  at  the  profligacy  of  his  wife :  and  if  shehadasporioos' 
oflfspring,  it  would  be  too  much  to  contend  that  he  would 
have  been  still  liable  to  support  her  under  the  terms  of 
the  agreement.  Independently  of  this,  however,  a  Court 
of  law  will  not  recognize  an  ag^reement  of  this  description, 
the  object  of  which  is,  to  carry  into  effect  a  separation  be- 
tween husband  and  wife.  It  is  incompatible  with  the  sound 
policy  of  the  law;  and  if  admitted,  would  tend  to  deny 
the  proposition  that  a  nnity  of  persons  subsists  between 
husband  and  wife,  who,  while  such  relationship  continues, 
must  be  regarded  as  one  individual,  and  be  identified  as 
one  and  the  same  person.  The  case  of  Durant  v.  ^Hil- 
ley  (a)  is  expressly  in  point,  where  it  was  held  that  a  deed 
made  between  husband  and  wife  and  a  trustee,  witli  a  co« 
venant  by  the  husband  to  pay  such  trustee  an  annuity,  in 
case  the  wife  should  live  separate  and  apart  from  her  hus- 
band, and  should  take  one  of  her  children  to  reside  with 
her,  was  void,  as  being  a  deed  made  in  contemplation  of  a 
future  separation,  and  therefore  contrary  to  the  policy  of 
marriage. 

[Mr.  Justice  Burrough. — ^The  agreement  in  that  case 
was  prospective.] 

It  was  equally  against  the  policy  of  the  law  whether  it 
were  prospective  or  not,  or  whether  it  was  made  before 
marriage  or  after,  for  a  knowledge  by  the  parties  that  they 
might  enter  into  such  an  agreement  as  occasion  might  re» 
quire,  would  equally  facilitate  a  separation,  and  operate 
as  if  a  prospective  agreement  had  been  actually  maide.  In 
Legard  v.  Johnson  (6),  Lord  Chancellor  Rosslyn  seemed 

(«)  7  Price,  577 {h)  S  Va.  358. 
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to  be  of  opinion  that  ill^truIBetlts  of  this  nature  were  not  to  ^j?^^ 
be  eiKoaragedt  and  that  Courts  of  Equity  were  not  com-  Scbout 
,  petent  to  give  effect  to  them  as  against  the  husband;  and  qoodmah. 
in  the  more  recent  case  of  St,  John  v.  St.  John  (a),  Lord 
Eldon  intimated  a  strong  opinion  that  such  contracts  were 
not  binding,  because  not  permitted  by  the  policy  of  the 
lawy  and  that  they  ought  not  to  be  the  foundation  of  an  ac- 
tion orsuit  in  equity*.  Lord  Kenyon^  in  Marshaltv,  Hutton^ 
emphatically  pointed  out  thedifficulty  and  inconvenience  of 
treating  a  husband  and  wife  as  distinct  or  different  parties; 
and  his  Lordship  observed,  that(&)  *^  if  the  parties  were  ^mn- 
petent  to  contract  at  all,  it  would  then  become  material  to 
consider  bow  Ar  a  compact  oould  be  valid,  which  has  for  its 
object  the  contravention  of  the  general  policy  of  the  law  in 
settling  the  relations  of  domestic  life,  and  which  the  pub- 
lic is  interested  to  preserve;  and  which,  without  dissolving 
the  bond  of  marriage,  would  place  the  parties  in  some  re- 
spects in  the  condition  of  being  single,  and  leave  them  in  - 
others  subject  to  the  consequences  of  being  married; 
and  which  would  introduce  all  the  confusion  and  inconve* 
nience,  which  must  necessarily  result  from  so.  anomalous 
and  mixed  a  character."  Although  a  married  womao  can* 
Dot  bind  herself  by  deed,  yet  by  executing  an  instrument 
of  this  description,  she  has  a  discretion  to  live  with  her  hus- 
band or  not,  which  by  the  policy  of  the  law  she  would  be 
otherwise  unable  to  do.  fiut  even  admitting  the  agree- 
ment in  question  to  be  legal  and  valid,  and  that  the  wife 
might  sue  the  defendant  through  the  intervention  of  the 
plaintiff  as  her  trustee,  the  defendant  is  still  entitled  to  re- 
tain his  verdict,  as  the  relative  situation  of  husband  and 
wife  no  longer  subsisted  between  them;  and  there  oould  be 


(«)  1 1  Ve8.  52a {b)  8  Term  Rep.  546. 

*  All  the  late  decuioiiB  to  equity,  as  to  the  carrytiig  into  effect 
deeds  of  separatioD  between  husband  and  wife,  are  collected  in  Pla- 
theri  IndeXf  and  Supplements,  tit  Baron  &  Feme  Divs.  IIL  IV.  V. 
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-Ji^?>       >^  reason  for  excluding  Ike  deckanstions  or  admissioiis  of 
ScBOLBT      the  wife  as  evideDoe  against  her  husband.    The  action 
QooDUAv.     iBv^  \^  codsiderikl  as  ber's^  the  plaintiff  being  a  mem  m^ 
minal  party^  and  sbe  must  be  taken  as  standing  in  the  situa^ 
tionof  a  cestui  qtie  trust f  and  suing  the  defendant  diroagh 
theioterFention  of  her  trustee.    In  Bottomley  v.  Brooke(a) 
it  was  held,  that  if  a  bond  be  given  by  A»  to  B.  in  trust 
for  C;  in  an  action  on  the  bond  by  JB.,  A*  may  set  off  a  . 
debt  due  to  him  from  C,  although  the  trust  did  not  appear 
on  the  face  of  the  instrument.     And  in  Hanson  v.  Park^ 
er  (6),  where,  to  an  action  of  debt  on  bond  conditioned  for 
payment  of  money  to  a  third  person,  and  a  declaration  of 
such  third  person  was  given  in  evidence,  in  which  she 
stated  that  the  defendant  did  not  owe  her  any  thing,  and 
he  obtained  a  verdict;  such  declaration  was  held  to  have 
been  properly  admitted  in  evidence,  as  she  was  to  be  con« 
sidered  as  the  real  plaintiff.    So,  here^  as  the  action  was 
brought  by  the  plaintiff  as  trustee,  for  the  benefit  of  the  de- 
fendant's wife,  and  she  alone  was  in  point  of  fact  and  sub- 
stance beneficially  interested,  her  declarations  were  ad*- 
missible  in  evidence  as  a  cestui  que  trust;  and  although 
it  might  be  said  that  the  relationship  of  husband  and  wife 
still  subsisted  between  her  and  the  defendant,  yet  it  was 
put  an  end  to  by  the  agreement  in  question,  and  sublatd 
causdf  toBitur  effeetus.    If,  therefore^  adultery  be  a  bar  to 
this  action,  the  declarations  of  the  wife  as  to  that  fact  were 
admissible ;  but  independently  of  those,  there  was  sufficient 
evidence  to  go  to  a  jury  to  establish  the  adultery,  and 
which  of  itself  furnished  a  complete  answer  to  the  pbin- 
tiff's  demand. 

Mr.  Serjeant  Pell,  in  support  of  the  rule,  relied  on  the 
case  of  Nurse  v.  Craig  (c),  which  was  decided  subsequent- 
ly to  that  of  Marshall  v.  Rutton,  and  where  it  was  held 

(a)  1  Term  Rep.  6«1  n (ft)  1  Wils.  «57. (c)  2  New  llep.  148- 
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that  if  fausbaDil  and  wife  separate  by  deed,  and  the  former  ^  ^t^^, 
covenants  with  the  wife's  sister  to  pay  his  wife,  or  such 
person  as  she  sbouM  appoint,  a  certain  weekly  allowance 
daring  their  separation,  and  the  wife  afterwards  lived  with 
her  sister,  who  supplied  her  with  necessaries,  and  the  hus- 
band fail<ed  to  pay  the  stipulated  allowance  to  his  wife, 
the  sister  might  maintain  an  action  of  indebiiattu  asm 
sump^ii  Bgtinst  the  husband  for  such  necessaries.  And  in 
Bfonroe  r.'  Twisletan  (a),  which  was  an  action  of  asmmp- 
sit  for  the  board  and  lodging  of  the  defendant's  infent 
child,  and  the  wife  was  called  as  a  witness,  she  having  been 
not  only  separated  but  divorced  from  her  husband  by  act 
of  parliament  and  married  again,  Lord  Alvanlejf  stated  the 
rule  to  be  a  broad  and  general  one,  and  noteasily  to  be  broken 
in  upon  orshaken,  that  a  wife  should  not  reveal  matters  of  con« 
fidence  imparted  to  her  by  her  husband.  That  was  decided 
on  the  ground  that  the  confidence  which  subsisted  between 
husband  and  wife  at  the  time,  should  not  be  violated  in  con- 
sequence of  any  future  separation,  and  therefore  that  the  wife 
could  not  be  admitted  to  give  any  evidence  of  what  occuned 
dmring  the  marriage;  which  would  have  been  excluded 
if  the  marriage  had  continued.  The  general  rule,  therefere, 
excluding  the  declarations  of  the  wife  either  for  or  against 
her  husband,  is  equally  applicable,  although  a  separation 

may  have  taken  place: and  the  case  of  ^tir^^  v.  Craig,  is 

decisive  to  shew  that  the  defendant  is  liable  to  the  plain- 
tiff  as  a  trustee,  for  the  weekly  payments  advanced  by  him 
to  the  wife;  and  his  undertaking  to  indemnify  the  defend* 
ant  against  any  debts  she  might  contract,  is  asufficient  con- 
sideration to  raise  an  assumpsit  to  pay  the  wife's  allow- 
ance, as  stipulated  for  in  the  agreement* 

Lord  Chief  Justice  Dallas.... This  case  involves  many 
important  qoestions.    In  the  first  place,  will  the  law  re«- 

(a)    Peake*8  Evidence,  4th  edit.  191.    App.  Ixxxix.  S.  C.  cited 
6£ast,  igs. 
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cognize  ao  agreement  between  hoaband  and  wife  to  Iiv9 
separate  and  apart  from  each  other.    And  if  so^  will  adul- 
CoowAtt.     ^^y  ^y  ^^^  ^^^^  ^^^  ^  separation  has  taken  place»  have 
the  effect  of  annulling  snch  agreement  or  rendering  it 
Foid  altogether*  or  will  it  operate  as  a  forfeiture  of  the 
wife's  right  to  allowance  thereby  stipulated  to  be  paid  to 
her  by  her  husband?  The  agreement  contains  no  provi- 
sion as  to.  her  continuing  chaste;  and  in  case  the  husband 
had  applied  for  a  divorce,  must  she  not  have  been  allowed 
alimony  during  the  time  the  suit  was  pending?  As  to  whe- 
ther the  declarations  by  the  wife  were  admissible  or  not,  I 
gave  no  opinion  at  the  trial,  but  treated  it  as  a  new  and  ano- 
malous point ;  and  the  case  of  F^eld  v.  Serreg  was  not 
then  adverted  to.    If,  however,  the  adultery  had  been 
pleaded,  the  question  is,  whether  it  would  furnish  a  good 
defence  to  this  action?  It  is  a  well  known  and  established 
principle,  that  a  wife  cannot  be  a  witness  either  for  or 
against  her  husband,  and  the  same  rule  applies  to  declar-" 
ations  made  by  the  wife.     I,  however,  thought  at  the  mo- 
ment, that  if  the  law  would  recognize  or  give  validity  to 
the  agreement  in  question,  it  would  operate  to  destroy  the 
community  of  interest  which  previously  existed  between 
the  husband  and  wife,  or  in  other Jerms  to  create  a  diver- 
sity of  interest;  and  consequently,  that  the  general  rule 
did  not  apply  to  this  particular  case.     I  however  abstain- 
ed from  giving  a  decisive  opinion,  but  left  it  expressly 
for  the  consideration  of  the  Court.    If  the  instrument  be 
not  valid,  the  plaintiff  is  seeking  to  recover  through  the 
medium  of  an  unlawful  agreement;  and  is  such  an  agrees 
ment  to  be  set  up  in  a  Court  of  Justice  to  destroy  the  re- 
lationship of  husband  and  wife?  On  that  point  1  am  not 
at  present  prepared  to  give  an  opinion,  but  as  I  admitted 
the  evidence,  whether  properly  or  not,  I  will  not  now  say, 
I  think  the  best  course  to  be  adopted  is  to  send  the  case 
down  to  a  new  trial. 
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Mr.  Justice  Park. Whether  the  declarations  of  the        1983. 

wife  oRght  to  have  been  receiVied  in  evidence  or  not,  I 
am  still  of  opinion  that  there  ought  to  be  a  new  trial,  as 
evidence  iUiunde  may  be  adduced  to  prove  the  fact  of 
adultery.  Independently  of  this,  the  case  embraces  ques* 
tions  of  weighty  consideration,  which  ought  not  to  be  de- 
cided on  the  present  motion.  It  is  extremely  doubtful 
whether  an  agreement  of  this  description  can  be  recogniz- 
ed by  law.  It  must  be  observed  that  in  JField  v.  Serves^ 
the  Court  would  not  allow  the  pleas  of  adultery  to  be  put 
on  the  record,  as  if  pleaded  they  would  not  afford  a  de- 
fence to  the  action.  Another  question  in  this -case  is,  was 
the  plaintiff  cognizant  of  the  adultery  when  the  payments  ifa 
question  were  made.  The  defendant  undertook  to  pay  him 
Rcertain  weekly  sum  for  the  use  of  his  wife,  in  consideration 
of  the  plaintiff's  indemnifying  him  from  all  debts  she  might 
contract.  And  it  is  quite  clear  that  the  plaintiff  made 
these  payments  on  account  of  the  wife.  In  Trelawney  v. 
Coleman  (a),  and  Edwards  v.  Crock  (li)j  the  question  was, 
whether  letters  written  by  the  wife  to  the  husband,  while 
living  apart  from  each  other,  were  admissible  in  evidence; 
and  it  was  held,  that  they  were,  as  they  were  written  long 
before  there  was  any  suspicion  of  the  wife's  misconduct. 
Here,  however,  the  declarations  were  not  made  until  after 
the  adultery.  It  is  most  important  to  consider  all  those 
points,  which  can  only  be  effected  by  granting  a  new 
trial. 

Mr.  Justice  Burrouoh,I  perfectly  concur  with  my  Lord 
Chief  Justice  and  my  Brother  Park^  that  there  ought  to  be 
a  new  trial.  The  case  of  Durant  v.  THtley  appears  to  me 
to  apply  in  principle  to  the  present.  The  declaration  is 
founded  on  the  breach  of  an  agreement,  by  which  the  de- 
fendant undertook  to  pay  the  plaintiff  12^.  per  week,  for 

(•)  1  Barn.&  Aldgo.  S.  C. 2  Stark.  N. P.  C.  191. (*)  *  E«p. 

N.  P.  C.  39. 
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lass. 


the  use  of  his  wife,  in  eonsideration  of  the  plamitiflfs  ii 
nifying  him  from  all  debts  whidi  she  might  oootact;  and 
it  does  not  appear  that  the  plaintiff  had  any  knowledge  of 
the  adultery  at  the  tiilie  the  payments  in  question  were 
fnade.  Bat  as  the  case  embraces  several  new  and  im- 
portant points,  I  abstain  from  giving  any  decisive  opinion; 
and  the  role  for  a  new  trial  must  consequently  biB  made 


Absolute  (a> 

(a)  This  cause  was  re-tried  before  Mr.  Justice  Burroughp  at  West- 
mifuter,  at  the  Sittings  after  this  Term,  when  that  learned  Judge  was 
of  opinion  that  the  agreement  was  legal ;  and  that  as  the  defendant  had 
only  pleaded  the  general  issue,  the  adultery  could  not  be  given  in  eri- 
dencet  and  that  the  plalntifif  should  have  had  notice  of  it.  And  he 
thoughtthat  he  was  entitled  to  a  verdict,  which  the  jury  accbcdingly 
found^Damoges  10/.  See  1  Carr.  N.  P.  C.  36. 


Thundayf 
Nov.  ISth. 


Rose  v.  Wilson. 


Where  the     X  HIS  was  an  action  of  trespass  for  an  assault  and  fake 
cd^r'^ubUc"'  *«^P™<>o'»en^— 'The  defendant  pleaded,/r«^,_Not  guilty. 

Secondly f  that  the  plaintiff  entered  the  defendant's  house 


house  after  it 
had   been 
closed  for  the 
night,  and  re- 
fused to  tell 
the  occapier 


and  made  a  great  noise  and  disturbance  therein,  and  con- 
tinued so  doing,  on  which  the  defendant  gare  the  plain- 
tiff in  charge  of  a  constable,  who  thereupon  took  hioi  into 

cdldmisti^on"*'  ^"^^^^^  ^^^  ^^^  purposo  of  Carrying  him  before  a  magis- 
on  which  he'     trate,  and  that  the  defendant  acted  in  his  aid.    At  the  trial 

suwerand  °"'  ^^^^^  ^-  ^^^^^  ^^P'^f  at  the  last  Spring  Assiies  at 

charged  the  York^  it  appeared  that  the  defendant  kept  a  public  house 

feioDjy  on'^  ^^  Manchester^  that  the  plaintiJOf entered  it  about  midnigiit, 

which  he  was  and  obtruded  himself  on  a  party  who  had  eneaired  a  pri- 

detained  in  r       J  ©-^  r 

custody  two  days: — Held,  that  the  occapier  was  not  justified  in  making  such  a  charge,  and 
consequently,  that  to  an  action  of  trespass  for  false  imprisonment,  a  plea  stating  thai  he  ws 
acting  in  aid  of  the  constable  in  taking  the  plaintiff  into  custody  could  not  be  supported 
His  remedy  was  by  turning  him  out  of  the  boose. 
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rate  room;  that  he  was  with  difficalty  persuaded  to  leave  ^j^^ 
the  house;  and  that  about  four  o'clock  in  the  morning  he 
bad  contrived  to  re-enter,  although  all  the  doors  had  been 
previously  closed;  that  he  refused  to  give  any  account  by 
what  means  he  had  obtained  admission,  but  conducted 
himself  with  insolence ;  on  which  the  defendant  charged 
him  with  having  feloniously  broke  into  his  house,  and  sent 
for.  a  constable,  to  whom  he  gave  him  in  charge;  on  which 
he  was  taken  to  the  New  Bailey  Prison,  where  he  remain- 
ed all  that  day,  but  was  discharged  on  the  following  morn- 
ing, no  charge  of  felony  having  been  substantiated  against 
him. 

The  learned  Judge  was  of  opinion  that,  under  these  cii^ 
cumstances,  there  was  no  ground  for  charging  the  plain- 
tiff with  a  felony,  and  that  the  defendant  had  exceeded 
his  authority  io  giving  him  in  charge  to  a  constable,  and 
that  his  proper  remedy  was  to  have  turned  him  out  of  the 
house.  The  jury  accordingly  found  a  verdidt  for  the  plain- 
tiff, damages  40tf. 

Mr.  Serjeant  CrosSf  in  the  last  Easter  Term,  obtained 
a  rule  nisiy  that  this  verdict  might  be  set  aside  and  a  new 
trial  granted ;  and  contended,  that  as  the  plaintiff  had  been 
cleariy  guilty  of  a  breach  of  the  peace,  by  obtruding  hinu- 
self  into  the  defendant's  house,  the  latter  was  fully  justified 
in  sending  for  a  constable.  In  the  Second  Institute  (a), 
it  is  laid  down,  that  a  watchman  may  arrest  a  night-walk- 
er by  a  warrant,  and  in  Lawrence  v.  Hedger(b)  it  was 
held,  that  watchmen  and  beadles  have  authority  at  com- 
mon law  to  arrest  and  detain  in  prison  'four  examination 
persons  walking  in  the  streets  at  night,  unborn  there  is  a 
reasonable  ground  to  snspect  of  felony,  althotigh  there  is 
no  proof  of  a  felony  having  been  committed.  That  case  is 
far  stronger  than  the  present,  as  here  th<e  plaintiff  had  found 

»  Page  6«. (6)  9  Taunt.  14. 
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his  way  into  the  defendant's  hpu^,  the  doors  of  whidi  had 
been  previouslj  closed^ 

Mr.  Serjeant  Pell  now  shelved  caus^,  and  submitted  that 
the  defendant  had  no  right  whatever  to  tharge  the  plain* 
tiff  with  a  felony,  or  cause  him  to  be  impilsoned  under  such 
a  charge.  There  is  a  manifest  distinction  betwieen  a  per- 
son who  acts  as  a  peace  officer,  and  an  individual  who  gires 
another  in  charge;  as  the  one  is  protected  on  the  ground  of 
public  policy,  and  is  bound  to  act  as  a  minister  of  the  law  on 
any  reasonable  charge  of  crime,  whilst  the  other  acta  upon 
his  own  responsibility  (a);  and  here  die  defendant  had  Ms 
remedy  by  expelling  the  plaintiff  from  his  house. 

Mr  Serjeant  Cross^  in  support  of  the  rule,  insisted  that 
as  the  plaintiff  had  intruded  himself  into  the  defewiant^ 
house  at  so  unseasonable  an  hour,  and  withotit  the  know- 
ledge of  the  latter,  he  had  been  guilty  of  a  bre^h  of  the 
peace ;  and  as  the  doors  had  been  previously  fiistened,  and 
the  plaintiff  refused  to  tell  how  he  got  admission,  and  as 
he  was  unknown  to  the  defendant  or  his  fiunily,  he  had 
a  reasonable  ground  to  suspect  that  he  had  entered  with  a 
felonious  intent;  and  although  it  was  a  public  house,  it 
must  be  considered  as  a  private  dwelling  during  that  part 
of  the  night  when  the  doors  were  festened  or  closed.  At 
all  events,  the  plaintiff  was  a  trespasser  or  intruder,  as  he 
entered  the  house  against  the  defendant's  will ;  and  as 
he  refused  to  depart,  the  defendant  was  justified  in  send* 
ing  for  a  constable,  as  if  the  plaintiff  was  guilty  of  a  wilful 
trespass,  he  was  also  giiilty  of  a  breach  of  the  peace,  and 
if  that  be  so,  the  defendant  was  authorized  to  act  ia  aid 
of  the  constable  after  he  had  given  him  in  ehai^. 

Mr.  Justice  PARK..^The  plaintiff  was  only  a 

(a)  See  M'CUwphMn  v.  CU^ton,  Holt  N.  P.  C.  478. 


Mr«  JiBtice  BuBBouoH.^^ltapp^is  that  the  plaintiff 
liad  betti  at  die  defendant's  home  Aflame  night,  and  that 
he  left  it  ehoitlj  after  twelve  o*doek;  and  itwoald  be  not 
imly  against  principle,  but  oonunon  sense,  to  say,  that  a 
■Mne  act  of  trespass  can  be  a  foundation  for  a  person 
to  hand  over  the  party  trespassing  to  a  constable,  on  a 
<sliaige  of  felony*  It  therefore  appears  to  me  that  the 
learned  Judge  who  tried  the  cause,  was  perfectly  right  in 
flaying  that  the  defendant's  remedy  was  by  turning  the 
plaintiff  out  of  his  house.    This  rule  therefore  must  be 

Dischaiged  (a). 

(n)  See  Tnll^  v.  Reed,  1  Carr.  N.  P.  C.  6. 
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If  he  hf4  broken  open  the  door,  it  would  ,be  a  differjent  ,  iflgg* 
question.  The  defendant  was  not  jostiBed  in  calling  Jn  a 
constable,  and  charging  the  plaintiff  with  a  felony.  His 
proper  remedy  was  to  expel  him  the  house,  and  not  allow 
him  to  be  taken  to  prison  on  a  capital  chaige.  Besidep, 
the  house  in  question  was  a  public  house,  and  might  have 
been  open  as  early  as  four  o'clock  in  the  morning  |  and 
there  is  no  pretence  for  saying  that  the  defendant  acted 
in  aid  of  the  constable. 


COBHN  V.  WaTERHOUSE.  J^'^^A 

On  Mr.  Seijeaat  Vanghan^s  opposing  the  justification  of     when  « 
one  of  the  bail  in  this  caufe,  it  appeared  that  he  had  taketi  ^T^^^^u,^ 
k  house  at  Miekaetmas  last,  mm  FUzrog  Square^  which  oocapied  bj  . 
WM  then  occupied  by  several  tenants,  and  still  continued  ^/|^]J^^d 

from  oaeof 
wlKmi  he  bad  rcceired  reot»  he  is  qualified  to  juiiifj  as  bail,  although  he  had  not  occupied 
the  hoiM  hintelf. 

B  B 
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-i^^-      tkt  be  so:  that  be  resided  with  bis  biother,  and  bad:  neW 
CoBM       beeh  in  die  actual  oecapalion  of  the  bouse  in  question;  but- 

mm 

WAYBBsovst.  be  stated  that  be  bad  lately  reoei^ed  rent  from  one  of  the 

tenants  or  lodgers,,  who  occupied  the  attics;  and  that  be 
bad  not  yet  been  able  to  get  the  other  tenants  out  of  pos- 
session* Under  these  circumstances,  die  learned  Serjeant' 
contended  that  be  was  not  a  housekeeper : .. 

But  the  Court  held  the  occupation  of  the  lodgers  to  be 
equivalent  to  an  occupation  by  the  bail;  and  on  bbswear- 
ing  to  the  sufficiency  of  bn  property,  be  was  allowed  to 
justify  («). 

(•)  See  1  lUd,  7th  Edit,  «gS-4» 


Friday, 

2Vbv.  iM.  LoisADA  and  Another  v.  Mortoseph. 

to  hold  to  bail,  *  ^^  defigudaut  was  held  to  bail  on  an  affidavit  made  hj 
itetiDg  that  the  the  plaintiffii,  which  stated,  that  he  wasjusdy  and  truly 
indebted  to  the  wdebted  to  them  m  the  sum  of  365/.  for  goods  sold  by 
ptaintiffs  in  a    ffaem  to  the  defendant,  and  negatived  a  tender  in  the  usual 

certain  ram  for   ^  _ 

I  gpods  loid  to     terms. 

iim>  omitting 

to  add  that  -m-    «     • 

they  had  been      Mr  Serjeant  Taddy^  on  a  former  day  in  this  term,  ob» 

fuoffi^knt^nd  ^^^^  *  ""'^  »***  *»*  *«  defendant  might  be  discharged 
cannot  be         out  of  the  custody  of  the  sheriff  of  Middlesex  on  entering 

a  common  appearance,  on  the  ground  of  a  defect  in  the 
affidavit,  as  it  only  stated  that  the  defendant  was  indebted 
to  the  plaintiffii  for  goods  sold  by  them,  and  omitted  te 
add,  that  they  had  been  delivei^,  and  be  relied  on  the 
case  otHopkiM  v.  Vaughm  (o),  where  it  was  determined 
that  a  defendant  cannot  be  held  to  bail,  on  an  affidavit 

0 

{a)  13  East,  398. 
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Slating  bim  to  be  indebted  to  tbe  plaintiff  in  so  much  for  ItgJ-^ 
goods  bwgained  and  soldp  without  also  alleging  that  they  Loisada 
were  delivered*  ^    ** 

Mr.  Serjeant  Fimghan  now  shewed  cause,  and  submitted, 
that  as  it  was  sworn  that  the  goods  were  sold  by  the  plain- 
tiflb  to  the  defendant^  it  was  sufficient;  and  that  it  was  not 
necessary  to  state  that  they  had  been  delivered^  and  more 
particuhrly  so/as  a  count  for  goods  bargained  and  sold 
might  be  supported  without  averring  tbe  delivery  of  such 
goods;  and  that  although  the  goods  in  this  case  might  re- 
main in  the  hands  of  the  plaintifls,  they  were  still  sold  to  the 
defendant,  and  he  was  liable  to  pay  their  amount. 

Mr*  Serjeant  Tadify^  in  support  of  the  rule,  relied  on 
Hdpkina  v.  Vamghant  where  Lord  Elknborqugh  said, 
that  ^  there  was  a  material  difference  between  the  case  of 
goods  sold  and  delivered,  and  that  of  goods  only  bargain- 
eJ  and  sold.  In  the  one  case,  the  owner  having  parted 
with  his  goods,  is  entitled  absolutely  to  tbe  price ;  in  the 
other,  where  the  goods  are  not  delivered,  he  is  entitled 
only  to  recover  the  difference  in  damages  between  the 
value  of  the  goods  and  the  price  agreed  on."  And  Mr. 
Justice  Bajfley  added,  *^  there  is  no  reason  why  the  plain- 
tiff should  have  the  security  of  the  defendant's  body  un- 
der arrest,  and  also  retain  the  security  of  the  goods  in  his 
own  hands.*' 

The  Court  observed  that  a  count  in  (usumpsit  could  not 
be  !r:;:ur^ned.for  goods  sold,  without  stating  that  they 
had  been  iolivered.  That  it  was  incumbent  on  the  plain- 
tiflb  to  mi  b'  a  sufficient  affidavit  to  hold  the  defendant  to 
bail,  and  nc  attempt  to  supply  it  aliunde;  and  that  the 
case  of  Hopkins  v.  Vaugkan  had  been  since  sonfirmed 
by  that  of  J9e//  v.  Thrupp  (a). 

(a)  8  Barn.  &  Aid.  596. 

Bn2 
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ff^.  Mr.  SerjeaDi  Vaugkan  then  nioyed,  that  the  iiffldavie 

might  be  amended  on  payment  of  costs,  whidi  the  Court 
refoaed^  and  the  rule  for  dkcbarging  the  defendant  out  of 
custody  was  made 

Absolute. 


jsy^^  .  BoE,  on  the  several  Demises  of  the  Earltif  Thaitbt  and 
Nfnt,iith.  Othere  9.  Gartham,  Clerk. 

.... 

The  Tiaiton   X  HIS  was  au  action  of  ejectment,  brought  torecover  from 

afiee^unt  ^  ^^^  defendant,  as  master  of  SJdpton  Free  Grammar  School, 

mar  MbooU  in  the  counly  of  York^  the  posjsession  of  the  school  house 

miMed*the  "  ^^'  lands  belonging  to  sudi  school..     The  declaration 

schoolmaster  contained  four  d^mii^s,  the  first  by  the  Earl  oiThanet. 

for  miscondoct^  _  .  '  ' 

or  bivach  of  ^ho  secotad  by  the  Vicar  and  seven  of  the  churchwardens 
I^f'^ito'di^Tf  ^^*®  P^****  of  SHpton;  thethird  by  one  Boberi  rAomfia. 

endowment*  soH^  clcrk;  and  the  fourth  by  the  Earl  of  Thanet.  the  vicar 

Sn*ejwfaMnt  ^^d  churchwardens,  and  the  said  iZoieri  rAomfiiwow.  Plea 

to  recoTer  the  «JNot.  guilty. 

S^b^^m,  ^      ^^  ^^^  ^1^  before  Mr.  Justice  BayUy^  at  the  Ifst  Spring 

totHot^i^tte  ^•^'^^  ^*  ^^^*  "*  appeared  that  the  legal  estate  in  the 

master's  inter-  school  wss  vested  in  the  Earl  of  7%aae/,  heir  at  law  of  the 

wmmodi''^  surviving  feoffee  or  trustee ;  and  that  in  the  deed  of  eiidow. 

him  to  appear  ment  the  vicar  and  churchwardens  were  the  visi^rs  of  such 

pretl^usi/'to  school.    The  endowment  deed  of  the  school,  of  the  2  Edw. 

his  dismissal,  6,  and  an  attested  copy  thereof,  were  produced  in  evidence 

in  order  that  -        ,         i«»iT..i.i, 

he  might  be  ^r  the  plaintiffi,  by  which  the  maiter  was  to  have  an  es- 

te^Vc^T^'  **^  ^^  ^^^^  ^^^  *  power  for  the  visitors  to  remove  him  for 

that  might  be  Certain  causes  of  misconduct  dierein  mentioned :  and  it  ap- 

K  wd'ST'  P®*"^^  ^^^^  *«  defendant  was  appointed  and   licensed 

which  snch  head^naster  of  the  school  in  the  year  1794;  that  a  meet- 

dissmissal  "^l*  i»  ** 

might  be  mg  Of  the  vicar  and  majority  of  the  churchwardens  was 

founded.  called  on  the  28th  January  1822,  at  which  it  was  resolved 

that  the  defendant  should  be  removed  from  (he  school ;  and 
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a  notice  was  given  him  in  September  last  by  them,  as  £^^- 
visitors,  stating  that  they  had  thought  proper  to  remove  ^^^' 
him  from  his  office  of  schoolmaster;  firom  which  sitiisition  «, 

he  was  accordingly  removed,  on  the  31st  of  that  monthi     Oabtpam. 
for  an  alleged  breach  of  the  regulations  laid  down  by  the 
founder  for'  the  government  of  the  school ;  but  it  was  not . 
sliewn  that  the  defendant  had  been  summoned  before  the 
visitors  to  shew  cause  against  the  cbai^ges  alleged  against. 

him,  before  his  removal; ^when  it  was  submitted  for  him^ 

that  as  he  had  been  in  office  more  than  twenty  yeais^  a  notice 
to  quit  ought  to  have  been  given  him ;.  or  that  at  all^vents^ 
he  should  have  been  summoned  before  the  visitors,  pre* 
viously  to  his  dismissal;  and  that  Iheir  sentence. had  been 
improperly  passed,  as  he  bad  not  been  hewl  on  the  ao 
cosations  with  which  he  stood  charged. 
'  The  learned  Judge  was  of  opinion  that  the  defendant 
ought  to  have  been  summoned  before  bis  removal,  but  he 
refused  to  nonsuit  the  plaintiffi,  and  permitted  the  case  to 
go  to  the  jury,  who  found  a  verdict  forthe  Earlof  TAoiief  as 
the  lessor  of  thie  plaintiff,  on  the  first  demise  in  the  declar* 
atipn,  subject  to  the  defendant's  being  at  liberty  to  move  to 
set  it  aside,  and  enter  a  nonsuit,  in  ease  the  C6urt  should 
be  of  opinion  that  he  ought  to  have  been  summoned/  to 
shew  cause  before  the  visitors,  previously  to  .his.  removal 
from  the  school.. 

Mr.  Serjeant  Peake^  in  the  last  Easter  Term,,  having 
aiiccordingly  obtained  a  rule  nisi^  on  that  ground,  and  sub- 
aaitted  that  die  defendant  should  have  been  informed  of  the 
causes  of  such  removal,  or  that  at  all  Events  he  must  be  con« 
sideried  as  a  tenantat  will^and  therefore  entitled  to  six  months 
notice  to  quit:  and  in  support  of  the  first  objection,  he  re- 
lied on  the  case  of  Res  v.  Dr.  Ckiskbi  (a);  where  it  was 
determined  that  a  return  by  a  rector  to  a  mandamus  to 

(a)  8  Term  Rep.  dOQ. 
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I^mI^      restore  /•  F.  to  the  oflSioe  of  parish  derk,  was  insafflciaitt 

po«>  d.       beakme  it  did  not  state  that  the  party  had  been  smmaoiied 

to  answer  to  the  diaige  before  be  was  removed. 


Earl  Tnjtnnr, 

OlBTBAK. 


Blr.  Serjeant  Paughan  now  shewed  eause^  and  snbmit- 
tedf  that  it  was  not  necessary  that  the  defendant  should 
have  been  summoned  before  the  Tisitors,  as  to  any  mode  of 
defence  he  might  have  taken  against  being  displaced  fiam 
the  school;  and  even  if  it  were  necessaryi  it  cannot  be 
looked  at  by  the  Court,  as  diis  is  an  action  of  ejectment, 
in  whicb  the  lessor  of  the  plaintiff  is  entitled  to  recover  on 
his  legal  title  alone.  Whatever  therefore  may  be  the 
equitable  rights  of  the  parties  is  entirely  beside  the  pre- 
sent question.  In  the  case  of  Jtes  v.  Dr.  Oaskm^  the 
question  turned  on  the  sufficiency  of  a  return  to  a  mamla- 
nms.  So,  here,  the  defendaoit  should  eitber  have  applied 
for  a  mandamtts  to  restore  him  to  his  situation,  or  bave 
filed  a  bill  in  equity  to  restrain  the  prooeedings  of  the  vi» 
sitors ;  but  as  he  was  removed  by  them  it  was  sufficient, 
and  tbe  Court  cannot  enter  into  the  validity  of  such  re- 
moval in  the  present  action.  Although  in  Baggt*9  case  (a), 
it  is  stated  that  though  a  corporation  have  lawful  au- 
tbority  either  by  charter  or  prescription  to  remove  any 
one  from  the  freedom,  and  that  they  have  just  cause  to  re- 
ipove  him ;  yet  if  it  appears  by  the  return  that  they  bave 
proceeded  against  him  without  hearing  him  answer  to 
what  was  objected,  or  that  be  was  not  reasonably  warned, 
such  removal  is  void,  and  shall  not  bind  the  party,  quia 
guicunque  aliguid  statuerit  parte  inauditddUerd^  iegmm 
licet  staiueritf  hand  €equus  fuerii^  and  such  removal  is 
-against  justice  and  right:  yet  the  principal  question  in 
that  case  was,  what  acts  were  sufficient  causes  in  law  for 
the  disfranchisement  of  any  citizen  or  burgess,  &c.  So, 
here,  the  defendant  should  have  applied  for  a  mandamus^ 

(a)nRep.g9a. 
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when  <he  Yiaiturt  might  luiFe  retqrned  the  causes  for  >^^ 
wbjcb  bejiadbeeii  remoyed  hom  his  office,  or  he  should  Do^  d. 
ha?e  applied  to  the^CUmofoeUcfl*  fpr  an  injiinctioiiy  as  these  ^ 

arp  the  only  modes  of  qoestioiuDg  the  decision  of  an  infe-  Qawtuam* 
rior  jnriadi^oii* 

« 

Mr.  Jnsttise  Park.  .« I  am  clearly  of  <^inion  that  the  de- 
fendant, could  not  hft?e  been  legally  removed  from  his  office 
of  scboolmasterf  without  having  been  previously  summoned 
before  the  yjsitors  to  answer  the  accusations  made  by  them 
against  .bim»  or  the  causes  on  which  such  removal  was 
fi)uud^.  That  appears  to  be  decisive  from  the  case  of  Res 
v^Jh.  Oaskin.  The  defendant,  as  aschoolmastert  had  a  free- 
hold in  his  office,  as  well  as  the  legal  interest  under  the  deed 
of  endowment  by  which  he  wa9  elected,  although  such  in- 
terest was  determinable  in  case  of  a  breach  of  the  regulap- 
tions  therein  contained ;  he  had  continued  in  the  uninter* 
rupted  enjoyment  of  the.  school  for  more  than  twenty  years 
bfBfere  this  action  was  brought,  and  the  only  ground  on 
whiph.  it  was  founded  was  the  misconduct  of  the  defend- 
ant or  breach  of  the  regulations.  His  interest  in  the  school 
couVl  only  be  determinable  on  such  an  event  What  in- 
jury then  has  the  Earl  of  Tkanetf  as  the  lessor  of  the  plain- 
tiff, in  &ct  sustained  i  If  the  defendant  had  offended  or 
been  guilty  of  a  breach  of  any  of  the  regulations  of  the 
school,  he  ought  to  have  been  summoned  before  the  visit- 
ors, to  defend  himself  or  shew  cause  against  the  chm'ges 
alleged  against  him;  after  which  he  might  have  been  le- 
gally removed,  as  in  the  case  of  Rex  v*  Dr.  Oaekin; 
where  the  defendant  removed  his  parish-derk,  who  ap- 
plied to  be  restored  to  his  office  by  a  writ  of  mandar 
mus;  and  the  defendant  in  his  return  enumerated  se- 
veral causes,  which  shewed  the  indecent  and  indecorous 
conduct  of  the  clerk  on  different  occasions,  on  account 
of  which  he  was  dismissed  from  his  office  by  the  defend- 
ant, but  the  return  omitted  to  state  that  the  clerk  had  been 
summoned  to  answer  before  he  was  removed ;  and  Lord 


^ff^  d ASleiS  Ilf  M fOHABliH A8  tfiRtt, 

.  ,JS^      Kmjfm  tbete  said  **  if  we  were  to  bold  thk  retorft  ttfbe 
DbB,  d.      fluffleieiity  we  eboald  decide  ^oontrary  to  one  of  tlie  firic  mriii- 

£trl  TkAvbt 

^y  '  GipIesdfjflstioe^atiiftalf^tfm/MiitMr.  Ilmlheh^ 
Gabtbam.  but  iimi  ti^  defendatol  acted  fiom  the  best  molrree;  end  that 
netwitbetanding  the  decision  of  the  Court  agaiaat  1ua» 
be  would  be  perfectly  justified  in  renewing  bin  aocnan^ 
tion  agiainst  the  clerk,  and  in  removing  him  firom  hie  oC- 
fii^  in  a  more  formal  nianner»  if  the  charge  were  true ;  but 
that  every  man  ought  to  have  an  opportunity  of  being 
beard  before  he  is  condemned/'  S09  here,  the  defendant 
ought  to  have  been  summoned  to  answer  the  chargini  al« 
leged  against  him  before  he  was  removed  fireiD  bis  ^ 
tuation  of  schoolmaster. 

Mr.  Justice  BuRRouoH..-.The  Court  know  no  just 
ground  fclr  the  removal  of  the  defendant  firom  his  office. 
It  might,  for  any  thing  that  appears  to  the  contrary,  have 
been  an  arbitrary  act  on  the  part  of  the  visitors.  The  de» 
fendant,  at  all  events,  had  an  estate  of  fireebold  in  hb  oiBcs^ 
and  he  should  not  only  have  had  a  copy  of  the  chmges 
which  w^re  dieged  against  him,  but  an  opportunity  of 
exculpating  himself^reviously  to  his  beings  removed  tnm 
bis  situation.. 

Rule  absof  iHe. 


j^^f^      ALDRiTT,AssigneeofSKARRATT,a  Bankrupt,  V.  Kittridor. 


iVor. 

*    *  •  •         •  '  ♦    . 

When  in  an   Jlhm  wrs  an  actiou  of  lusvmpstl  for  goods  mAA  and  de« 

action  of  of- 

tiMipiit  tho  dedaration  itated  that  the  defendant  was  indebted  to  the  plaintilT  as  antgnee  of 
J.  S,  a  baokrapt;  for  goods  sold  and  delivered  to  the  defendant  and  moniei  laot  and  ad- 
vanced to  him,  and  on  an  acconnt  stated  between  him  and  the  plaintiff*  as  snch  as- 
signee, and  it  was  proved  that  the  goods  had  in  fact  bteen  sold  by  the  bankrupt  to  the  defendant, 
with  the  concnrrence^of  and  for  the  benefit  of  two  formet  assignees,  whose  appointment  wat 
afterwards  ordered  to  be  vacated  hy  the  Lord  Chancellor,  and  the  plaintiff  was  thereby  ap> 
pointed  a  new  assignee  in  their  stead:  Held,  that  the  action  was  properly  bronght  and  the  dt> 
deration  well  franed,  elthongb  it  was  objected,  either  that  the  former  assignees  shovid  have 
been  made  parties,  or  the  fact  of  their  having  been  removed  and  the  plaintiff  substituted  in 
their  place,  and  that  the  sale  was  made  previously  to  his  appointment,  should  have  been  staled 
in  the  declaration. 


m  tHE  rOITftVII  Y8AR  M  Gfio;  tv. 


tt¥isroit.  llteArst  i;iml(tftbedeciamtjyiist»ied,d^ 
MMutwm  tiidebtedfo(be|iIaiDliff,a»i»dgDee  of  Skar^  Aumm 
nt^$L  bwlntifrtyiQlrdmiii  pjfi  wi  hstge^  qUBthieB  of bav«  KmniDoi. 
ftay,  arid  and  dolirered  fo  the  4rfettdut  by  the  pldntifFaitf 
nmAimmignee.  TdtbU  ^madded  the  eoramoii Miittli» hi 
wJN«b  the  defendant  vras  stated  to  be  indebted  to  the  plauH 
tiffformoMylent^paidf  and  had  and  reeeiredby  diedefend» 
ant  to  the  plaintiff 'a  oae,  as  such  aseigneei  and  Aere  waa 
also  an  aecount  steted  between  the  defendant  and  plaintiff 
aa  assigaee  as  aforesaid.  The  defendant  pleaded  the  gene* 
ml.  issof^  At  the  trial  before  Ifr.  Jiistiee  BeHf  at  the  last 
Spnngr*  AsMXlsa  at  SU^ordf  it  appeared  that  a  eonimisBioB 
of  bankrupt  was  issued  againsti9Aafro0,inJlliiy9l815|  that 
he  then  occupied  a  farm,  and  that  one  PemberioH,  and 
t||e  lather  of  the  defendant  were  a|^i|ited  his  assignees ; 
and  that  an  assignment  of  his  personal  property  was  ao» 
cordingly  executed  to  them;  that  they  allowed  him  to 
continae  in  poaseasion,  and  carry  on  the  business  of  the 
fiirQi  fer  their  benefit,  as  such  ass^gneesf  and  that  the 
goods  Were  sold  by  the  bankrupt  to  the  defiendant,  during 
die  time  he  continued  in  audi  possession;  that  the  da« 
fendaafiS  fiither  afterwards  became  insolrepity  and  waa  .dlia- 
charged  under  the  insolvent  debtors  actf  on  which  a  peti* 
tionjatoiAea^pted  to  the  Vice-chancellor,  praying  fcHr  the 
removal  of  the  father  and  Pembertanf  and  an  appointment 
of  other  assignees  in  their  stead ;  on  which  his  Honor,  on 
the  7tb  AprHf  1819,  ordered,  that  a  new  assignment  should 
be  executed  lo  t^e  plaintiff,  in  which  the  two  former  as- 
signees, viz.  Pemberion  and  the  defendant's  fioher,  were 
to  join.  That  shortly  after  the  order,  Pemier^o»  abscond* 
ed  to  AmericOf  and  in  1820  the  plaintiff  was  chosen  sole 
assignee  atSkarrai^s  estate,  in  pursuance  of  the  Vice-Chan- 
cellor's order,  and  an  assignment  was  executed  to  him  ac- 
cordingly ;  but  that  owing  to  the  absence  of  Pembertan^ 
the  defendant's  father  only  had  executed  such  assignment* 
That  the  plaintiff,  in  1821,  commenced  an  action  as  as* 
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ID  an  action  brougbt  by  the  assignees  of  a  bankrupt^ 
might  set  off  a  debt  due  to  bim  from  the  banknipt,  as  the 
assignees  might  be  considered  in  point  of  fact  as  the  baiilc- 
rapt  himself,  and  as  standing  in  his  place. 

Mr,  Serjeant  Vaugkan  waia  now  abodt  to  shew  cause, 
when  the  Court  called  on  Mr.  Serjeant  T^iddjf  to  support 
bis  rule. 

He  contended,  that  as  all  the  transactions  between  Ae 
bankrupt  and  the  defendant,  as  to  the  sale  of  the  articles 
in  question,  took  place  when  the  former  assignees  were  in 
office,  and  previously  to  their  removal ;  and  as  the  plaint 
had  then  no  connection  with  either  of  Ae  parties^  nor  was  he 
interested  in  the  bankrupt's  estate,  the  dechration  should 
'have  been  fiamed  accordingly,  and  could  not  be  snpporf- 
ed  as  it  now  stood  on^  the  face  of  the  record*  Hie  as^gn- 
ment  to  the  plaintiff  was  not  made  until  many  years  afterAe 
sale  by  the  bankrupt,  who  was  allowed  to  omtiniieiii  }ios- 
session  by  the  permbsion  of  the  former  assignees  alone^  and 
he  might  therefore  be  considered  as  having  acted  as  Uieir' 
agent,  but  not  as  the  agent  of  the  plaintiff.'  He'  bever^  ne^ 
counted  with  the  defendant  in  his  character  of  assignee,  md 
the  consideration  for  the  promise  should  have  been  staled  In 
the  declaration,  according  to  truth  and  iact;  andaltfaqugh 
by  intendment  of  law,  an  assignee  may  be  considered  su6 
standing  in  the  place  of  the  bankrupt,  yet  if  a  sale  be  made 
diuring  the  time  the  preceding  assignees  were  empowered 
to  act,  and  previously  to  the  vacating  of  their  appointment 
as  such,  the  succeeding  assignee  cannot  declare  th^  the 
defendant  was  indebted  for  goods  sold  and  delivered  to 
him  by  the  plaintiff  as  assignee  of  the  bankrupt. 

Mr.  Justice  Park. — I  entertain  no  doubt  whatever  in 
this  case.  It  is  quite  clear  that  the  Lord  Chanoellor  ^ 
power  to  remove  one  set  of  assignees,  and.  direct  otbers  to 
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be  cfaoaen  in  tbeir  stead.    The  erder  for  that  purpose  is      sJS^ 
correct  open  the  faee  of  it,  and  by  which  the  two  former 
assignments  were  directed  tobe  vacated^and  the  plaintiff  tras 
to  be  appointed  a  new  assignee.    That  order  therefore  must 
be  taken  to  be  condusive.    But  what  are  the  fticts  of  the 
casef    Skarrati  became  a  bankrupt  more  than  eight  years 
sinoe^  and  two  persons  were  apfiointed  his  assig^nees,  one 
of  whom  became  insolvent,  and  the  other  absconded ;  and 
the  Vice  Cbancellort  on  petition  made  to  him  for  their  remov* 
aly  and  aniypointpicnt  of  others  in  their  stead,  ordered  that  a 
nftsr— ^^iimipl  should  be  executed  to  the  plaintiff,  in  which 
tlM  two  former  assignees  should  join.    This  could  not  be 
carried  into  effect,  as  one  of  them  had  left  the  lingdom. 
The  Lord  ChancellcNr  afterwards  made  another  order, 
direclingnotonly  that  the  former  assignees  shouldberemov* 
edy  but  that  the  two  previous  assignments  to  them  and  the 
plaintiff,  as  far  as  they  related,  to  the  bankrupt's  property 
which  had  not  been  disponed  of,  should  be  respectively 
rac^ledf  and  that  another  assignment  as  to  such  property 
should  be  executed  to  the  plaintiff  as  such  new  assignee. 
The  plaintiff  having  been  thus  appointed,  and  the  assign- 
ment ex^fcnted  aeoordingly,  he  must  be  considered  as  the 
(NTiginal  assignee,  and  as  if  no  others  had  been  appointed 
under  the  commission;  for  when  he  received  his  last  appoint- 
ment it  had  relation  back  to  the  time  of  the  bankruptcy, 
and  the  former  assignments  were  altogether  annulled  or  va- 
cated by  the  terms  of  the  last  order,  and  must  be  taken  as 
tbougb  they  had  never  existed.     If  this  be  so,  the  plaintiff 
had  a  right  to  bring  his  action  in  the  usual  mokle;  and  if 
this  had  be^n  an  action  for  money  had  and  received,  noques- 
tion  could  have  arisen,  and  the  principle  which  would 
apply  to  entitle  the  plaintiff  to  recover  in  that  form  of  ac- 
tioOf  is  equally  applicable  to  a  case  of  goods  sold  and  de- 
livered. 

Mr  Justice  Burrough.  ..The  plaintiff  under  the  cir- 
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IfltS.       cuoMlancei  of  this  case  must,  in  oontemplatioti  of  law,  be 
£^^Mr     coBsidered  as  the  aasignee  ab  ongime^  viz.  from  the  time  of 
V-  the  act  of  bankroptcy,  and  as  such  has  a  right  to  hn  pre- 

00Qt  chim  on  the  defendant.  The  Court  cannot  lake  no* 
tice  of  the  original  aasigneeSf  or  interfere  with  the  in^ 
tervening  appointments  which  have  been  vacated.  The' 
last  order  has  the  effect  of  affirming  the  original  act 
of  bankruptcy,  and  the  plaintiff  was  Uiereby  duly  appelat- 
ed a  sole  and  new  assignee  by  the  Chancellor  himself,  as 
he  thereby  vacated  the  order  of  the  Vice-Chanoellor  altoge- 
ther, and  which  must  in  consequence  be  now  taken  as  if  it 
bad  never  existed.  If  the  former  assignees  had  never  been 
heard  of,  and  the  bankrupt  had  sold  the  goods  in  ques- 
tion to  die  defendant,  the  assignee  ultimately  appointed 
might  hare  affirmed  the  sale.  So,  if  the  plaintiff  can  be 
considered  as  the  assignee  ai  initio^  he  may  affirm  tlie 
acts  of  the  bankrupt,  provided  they  were  done  for  the  be- 
nefit of  his  estate.  Although,  therefore,  the  circumstances 
attending  this  case  appear  to  be  new,  there  can  be  no  dif- 
ficulty in  saying  that  the  verdict  may  be  supported  on  the 
declaration  as  it  is  now  framed,  and  this  rule  must  be  con* 
sequently 

Discharged. 


nS^  Wells's  Bail. 

Time  cmn  oni^  iHR.  Serjeant  Lowes  applied  for  leave  to  justify  one  of  the 
uiT^^ill^l  bail  in  this  cause,  and  for  time  to  add  and  justify  another,  on 
ther  perfton  as  an  affidavit,  which  stated  that  they  had  both  consented  lo 
ptr^  origuuOJj  become  bail ;  but  that  one  of  them  had  called  on  the  d  > 
comeotiog  to     fendaut  last  evening,  and  then  informed  him  for  the  first^me, 

jottifj  it  pre*       .i  t\t^  %  i*  i.  ••!-• 

▼entedfrom  that  he  would  be  prevented  from  attending  to  just'  y  this 
an  n^oiLeeii  "'^''''•'*?>  ***  consequeuce  of  a  covenant  or  agreemi  ^nt  en- 
•ocadent,  or  an  tared  into  between  him  and  his  partner  at  the  time  of  the 

act  of  God. 
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partnerBhip»  by  which  ihey  had  both  gtipolated  not  to  be-      .j^^. 
come  bail*  Wsua's 

Bail. 

Bat  the  Court  referred  to  the  case  of  Watsoh*8  bail  (a), 
where  it  was  held  that  an  application  of  this  nature  could 
only  be  attended  to  in  cases  of  an  unforeseen  accident,  or 
where  the  parties  were  prevented  from  attending  by  the 
act  of  God. 

Bail  rejected. 

{a)  AnU,  Page,  208. 


Holmes  v.  Hodgson. 


Nov,  \6th. 


X^His  was  an  action  of  trespass.    The  declaration  stated      Where  the  ^ 

thatihe  defendant  broke  and  entered  the  plaintiff's  close,  Sjin  ue?^' 

and  broke  open  the  gates,  and  destroyed  the  locks  thereof,  thstthe defend- 

and  also  broke  and  entered  the  plaihtiff^s  house,  and  there  entered  his*" 

seized  and  took  divers  goods  and  chattels  of  the  plaintiff's,  ^^<^  '^^  ^^^^ 

to  wit,  one  hundred  articles  of  household  furniture,  and  thereof,  md 

one  hundred  articles  of  wearing  apparel,  without  describing  •^  ^^^,  *'*^ 

their  nature  or  quality.    The  defendant  was  bound  by  bouse,  and 

an  order  of  Lord  Chief  Justice  Dallas  to  plead  issuably,  Ind'todl^fvers 

rejoin  gratis,  and  take  short  notice  of  trial,  but  afterwards  oftkeplaimirs 

demurred  generally  to  the  whole  declaration.    The  plain-  teis,  to  .wit,  one 

tiff  considering  that  this  demurrer  was  not  an  issuable  '*°"^^'®^ "?" 

plea  within  the  terms  of  the  order,  signed  judgment  as  tore,  and  one 

for  want  of  a  plea.  dwtf  tearing 

apparel,  with- 

Mr*  Serjeant  Onslow,  on  a  former  day  in  this  Term,  ob-  ^hetr  natare^or 
tained  a  rule  nisi,  that  this  jodsfment  miirht  be  set  aside  ^^*^^^J  ^^ 

'  .1      »  o  -  the  defendant 

for  irregularity,  with  costs,  and  produced  an  affidavit  of  being  andera 

-    '  Judge's  order 

to  plead  issnablj,  demnned  general! j  lo  the  whole  declaration,  and  the  plaintiff  signed  jodg- 
meot  as  for  want  of  a  plea,  the  Court  ordered  it  to  be  set  aside  with  costs,  as  the  demurrer 
went  to  the  substance  of  the  declaration,  the  gok>ds  taken  hating  been  insufficiently  described 
therein. 


Hoooiotf. 


SBD  OABHB  Iff  MICHABLIUS  1»Ulf 

nierilB,  and  thai  the  defendant  had  a  good  defeiiceAo  the 
action*  • 

Mr.  Serjeant  Famgkan  nowahewed.caiiae^aBd.avfaiiiit- 
ted»  thai  as  the  only  objection  to  the  dedanitiop  waa».that 
the.  goods  taken  by  the.  defendant  were  not  mfficienlly 
specified  thereby  the  demurrer  ahoohl  ha?e  been  apodal, 
and  confined  to  that  part  only,  and  not  have  been  gene- 
ral to  die  whole  of  the  count ;  for  if  the  plaintiff  had  gone 
down  to  trial,  he  might  have  been  entitled  to  judgment 
fer  breaking  and  enCmng  his  doae  and  destroying  his 
gates,  and  that  consequently  (he  damages  might  have  been 
serered,  as  he  had  received  two  distinct  injuries^  the  one 
relating  to  his  land,  and  the  other  to  his  goods:  and  he 
rdied  on  Plajftet^s  case  (a),  where  inim4M:tiott  of  trespass 
for  breaking  and  entering  the  plaintiff's  dose  and  taking 
his  fish,  the  declaration  was  held  bad  in  arrest  of  judg- 
ment, on  the  ground  that  the  nature  or  number  of  the  fish 
was  not  staled  therein;  yet  it  was  there  resolved  that  the 
damages  oug^t  to*  have  been  severed,  tAz.  so  much  fer 
the  fidi,  and  so  much  for  breaking  the  close,  and  that  then 
the  plaintiff  would  recover  damages  fcnr  die  injury  done  to 
his  close,  with  costs  (6).  So,  here,  the  demurrer  should 
have  been  confined  to  that  part  of  the  dedaratioti  v^iAdL 
related  to  the  taking  of  the  plaintiff's  goods* 


Mr«  Justice  Park.  ..It  is  quite  dear,  that  a  demur- 
rer which  goes  to  merits  or  the  substance ,  of  the  action  is 
to  be  considered  in  the  same  light  as  an  issuable  plea.  If, 
therefore,  die  demurrer  in  question  will  operate  as  a  bar 
to  the  plaintiff's  right  to  recover  in  diis  action,  it  fidls 
within  the  meaning  of  the.  order  of  my  Lord  Chief  Ju»» 
tice.  It  appears  tp  me,  that  it  goes  to  the  substance  and 
not  to  the  mere  form  of  the  declaration ;  and  this  rule  must 
be  consequently  made  absolute. 

(a)  5  Rep.  34  b»  {h)  See  also  t  Wms.  Saumh74,  h.  1. 
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Mr«  JfWdoe  Bubbouoh; I  am  clearly  of  opinicm  Hiat 

thia  declaralioD  is  bad  in  aubstaace^  and  if  it  be  6o  in 
part  onIy»  the  defendant  has  a  right  to^  avail  himself  of 
it  by  a  gpenend  demurrer.  A  declaration  in  trespass  for 
taking  goods*  must  set  out  their  nature  and  quality  widi 
the  same  precision  as  in  an  indict'menlfor  taking  them  fe^ 
Jonioosly ;  and  there  is  no  doubt  but  that  if  they  had  been 
aet  out  in  such  an  indictment  as  they  are  in-  the  present 
case,  it  would  ha?e  been  bad«  Thk  is  distinguishaUe 
irom  Plajfieffs  case,  as  there  the  plaintiff  had  obtained  a 
verdict  If  the  cause  of  action  as  to  breaking  and  enter- 
ing (he  plaintiff^s  close  had  been  struck  out  of  the  declar* 
alioB,  there  can  be  no  doubt  irhate ter  but  that  the  re^ 
jnaindcr.of  the  pount  as  to  the  goods  would  be  bad;  and  f| 
4xrant  which  *is  bad  in  part  as  to  substance,  tuay  be  taken 
julrantage  of  on  general  demurrer. 

Rule  absolute* 

*     1  ■    •  •  1  ■  »       ■  • 

f  •  V  *  «  • 


1825. 


Stockham  v.  Frbnch. 


Nov.  17th. 


Aviu  Serjeant  P^// applied  fbra  rule,  calling  on  the  de-   TheCoort  will 
fendant  to  shew  cause  why  the  rule  ibr  'the  allowance  Of  JlJe*for^e\?. 
Imil  in  this  case  should  not  be  set  asicfe,  on  the  ground  of  lowanccof  bail« 
^heir  having  committed  >  wilful   and  deliberate  perfury,  lUaclosiDg'tbat 
when  they  came  up  to  justify  on  Saturday  Itot^  the  16th  in-  ^^^J  ^^  >>««& 
-Stan t.  .'On  Aeir  beings  opposed   and  examined  by  the  and wiifai  per- 
leatned  Serjeant  on  that  day,  as  to  their  property  and  ^^^''^p'l^^ 
responsibility,  one  of  them  swore  that  bis  name  was  James  tify,  aitboogh 
Owen,  as  described  in  the  bail-piece;  and  on  being  asked  forthst'pj^l!^ 
whether  he  had  evier  been  in  custody  ftr  debt,  and  re-  ^**  I"*^'  ^ 
iBHEinded   by  the  Insolvent  Pebtors  CiAjLttf  he  answered  ingtbaton 

whtob  tbe  of« 
feDC«  was  conmitted ;  the  plaintiff's  onlj  remedy  is  by  indictmeDt  against  tbe  bail,  unless 
the  defendant  himsatf  wu  prirj  to»  or  appeared  to  be  implicated  in  the  transection* 


TOU  TIIK 


C  O 


9Sft 


2^1/  tlmt  be  had  noi,  aad  that  be  iMid  ii^yer  beeto  tepitonitfd  or 
ineelyeiit.  The  other  atated  his  name  to  heJkrttsmfJlbttgl^ 
and  be  swore  that  he  hadnev^  beett  imprisoiied  bi<ia'cak«* 
tody.  On  which  they  were  allowed  to  joatifyy  iftid^the 
rale  for  allowance  was  drawn  op  accordingly. 

The  learned  Serjeant  now  produced  tfie  affidavit  of  an 
afttoraey  who  was  in  Court  at  the  time  the  bail  <same  vp  to 
justify,  and  who  stated  that  he  knew  Owen*  that  Us  Ohrist* 
ian  name  was  Johttf  and  not  James;  that  he  was  arrested 
ki  January f  1821,  when  he  was  taken  to  the  Wkiie  Crass 
Sireei  Prison;  that  he  afterwards  petitioned  the  IndbU 
▼ent  Debtors  Court  for  his  discharge^  which  was  opposed 
by  his  creditors  on  the  ground  of  fraud,  and  that  the  Conrt 
ordeped  him  to  be  remanded  for  two  years«  He  also  pM* 
dttced  an  affidant  as  to  Houghs  which  stated  that  be  was 
in  custody  for  debt  in  Whiie  dross  Sir^t  Pruo9%  m  the 
year  1819,  from  which  he  was  subsequently  dischargpedk 

Under  these  circumstances,  it  was  submitted,  that  al^ 
though  it  was  a  general  rule,  if  bail  swear  fidsely,  the  only 
remedy  is  by  an  indictment  for  perj  ury ;  yet  that  in  so  gvoss 
and  aggravated  a  case  as  the  present,  the  Court  would -eic^ 
ercise  their  authority,  and  proceed  summarily  as  lor  a  cod-»~ 
tempt  of  Court.  In  an  Anonymous  case  in  this  Court  (o^ 
where  two  persons  put  in  bail  in  feigned  namei^  the  Coud 
ordered  them  and  the  attorney  to  be  set  in  the  piUory ;  and 
here,  as  Owen  had  justified  under  a  fictitious  Cbristaan 
namei  he  fidls  expressly  within  that  case;  and  in  BrowB 
Tm  Qillies  (6),  the  Court  of  King^s  Bench  ordered  the  rule 
for  allowance  of  bail  to  be  discharged  with  costs,  to  be 
paid  by  the  defendant,  on  an  affidavit  that  one  of  the  bafl 
had  perjured  himself  on  his  justification,  in  swearing  that 
an  action  in  which  he  had  been  bail,  had  been  compro- 
mised. .Although  in  the  late  case  of  Shee  t.  Abbott  (c^ 
this  Court  held  that  the  plaintifiTs  only  remedy  was  by 

.M  1  Stra*  38i«-f>-K^)  1  Chit  9f%. — -(e)  AMb,  VoL  V^dSl.  .  . 
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usiiolaietti^  j«i  Aete  Ae  appli Atlon  w«v  not  mnJe  miiir  J^^ 
tlw  ttcttl  fi>Uo#ing  that  in  wUdi  tbe  ofience  was  codmrit^ 
tttd;  bufetor»the  pUaiiff  came  al  tbe  &vt  possible  mo^ 
oMit^  and  the  rule'  oug^  to  be  granted  on  principle^  and' 
tbe  plaintiff  noC  oompelled  to  ivsort'  to  an  indictBient  for 
pegory;  aA  in  all  prsbsbility  the  debt  due  to  him  fhna 
tfi£  defendant  will  be  wholly  lost,  and  the  bail  will  noe 
be  worth  the  traaUfi  or  expense  of  punraiag. 

Mr^JostidePARK. The  applicaiMm  for  a  rule  to  set 

aside  die  allowance  of  bail  in  this  case  is  founded  on  atf 
ear  pmfte  statement^  but  which  nevertheless  cannot  fail  to 
excile  onr  astonishment.  The  answers  given  by  the  bail 
te  liie  questions  so  pointedly  put  to  them  by  my  Brother 
PeUf  when  they  came  up  to  justify,  were  s6  direct  and  po- 
sitlTe^tbat  we  could  not  refuse  their  justifying.  But  the  ef- 
fect'of  tbe  present  application,  if  granted,  would  tend  to 
operate  on  the  defendant  alone;  and  there  is  nothing  dis«- 
doaed  in  the  affidavits,  nor  has  it  even  been  intimated,  that 
tiieve  is  any  ground  fo  implicate  him  in  the  transaction,  or 
e«e&  to  call  his  conduct  in  question*  He  aloae  could  be 
aenred  with  tbe  rule  and  not  the  bail ;  and  it  BMist  be  ul- 
timaHy  decided  without  our  hearing  whether  they  had 
tejr  answer  tm  the  charges  alleged  against  them.  I  do  not 
eleerly  see  on  what  ground  the  Court  of  Kiug'9  BeiKh 
aeted  in  the  case  of  Btmon  v.  GilKes,  Although  here, 
both  the  bail  have  been  guilty  of  a  great  contempt  of 
Court,  yet  in  order  to  warrant  a  commitment  for  such 
eontempt,  it  must  take  place  at  the  time,  and  when  the 
parties  are  still  in  view  of  the  Court.  We  have  now  no 
awthority  to  bring  the  bail  before  us,  nor  have  we  any 
power  over  tbem ;  and  the  case  of  Skee  v.  Abbott  appears 
to  me  to  be  a  decisive  authority  to  shew  that  tbe  plaintiff's 
only  remedy  is  by  indicting  them  for  perjury. 


Mr.  Justice  BuRHOUOH—^Whenever  a  party ^  subjects 
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hiamelf  to  a  charge  of  peijvry,  the  only  remedy  of  tlie 
tomplaiiMDt  is  by  iodictiiieDt  Here,  the  cbei^  m  made 
FsBircB.  against  the  bail  only,  and  the  defendant  does  not  appear 
to  have  mixed  himself  up  with  them,  or  been  in  any  shape 
a  party  to  their  miscondoct.  The  plaintiff's  only  rmedy 
therefore  is  to  proceed  by  indictment  i^;ttinst  them,  when 
they  may  have  an  opportunity  of  reftiting  the  charges 
now  alleged  against  them;  and  it  would  i be  too  much 
for  us  to  interfere  on  a  motion  of  this  nature,  which  woqM 
alTect  the  defendant  alone,  without  bringing  his  bidi  before 
the  Court. 

Rule  refused  (•). 

(ft)  See  A*Beek€t  ▼. ^ 5  Taunt  770. 


fS^^  Cropts  V.  Pick. 

An  officer  of  jThts  was  an  action  of  replevin.    The  defendant  Avowed 

Debton  CoDrt  ^^^  ''^^  ^^  anpear,  on  the  demise  of  a  certain  dwelling  bouse 

whobubeenip-  and  premises  from  him  to  the  plaintiff.     The  plaintiff 

■ccepted^be"  pleaded  in  bar,  ftrsif  non  temnt;  and  Mecondfy^  tbattiA«r 

office  of  pro-  the  demise  in  the  avowry  mentioned,  and  before  the  said 

nee  under  the  time  wheu,  &c.  he  the  plaintiff  had  taken  the  beneftt  of  the 

inioiTcnt  debt-  iQgolvent  Debtom  act,  and  that  the  messuaire  and  premises 

or'sacty  53  Geo,  ®  ^ 

s»  c  lot,  muit  iu  question,  on  which  the  distress  had  been  levied,  as*  well 
iMnt  be  uicen'  ^  ^^'  ^^  Other  property,  had  been  duly  assigned,  and  con- 
to  beve  con-  yeyed  to  ouo  Joseph  Jeyes  as  a  provisional  assignee,  for 
cept  the  estate    ^  benefit  of  the  plaintiff's  creditors— i- Replication,  that 


and  other  pro-   jeyes  did  not  before  or  after  the  demise,  or  before  or  since 

pert  J  of  the  ^       *» 

insoUent,  with-  the  said  time  when,  &c.  or  before  or  after  the  rent  became 
iTftbeiBur^!  due  and  unpaid,  consent  to  accept  the  plaintiff's  right 
tionof  thatsta-  and  title  in  the  said  messuage  end  premises,  and  on  which 

no  dimtTpn^  iBSue  was  joined. — At  the  trial,  before  Mr.  Baron 
rafiiM  ladi  tHigpsimt. 


(«)  By  which  it  is  enacted,  that  '^all  tiie  estate,  right*  title,  mteresti 
and  trust  of  every  prisoner,  who  shall  be  discharged  by  Tirtue  of  that 
fudt  of,  m  and  to  all  the  real  estate  as  well  freehold  as  copyhold  or  cos- 
tomary»  and  of,  in  and  to  all  the  personal  estate,  debts  and  effects  of 
every  such  prisoner,  shall  immediately  from  and  after  the  order  of 
sach  Court  as  aforesaid  for  the  discharge  of  such  prisoner  be,  and  the 
same  are  thereby  vested  in  the  person  or  persons  to  whom  the  same 
should  by^the  order  of  the  said  Court  be  directed  to  be  conveyed  and 
assigned  as  aforesaid,  in  case  such  person  or  persons  skdU  eoment  to 
accept  the  same/* 
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at  th«rlafll«wise8  for  the  coimiy  of  Surr^f  Jeyes^  an  oAotr 
or  d^  of  the  Insdvent  Debtors  Coiurfy  on  being  .culled 
as  a  witnesst  proved  that  be  bad  consented  to  take  on  bim« 
self  tbe  office  of  provisional  assignee,  and  tbat  he  had  ac<* 
oepted  the  conyeyance  of  the  plaintiff's  property  as  such 
assignee;  but  that  he  was  unacquainted  with  the  nature  of 
the  premises  in  question,  and  that  he  merely  held  a  gene- 
ral Gonreyance  of  the  plaintiff's  property  in  bis  capa* 
city  of  proyisional  assignee.  The  learned  Baron  express- 
ing, sooie  doobt  whether  the  mere  retention  of  the  convey- 
ance  of  the  plaintiff's  property  by  the  assignee,  was  a 
snfl^cieot  acceptance  within  the  terms  of  the  18th  section 
of  the  Insolvent  Debtors  act,  63  Geo.  3,  c.  1Q2  (a),  di« 
rected  the  jury  to  find  a  verdict  for  the  plaintiff,  reserving 
leave  for  the  defendant  to  move  to  set  it  aside  and  have  a 
nonsuit  entered,  in  case  the  Court  should  be  of  opinion 
that  such  conveyance  of  the  property  to  the  assignee  did 
not  amount  to  an  acceptancCi. 

r 

JUr*  Serjeant  PeU^  on  a  former  day  in  this  Term,  accord- 
ingly applied  for  a  rule  m«t,  and  submitted,  that  as,  by  the 
lenma  of  the  statute^,  the  estate  and  effects  of  an  insolvent 
are  only  vested  in  the  person  or  persons  to  whom  the  same 
shall  by  the  order  of  the  Court  be  directed  to  be  con- 
veyed  and  assigned,  in  case  such  person  or  persons  shaU 
eonjient  to  accept  the  same,  a  mere  conveyance  to  a  pro* 
assignee,  who  takes  upon  himself  that  office  as 


imposed  by  Ae  Couity  wHhoat  any  fiirdier  ad  (tFcomte^ 
reace,  or  recognitiOB  of  the  property  of  the  UimAyeatf  er 
Fici  ^ispositiofi  or  managemeiit  of  it,  is  not  saeh  an  accept^ 
ance  of  the  premises  in  question^  as  to  bring  him  wifhm 
the  reach  of  the  plaintiff*s  plea  in  bar;  and  it  was  income 
bent  on  the  plaintiff  to  have  shewn  that  ibere  had  been 
an  absolute  consent  by  the  provisional  assigDee  to  accept 
his  property  or  not^  either  by  the  proceedings  in  the  In* 
aoliFent  Debtors  Court  or  otherwise;  and  in  Copeland 
r.  SiephSks  (a)«  it  was  held  that  the  genctal  assignlnant 
of  a  bankrupt's  personal  estate  under  his  commission, 
does  not  vest  a  term  of  years  in  the  assignees,  unless 
they  do  some  act  to  manifest  their  assent  to  ^  a8s%;8^ 
ment.   . 

The  Court  observed,  that  they  felt  but  little  difficulty 
on  the  question,  but  ordered  the  rule  to  be  suspended  until 
they  had  ascertained  the  opimon  of  the  learned  Baron  who 
tried  the  cause.  ' 

Mr.  Justice  Park  now  observed,  that  the  only  point 
arose  on  the  construction  of  the  16th  section  of  dte 
statute  53  Ueo.  8,  c.  102,  (the  Insolvent  Bebtors  act,) 
viz.  as  to  whether  an  officer  of  that  Cour^  who  had 
taken  upon  himself  the  office  of  provisional  assignee, 
was  bound  to  act  as  such.  The  replication  rileged  that 
lie  did  not  consent  to  accept  the  plaintiff's  right  and  ti^ 
tie  in  the  premises  in  question,  or  in  other  terms,  that  be 
did  not  accept  the  trust.  But  the  Court  are  all  dearly 
of  opinion  diat  a  public  officer,  by  accepting  a  tirust,  m 
bound  to  do  all  acts  connected  with  such  trust  in  his  capa* 
city  as  such  public  officer,  and  therefore  that  a  provisional 
ass^nee,  duly  appointed  by  the  Insolvent  Debtors  Court, 
bad  no  right  to  exercise  a  discretion ;  and  as  he  cpold  not 
lefoM  the  assignment,  he  must  be  taken'  to  have  couBenled 

(a)  1  Barn.  &  Aid.  503. 


jMt^noofp^liie  |iMif«r(]r  of  4be  inMlTenl  ji»«ia%Md  to  limi. 
M  is  mify jmcmmj  faxiber  to  add^lM  die  ieam^  Baron 
*wlio  tried  Ibe  camb  was  of  that  opinion,  and  now  conciUB 
<4nth  the  Coart,  There  is  consequently  no  ground  to  dis- 
torb  t)ie  nerdiet  found  for  the  pkuntiff,  and  the  applica* 
tion  for  that  purpose  must  he 

Refused. 


Nov.  mh, 

Jmju  Serjeant  VaugAan^  on  a  former  day  in  this  Term,  ob-  where  a  per- 

*taiaed  a  rule  Jtiri,  that  an  attacbtneiat  of  contenspt  migbt  be  |^°h^*^J^!][^ 

.  jpfsucd  again«t  one  Ji^h^  CreigbioUt  for  his  net  attending  at  duces  tecum  on 

the  trial  of  this  cause  as  a  witness,  pursuant  ^to  a  eubpcBua  ^^^^^i  he  wts^ 

duces  tecum  served  on  him  for  that  purpose.    He  founded  required  to  et- 

,.  .  ^  t     .       1.111       ^.>        *«**<*  ^^  ^"^ 

jbininotioh  on  an  afiidaFit,  wbidi  stated  that  Ctfiighton  of  a  cause  iu 

wjns  personally  served  with  a  copy  of  the  subpoena  on  the  ^ij*^7'thM^* 
j3d  July  last,  and  that  he  was  at  the  same  time  paid  one  month  :-*Heid, 
Urfiiiiea,  by  way  of  conduct  money  and  expences  in  dbe  gio*  ^^llwi  d^r^as 
^pg"  to  and  returning  from  the  GuHdhall,  London,  as  a  inwrted  there- 
.witness  on  the  part  of  the  plaintbGr  on  the  trial  of  this  p^a  before 
cn«iae;  and  that  the  plaintiff  could  not  safely  proceed  to  |^«  >«mce,  the 
^ri^I . witbputliis  testimony :  that  on  the  4th  July^  the  cause  interfere  by 

wao  called  on  for  trial,  apd  that  CreigiionM  not  attend  t^c'l^entfor'^* 
Mu  a  witness,  in  consequence  of  which  the  plaintiff  was  the  noD-com- 
obUg#d  to  withdraw  his  record.  fho't*c*r!Drif  the 

tuUfptauh   al- 
thoogh  it  wag 

Mr.  Serf eant  Taddy  now  shewed  cause^  on  an  jiffiaarit  tested  proper- 
which  sated  that  the  subpwna  served  on  the  witness  was  j^y^onhj  Ma- 
ndated on  the  18th  June,  requiting  hk  atlendanee  nt  the  trial  ceding  Term, 
on  i^2AJufy  following;  that  he  was  not  served  untH  the  aid  not  com- ^ 
34f  I3uul  tluU  no  notioe  was  then  given  him  that  the  cause  »«»(» t>ii  the 

dajr  on  which 
the  sQbpoBna  was  dated. 


1^  .     CASES  \H  UUSB^MLUM  TJUUi, 

;|^S^     -liad  not  bfoeo  tried.    Uiidsr  ibese :  cireaMlaaQas»  1m  ^mi^ 
AikxANDBm    mitted  tbst  the  wU&av  urss  not  tmaad  to .uttwd^'PiHWMit. 
Drxov.       ^o  the  Mubpcm€^.  as  he  was  theieby  leqaii^  to  alfteti4  irt 
-BuUdhaUion  Wednesday ^  the  2d  Jii/y».  wher6as>il  appear- 
ed that  he  was  not  seired  until  the  Sd,  and  ooBssifttCDtljr 
that  snch  service  must  be  considered  as  a  nullity. 

Mr.  Serjeant  Vaughan^  in  support  of  the  rule^  observed 
that  the  legal  effect  of  the  mbpcena  must  be  taken  to  operate 
throughout  the  whole  of  the  sittings  after  die  last  TVmity 
Termi  and  more  particularly  so,  as  it  was  dated  on  the  18th 
«7ttae,  which  was  the  last  day  of  that  Term,  and  required 
the  attendance  of  the  witness  on  the  2d  July  following, 
which  was  the  first  day  of  the  sittings  in  London  after  such 
Term :  and  he  assimilated  this  case  to  the  common  case  of 
process,  which  might  be  served  on  a  party  after  the  teste 

indorsed  upon  it. 

,  >  ... 

Mr.  Justice  Park— »  At  the  time  the  witness  was  served 
with  the  tubpoma  on  the  8d  Ju^f,  it  should  have  been 
stated  to  him  that  althopgh  his  attendance  was  thereby  re- 
quired on  the  preceding  day,  yet  that  the  cause  had  not  been 
tried ;  and  that  it  would  therefore  be  necessary  for  him  to 
attend  the  sittings  until  it  was  called  on  for  trial.  Al- 
though the  teste  of  the  subpcena  was  proper,  being  on  the 
last  day  of  the  last  Term,  yet  the  witness  was  only  requir- 
ed to  attend  on  a  particular  day,  which  was  previous  to 
the  service :  besides,  it  appears  to  have  been  a  subpisna 
duces  iecumf  and  I  am  therefore  of  opinion  that  the  service 
was  inconsistent  with  the  day  on  which  the  witness  was 
required  thereby  to  attend. 

Mr.  Justice  BvRROUOH.-^This  being  a  motion  finr  an 
attachment  for  a  contempt  of  the  process  of  the  Court,  the 
party  applying  should  have  proceeded  further,  and  stated 


IWRB  P01TRTH  TBAR  OP  ORO.  lY. 

llMt  1te(#itM89  faftd  notiee  that  the  cause  liad  not  been 
irMfriMn  he  was  served  with  a  copy  of  the  subposnai 
Ho^was  thereby  required  to  attend  thetrial  on  a  day  whidi 
had  passed ;  and  in  the  case  of  trials  at  Nisi  Prius  in  the 
counlry,  a  party  is  required  to  attend  at  the  assizes  gene- 
rally. So,  here^  in  order  .to  render  the  witness  iubpasnded 
liable  to  an  attachment,  it  should  haye  been  expressed  on 
the  fiice  of  the  instrument,  that  he  was  required  to  attend 
at  the  sittings  after  the  last  JHnUy  Term ;  but  as  a  parti* 
eolar  day  only  was  inserted  therein,  the  Court  cannot  in- 
toRfere. 

Rule  discharged  without  costs. 


9d9 


Harriett  Nbavr,  Executrix,  v.  Moss. 


Nov,  19t% 


jDnis  was  an  action  of  replevin,  for  taking  the  plaintiff's      Aithmigb  in 
^gbods.    The  defendant  made  cognizance  as  bailiff  of  JBten-  J^il^not'dif- 
fy  JIfeux  ^  Cof  and  averred  that  one  Robert  Jfeave  in  pnte  hU  i«nd- 
liis  lifetime,  now  deceased,  from  the  25tb  Decembery  1S14,  .^ctioii  of  repie« 
tratil  the  death  of  one  John  Newberry  on  the  30th  August^  ^n*  ^'  ?^  ^^ 
'1815,  held  the  messuage  or  premises  in  which,  &c.  as  ten-  be  may  yet,  an- 
iitit  thereof  to  Meux  SfCo.  and  Newberry,  by  virtue  of  a  ^iJciSrtaniw, 
certain  demise  theretofore  made,  at  the  yearly  rent  of  70/.,  'hew  ibitit 
paiyable  quarterly;  and  that  after  the  death  of  Newberry,  vvbere^'tbere- 

foTe,  a  tenant 
for  life  haTiog  a  power  to  lease  foe  21  years,  granted  a  lease  for  5S  years,  wbicb,  after  several 
mesne  assignments  got  into  the  possession  of  the  defendanu,  who,  after  the  death  of  the  tenant 
fgr  life,  under-let  then  to  the  plaintiff's  father,  and  in  the  following  year  the  person  next  in 
remainder,  after  giving  the  father  and  defendants  notice  to  qait,  granted  a  new  lease  to  the  f*- 
ther  at  an  increased  rent,  which  was  paid  for  more  than  six  years;  at  the  expiration  of  which 
period,  the  defendants  bavingacquiesced  to  snch  payments  being  made  in  the  interval,  and  with- 
out any  previous  demand  of  rent,  distrained  on  the  plamtiff  is  the  executrix  of  her  fhther,  for 
<iz  years  and  a  quarter's  rent  dne  to  them  under  the  original  letting  to  her  father  r^-Held,  that 
•och  distrcM  could  not  be  supported,  and  that  the  plaintiff  might  deny  the  title  of  the  de- 
fendants, as  it  must  be  taken  to  have  been  determined  by  the  notice  to  quit  to  them,  and  their 
ncqaifitrifnce  to.  an  advefse  or  superior  title  by  their  omitting  to  demand  any  rent  for  so  long 
j^  period  after  the  service  of  such  notice. 


M^ 


HMtaaidjRttdrl  A%«MliiUslifi»*tiiiie,«iid  aptflimdM* 
Km.^       Oil  Ibe^Wtb  Angut^^^  1819,  held  the  saM  prenmei  «s  leMSl 
ibtPQpf  to  lUmx  ^  Cb.  at  tiM  nid  yeaiiy  rait  p(  70£ 
Xhat  after  tfat  death  of  the  eaid  Robert  MopCf  omeJElham 
hetik  Neave  hdd  the  said  ppeniaes  ai  tenant  theveof  to 
Mmm  Sf  Co.^  at  4he  aaid  rent  of  702,  until  her  death  on  the 
Slat  February,  Ifi21.    That  after  her  death,  the  plaintiff 
heU  the  same  premiaes,  as  tenant  thereof  to  Mtmx  ^ 
Co^^ttheMdd  rent  of  7M.  until  the  26th  Mar^A,  182l| 
and  that  beoanse  the^mn  of  4f87l.  10^.  of  the  rent  afnra^ 
said,  for  six  years  and  one  quarter  endings  on  that  diq^,  be^ 
caine  due  from  the  fdaintiff  to^ttkur  Sf  Co^  the  defendant  as 
their  bailifl*  well  acknowledged  the  takingt  &c.    Pleas  in 
bar.-jPtr9^,  that  Robert  and  Elizabeth  Neape  in  their  re- 
spectiTO  life-times,  or  the  plaintiff  since,  did  not  hold  and 
enjoy  the  premises  as  tenants  thereof  to  Meuxvadyewbernff 
or  Meux  Sf  Co*\  And  seecrndty^  thatithere  «as  no  part  of 
the  supposed  rent  in  arrear  from  the  plaintiff  to  them.    On 
|>^  Ibese  pleas  issue  was  joined* 
.  At  the  trial,  heftm  the  lato  Lord  CUaf  Banon  ittc^ 
ord^  #t  the  last  Spring  msims  at  KmjfstoM,  it  app^^rad 
that  by  indeotures  of  lease   and   idease  of  OcUiiherp 
;1771fli  nisdo  and  esemtod  m  the  marriage  of  one  Jaim 
Moctliamf  Jjk^  pr^misis  in  4|«iestim»t  consisting  ^//^ 
SkmUe  Jhim  Dji^  ^pahWc  hopse,^t0ate  in  the  bw».mj^ 
a( SofitkuMtrit  were oonreyed. to  two  trnstees,  to  thani^ 
of  Mo0tham  and  his  nssiiigns  for  life,  and  afto:  his  do? 
oease,  to  his  wife  and  her  assigns  for  life,  and   after 
,th^ir  deaths,  to  the  issue  or  children  of  the  maxriage,  (if 
twoor  more),  in  such  shares  and  proportions  as  ilfoof&om 
nnd  his.  wife.during  their  joint  Jives  dHmld  appoint,  and 
in  defimlt  of  such  appointment,  to  all  the  childrc^n  of  d^j 
jnatriager  in  eqnal  riiares  »  tenants  in  common.    This  Ja* 
deitfure  .id3o  ^contained  a  power  forJIfootioia  dpripg  hja 
Me^  and  for  his  wife  if  ahe  should  snrnre  him,  to  demise 
pr  lease  the  prenuses  ibr  any  term  of  years  not  exceeding 


iv  ¥IH>  )nmem  YSAft  m  «m.  iy. 


twvntfxNie  TeaNlB  tkMeM«yti|  at  Ale  tMI  tMt  Ibat  «mM 
1^  gtMtMn  for  the  sanie.  Mooihamf  tidwerer,  la  I^tdfemL  if lirrk 
^tff ,  lT65y  granted  a  tease  ef  Ae  premiiea  in  ifaeflttion  t^  4So^i 
one  John  Jkirhyf  froai  tbe  24th  June  m  that  yeiEdr,  lor  HlUjL 
three  years  aiid  a  half,  at  the  yeariy  rent  of  40f.  Jkhaihmh 
died  on  the  4fth  Jt^^  1804,  leaving  hia  wife  hm  anrrfr* 
jng.  At  Jftct^ttmiiiery  16099  Messrs.  Clmoe$f  J^^ewb^trjff 
And  Madden  hecame  posseised  of  the  premises  in  ^piesliioi», 
hj  virtue  of  an  asaiignihent  oTthelease  granted  by  Jfoo/ikaiA 
to  Darby,  and  let  them  to  the  plaintiff  ^i  fethera!t<he  je«Aj 
teat  of  70?.y  ont  of  which  they  paid  to  Mo€iham*9  widow 
the  rent  of  40f.»  as  reserved  in  the  original  lease  granted  hy 
Mootham  to  Darhy^  In  1813,  GmoesSf  Co,  dissolved  par^- 
Hership,  and  the  residue  of  iStte  term  in  Darby^^  lease  hnr^ 
ing  been  assigned  to  AS?i0&erry,  he  joined  Messrs.  Mtm^ 
Sf  Cb.»  and  his  interest  in  the  premises  was  accordingly 
Vested  in  that  firm ;  and  on  the  26ih  Niwembert  in  diat  year, 
Hie  plaiiitllff's  faAer  entered  into  a  written  agreement  tb 
bold  under  diem  at  the  above  rent  of  TOf.  ayear,aik!heaM 
stipulated  thereby  to  purchase  his  beer  of  JIfeujr  ^  Co^ 
and  nbt  to  part  with  the  possession  of  the  house  or  pre* 
uises  to  any  ptsrson  without  obtaining  their  previous  oon^ 
neiit  In  Septefhher,  1814,  Mooikanffa  wfdow  ekiimlng  & 
ti^t  to  receive  the  rent  of  the  premises,  ipstead  of  Mmm  if 
iOtKf  and  insisting  that  the  lease  granted  by  her  hnsbanA 
to  2>arE>y  was  void,  on  the  ground  that  it  exceeded  the  pow- 
er, which  was  limited  to  a  term  of  twenty-one  years  only,  and 
diat  she  liad  done  no  act  to  confirm  thatlease^  she  gave  the 
jilaintifirs  fadier  notice  to  quit  at  the  ensuing  Ltufy^dajf, 
and  caused  a  like  notice  to  be  served  on  Meux  if  Go.,  wh6 
paid  her  the  rent  of  401.  a  year  up  to  that  day.  The  plain- 
tiff's  falfaer  having  tdse  paid  Messrs.  ilfaajr  ^  Co*  tbe  Jialf 
yearns  rent  of  902.  then  doe  to  fhefn,  be  agreed  wifh  iMb^^ 
Mham^'S  widow  far  anew  lease  of  the  premises  for  twenty^ 
onieyeara  atlDOI.n  year,  payable  t|uarterly;  andaleaiiewvt 
ace^ndin^y  etectfted.  And  lie  paid  the  vent  ao  %cao>tiid 
%y  that  lease  to  her  until  her  death  in  18t7,and  to  herre^ 


jMMitetiiidi  afterwards.  In  1810,  the  pl^mMff^  fiiAir 
4miiI  hit€8ta|je,  wbeo  hia  widow  took  opt  letf^ra  of  ailimii^ 
tration,  and  became  peaacyaed  of  bia  efft9cte»  and  isanfedoa 
buaiiieaa  on  tbt^premiaea  in  qaeation^  and  Gontmued.Uj^finjr 
jlhe  rent  of  100/.  until  her  death  in  February,  1821,  to  the 
repre^entati  veaof  Mrs.  Jlfoo^Aam,  when  the  plaintiff,  aa  aMeat 
daughter  and  executrix  of  her  mother,  BHixabeih  N^ane^ 
took  poaaesaion  and  carried  <m  business  in  the  house  mtil 
the  12tb  of  April  in  that  year;  when  Meux  if  Co.  wtthonf 
any  premus  demand  or  notice,  distrained  for  six  years 
and  a  quarter's  arrears  of  rent,  due  at  Lady-dofff  182l»  a^ 
70A  jker  atmum^  after  deducting  40/.  a  year  as  the  ran^. 

• 

reaerred  in  the  lease  granted  by  Mootham  to  Jk^rbj/f 
and  which  they  were  willing  to  allow.    It  was  also  proTe<^ 
tl^ii  no  rent  was  paid  by  Meux  ^  Co.  tq  JbToo^Aavi'*  wi- 
dow or  her  representativeai  after  Lad^'daj/^  1815,  agr. 
had  they  ever  made  any  demand  for  rent  on  the  pl^ia?, 
tiff/a  father,  mother,  or  herself  until  the  distress  in,  (|uc% 
tion  was  levied,  allhough  they  continued  to  Sjiippjy  tb^} 
house  with  beer.— .Under  these  circumstances,  the  l4)^d^ 
Chief  Baron  stated,  that  whether  there  had  been  a  le^. 
determination  of  the  original  tenancy  by  the  plaintiff  ^s  father, 
to  Meux  ^  Co.,  was  purely  a  question  of  law;  which  J^. 
ipg  acquiesced  in  by  counsel,  he  did  not  leave  the  Acts  tp: 
the  jury,  but  directed  a  verdict  to  be  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court;  and  that  if  they  should . 
think  there  was  no  legal  determination  of  the  lease  to  Meux 
if  Co,,  or  that  the  plaintiff  could  be  considered  as  holding 
under  them  instead  of  Mrs.  Mootham^  a  verdict  was  to  be 
entered  for  the  defendant. 

• 

Mr.  Seijeant  JLens,  in  the  last  Easter  Term,  acoordingly 
obtained,  a  rule  nut,  that  this  verdict  might  be  set  aside, 
and  s  verdict  entered  for  the  defendant  inetoad  tlweof$ 
und  submitted  that  although  the  plaintiff's  father  had  ac- 
cepted a  new  lease  from  Mooiham^s  widpw^  yet  that  it 
could  not  have  the  effect  of  destroying  the  original  holding 


voder  Mews  Sf  Co.^  and  consequeiilljr  tbat  tbe  plrintiff  vJS^ 
mMt  »tlll  be  eonsider^  as  tbeir  teDant,  on  the  gnnind  tbat* 
afebafeft  in  r^levin  cannot  diapnte  bis  landloi^'s  title; 
attdaathe  plaintiflfa  fatbter  was  Originally  let  into  posses* 
skm  of  tbe  premises  under  Mekx  ^  Co^  notbing  less  tbn^- 
a-^egal  eviotion  oonld  be  pleaded  in  bar  to  the  defendant's 
(Cognisance*  ^dd  be  relied  on  tbe  case  of  Balk  ▼•*  WmU 
wooA(fifi  where,  in  an  action  for  use  and  occupation,  the 
defendant  having  entered  on  the  premises  under  the  plains 
tfflT,  it  was  held  that  be  could  not  shew  that  tbe  title  of  the 
lattet  bad  expired,  unless  be  bad  solemnly  renounced  it 
at  'tUe  time,  and  commenced  a  fir^b  holding  under  another 
person:-.  *    v    * 

Mi^.  Serjeant  Toddy  now  shewed  cause,  and  contended 
tbat  as  MwAham  bad  only  a  life  interest  -in  the* premises; 
with  a  power  under  the  settlement  to  grant  a  lease  foir 
twentjr-one  years;  instead  of  which,  he  bad  demised  them 
fbr  ^fty*tbree  years  and  a  half,  tbat  lease  was  absolutely 
void  as  against  the  person  next  in  remainder.  His  widow 
therefore  was  entitled  to  grant  a  new  lease  at  any  time  af- 
ter his  death,  as  she  bad  not  acquiesced  in  or  b^en  a  party 
to  tbe  former.  By  her  causing  a  notice  to  quit  to^  be 
seri^ed  oh  JfefetAT  ^  Cb.' as  well  as  their  sub-tena(ht  Neave^ 
(the  plaintiff's  father),  it  determined  the  estate  of  both ;  * 
and  a  hew  lease  was  accordingly  granted  by  Mx^.  Mootham 
to  Neave  at  an  advanced  rent,  and  which  bad  accordingly 
been  since  paid  to  her  as  the  superior  landlord.  Neave 
most  therefore  be  taken  to  have  attorned  to  her,  and  as  no 
demand  for  rent  was  made  by  Meux  Sf  Co.  for  six  years 
and  a  quarter  previoaHly  to  tbe  distress  in  question,  thdy 
Iriiiist  be  considered  as  having  acquiesced  in  such  attoro- 
mintf  or  at  alt  events  as  being  cognizant  of  it,  as  they  ne^ 
i^r  paid  any  rent  to  Mrs.  Mootham  after  such  new  lease 

•      .-  •  ,•  (#)eCiinip.  II.  "•• 


ittt-  eAWDIftMmMMIIM-tmil, 


qvUnMb  fipoH  Ai/(f  r.  VFeiiipoorf,  •»  Ibere  Ih^awMd  ten* 
aBcjrcoBliniied  andiexiated  at  the  lime  ef  1I19 ^Mlaiiiiienot* 
flf  ibe  actioDy  wkilal  kere^  tk»  migtml  temmcf  vmrn- 
;  ihft  leaae  granted  by  JtfoolAam  fti^  IWiy  1m« 
ng-  altegodier  roki,  and  not  aMwely  i^tiMoMew  Theie^  Ukv 
it doeB.not  appear  tbat  tbe  landlord  waa  efcr  iafonaed  of 
any  daiai  oonfliding^  wiA  b«  o/wm  title,  ar  Aaf  faa  waa 
aaiare  of  An  aeiaoia^or  farfeitnie  of  Aa  oofybaM  teneoianfc 
to  tbekasd  of  IbraiaaoivitUlal  baae^ifirav  9  Gbw  bad  £^ 
notiaa  of  the  advem  dainkof  Mm  MaoiAmnif.  tataavperior 
kndlBadrby  beii^  aerved  witb  a  notiaa  1i»i;init»  ani.bfr 
wfcieb  tbeir  title  was  l^ally  determined,  Altbongb  it  Ja 
traa  tbat  a  tenant  cannot  diapnte  bia  landlord'a  title  jn  .an 
aatfen  af  lepkrin,  yetbemayabew  ibalbisinteMtijado^ 
ttwained;  -and  if  a  landlord  liea  by»  and  anWpw  u.t»  to  be 
denoy  ancb  aa  allowing:  a  aaw  kaae  to  he  oj^eonied  nt  m 
inewnaad  rent»  and>  Aereby  aoknowledgii^  tbe  title  of  ii 
new  landlord».aad  net  inetractiDg  bia  tenant  ^  mubC^  it  i« 
eompetent  for  tbe  la^r  to  say  tbat  bia  former  tensppigF 
ie  determined;  and  more  particularly  s%  as  in  tbia  c^w 
Jleaap  Sf  Co^  paid  no  rent  to  Mca.  Mootham  after  siieb 
new  leaee  waa  executed;  and  if  tbey  may  distrain  imd^ 
sacb  circumslanosB,  at  tfie  diatance  of  six  y eaia,  tbqr  maiy 
da  so  at  any  period  witbin  tbe  term  of  tbe  fifiy-threa 
yearn  granted  by  tbe  origimd  leases  and  wbicb  will  not  ex- 
pire until  the  year  183& 

Mr..  Serjeant  Bosanqvet  in  support  of  the  rule»  relied 
on.  the  general  principle,  that  a  tenant  in  replevin  canoot 
dispute  tbe  continuance  of  bis  landlord's  title»  under  whom 
bn^  originally  beld»  and  altboogh  rent  may  be  in  arrear  for 
a  number  of  years,  it  will  not  prejudice  tbe  claim  of  thin 
ll^tar.  Tbe  plaintiff,  aa  tbe  representatire  of  tbeorigini^ 
tenant,  should  baye  giFon  notice  to  Meux  ^  Co.  tbat  ahe 
held  adrersdy  to  tbem,»or  at  all  events  sbooM  bave  giv^n 


HiMiiiotiMfoMiMkiBveri  M  whkfa  they  might  W* tfobght 

an  acfioh  of 'ejectinetit  without  notice,  m  order  lo  alMer* 

tftjii*  trheffaor  their  title  had  been  determined  er  not;-^ 

Thecilee  otBail$  n  Wttho^od  determined^  that  in  an  m* 

tfoii  for  nee  and  ocenpation,  the  tenant  conld  not  eh«ir 

that  his  landlotd^*8  title  had  expired  unfeea  he  aotnallyre«i 

n«unced  it  at  the  time  %  and  that  'deetrine  to  applicable 

tonn  aetioo  of  replet^hi.    But  it  is  ethenrise,  in  the  case  ef 

mr  ejeotmenly  n  there^  the  tenant  is  eensidered  a»  a  tn»» 

panser  and  not  a  continahig  tenant ;  hot  if  n  penon  agrees 

tnti&ei  n  boose  or  land,  and  occupies  it  aecssdinglyy  it  is 

Mtf  ihenmbeut  on  the  party  letMng  It  to  shew  any  tMe^ 

aftfd4he  oeenpier  most  Mntiiine  m  his  tenant^  and  pay  seM 

t#'liim  alone,  as  the  same  tenancy  contittaea  whieb  waa 

created  by  the  original  demise.    Lord  Bllemb^rotiffk,  ik 

BoUb  t.  Wesiwaody  adced  whether  the  defendant  by  any 

foMsri-aot  rcfnouneed  the  plaintiff's  title,  or  dhrested  liinii» 

selfof  ibe  possession  he  obtained  nnder  Umf  nat  ^vea^ 

tidn  ia  appKeable  to  the  present  ease,  ftr  the  plaintiff  never 

dld'imy  act  to  renotfnce  o^  disclaim  the  tide  of  MeturSfCojf 

and  any  agreement  between  her  father  and  Sfrs.  JAoMmi 

cnniiot  aflect  the  plaintiff;  and  it  must  be-now  taken  that 

shef  held  under  Meux  SfCh.  at  the  time  the  distress  in  qnes^ 

tioti  wair  made.  

■*-  '  -  •  ,  ".  .     ' 

'  Mr.  lostice  Pauk. I  am  of*  opinion  that  this  veidiot 

oagbt  not  to  be  disturbed.  By  so  deciding,  We  shall 
not  weaken  the  case  of  Balls  v.  fFestwoodf  for  I  perfectly 
concur  with  the  grounds  of  that  decision;  nor  shall  we 
impeach  the  doctrine  there  laid  down  hjLordMllenboroughp 
as  it  in  sufficient  to  say  that  the  present  differs  rery  mate- 
rlaRy  IVom  it  both  in  facts  and  circumstances.  It  is  quite 
cTear  that  a  tenant  cannot  be  permitted  to  impeach  the 
ystUdity  of  his  landlord'ii  title;  still,  however^  it  is  compcli* 
tient  for  him  to  shew  that  sudi  title  has  erptred^  ami  gene-^ 
tfMy  npeaikiog,  a  tenant  who  holds  or  e<ecnpies  tinder  tis 


€AtSS  IN  MICHABLM AS  TBEM^ 

original  landlord  cannot  afterwards  cbabg;e  his,hoIdingtbat 
jnuat«:Continae  to  pay  rent  to  the  party  whose  title  he  first: 
recognized.  What  then  are  the  circnmstances  of  this  eapef 
MooiAam  originally  granted  a  void  lease  to  Darhy^  which, 
after  several  mesne  assignments,  was  vested  in  Meux  Sf 
Co.  who  underlet  the  premises  thereby  demifed  to  the  father 
^  of  the  present  plaintiff.  Mrs.  Mootham^  after  the  death  of 
'lier  husband  being  legally  entitled  to  the  property,  caused  ^ 
AOtice  to  quit  to  be  served  on  Meux  Sf  Co*  and  the  plaintiff's 
lather,  the  then  tenant  in  possession.  Meux  Sf  Co.  did  not  dis- 
pute, but  rather  admitted  her  title,  as  they  raised  no  objec- 
tion when  they  wer^  served  with  the  notice  to  quit..  The 
plaintiff's  father  afterwards  paid  an  increased  rent  to  Mrs. 
MoothatHf' to  which  JUewx^  Co. acquiesced;  as.they.afr 
iterwards  paid  no  rent  to  her,  not  did  they  make  any  claim 
im,  the  sub-tcfnants  or  occupiers  for  six  years  and  a  quai^ 
.ter,  although  they  continued  to  supply  the  house  with 
.beer,  and  were  regularly  paid  for  it  by  the  plaintiff's  6^ 
ther,  mother,  and  herself,  and  during  all  which  time  the 
•rent  was  paid  by  them  to  Mrs.  Mooikam.  This  therefore 
appears  to  me  to  have  been  an*  acquiescence  on  the  p«^ 
of  Meux  Sf  Co.  as  to  the  determination  of  their  title,  and 
.equivalent  to  a  disclaimer  by  the  tenant  Neave/  yet,  it 
has  been  said,  that  the  plaintiff,  as  representative  of  ^tbe 
original  tenant,  should  have  given  them  a  notioe  of  djs* 
claimer;  but  in  Balls  v.  fFestwopd^  Lord  EUenboromgh 
iasked  '*  whether  the  defendant  divested  himself  of  the 
possession  he  obtained  under  the  plaintiff,  and  commenced 
a  fitesb  holding  under  another  person?"  Here,  it  might  |ie 
.answered,  that  the  tenant  not  only  held  under  another, but 
.paid  rent  to  such  other  person  for  six  years  and  a  quarter, 
during  which  Meux  Sf  Co.  made  no  claim,  nor  did  they  evser 
venture  tointerfere;  butthey  themselvesdiscontinuedtopay 
rentto  Mrs.  Afbo/AasiafterjLac/jf-cbiy,  1615,  when  theirtenn 
must  be  taken  to  have  expired  according  to  the  notice  tp  quit 
Under  these  circumstances,  therefore,  it  appears  to. mo 
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tbat  they  admiUed  that  they  had  no  tie  to  receive  the  irent  \^^^ 
in  question,  or  at.  all  events,  by  their  having  Iain  by  so 
long,  that  it  amounted  to  an  acquiescence  by  them  for 
Mrs.  Mootham  to  receive  the  rent;  and  more  particularly 
so,  as  they  continued  to  supply  the  house  with  beer,  with- 
out attempting  to  enforce  or  even  demanding  any  rent  as 
due  to  them  on  the  lease,  under  which  the  defendant 
DOW  makes  cognizance.  It  is  only  necessary  further  to  ob- 
serve,  that  the  counsel  at  the  trial  acquiesced  with  the  Lord 
Chief  Baron,  that  the  question  in  ^his  case  was  a  mere 
question  of  law,  and  not  for  a  jury. 

Mr.  Justice  BuRRouGH. I  also  think  that  the  verdict 

as  it  now  stands  is  perfectly  right.     It  is  a  well  known  prin- 
ciple that  a  tenant  cannot  renounce  his  landlord's   title; 
but  when  the  former  is  called  on  to  pay  rent  by  two  dif- 
ferent claimants,  he  must  resort  to  a  Court  of  Equity,  by 
filing  a  plea  of  interpleader.    Here,  however,  it  appears 
to  me,  that  Menx  Sf  Co.  by  their  own  conduct  relinquished 
all  idea  of  asserting  their  title  to  receive  rent  from  Neave^ 
as  their  sub-tenant:  for,  in  the  first  place,  their  original 
title  was  at  an  end,  as  the  lease  assigned  to  them  was 
void  at  law ;  and  in  the  second,  a  notice  to  quit  was  not 
only  served  on  them,  but  on  Jfeate  theirtenantalso.    This 
notice  was  gsven  for  the  express  purpose  of  shewing  that 
Mrs.  Mootham  considered  that  their  title  was  at  an  end. 
Besides,  it  appears  that  there  were  dealings  for  several 
years  afterwards,  between  Meux  Sf  Co,  and  the  tenants  of 
the  premises,  and  that  the  former  were  constantly  in  the 
habit  of  supplying  the  latter  with  beer,  which  was  regu- 
larly paid  for,  and  yet  no  demand  whatever  was  made  by 
them  for  rent  for  more  than  six  years.    On  the  whole, 
therefore,  it  appears  to  me  that  their  silence  must  be  tak- 
en as  an  acquiescence  by  them  as  to  the  determination  of 
their  title,  and  tbat  it  was  properly  so  considered  by  the' 
late  I«ord  Chief  Baron  at  the  trial.     Although  such  ac- 

VOU  VIII.  D  D 
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^1^^  qaieaeence  might  be  a  matter  of  fiiet  to  go  to  a  juiy^  jot 
as  tbe  comuiel  in  tbe  cause  treated  it  as  a  mere  qpie^tioii 
of  law,  there  appears  to  me  to  be  no-^gimind  vhalevw  to 

m 

disturb  the  verdict  found  for  tbe  plaintiff*     This  role, 
tberefofe,  must  be 

Discharged  (a). 

■  » 

(a)  See  Ward  ▼.  Mtuan»  9  Price,  291- 


ySiiit.  Taylor  v.  Evans. 

Where  a  iber-  JUr.  Serjeant  Pe//,  on  a  former  day  in  this  Term,  ob« 
ing  reccWed  a*  taiucd  a  rule  calling  on  the  plaintiff  to  shew  cause  why 
writ  to  arrest     |I|q  defendant  should  not  be  dischare:ed  out  of  custody  as 

the  defendant,  ^  v     ' 

permitted  him  to  this  suit;  and  that  three  persons,  by  the  names  of  Sweet, 
on  Wa^'ilmu-  ^<>*»5^»  ^^^  WiUm,  might  pay  the  cosU  of  this  applied- 
log  to  pat  in  tion,  which  was  founded  on  an  affidavit,  stating  tbat  Sweet 
aftenranii&Ad-  ^^  ^^  officer  to  the  sheriff  of  ^tye(/05ea;,  and  tbat  Young 
ing  that  the       hqiI  fPt/tfontook  the  defendant  to  a  lock-up  house  k^fit 

bail  intended       ,1^.  «.  ,**i.,  '.', 

to  be  pat  in  by  the  former,  on  Sunday ^  ifae  9th  instant^  stating  tbat 
were  infoWent,   Ytntng  was  one  of  the  defendant's  bail,  and  that  he  had 

he  pat  in  bail  ,         .       .         . 

for  hii  own  m-  come  to  render  him  in  his  discharge.  That  Wilson  >iras 
wi^ooftbe^      also  a  sheriff's  officer,  and  acquainted  with  Sw^et^  and 

consent  of  the  that  TouUg  Was  the  foUowCr  of  fFilson*  That  the  de- 
took  him  in  cat-  fendant  was  accordingly  confined  in  the  house  of  Swert; 
todj  in  their      mij  i[^^i  [f  Young  had  become  bail  for  him,  it. was  done 

discharge  the  .  ' 

day  prerions     witfaout  his  knowledge  or  consent.    , 

to  that  on  which 
the  defendant's 

time  for  patting  Mr.  Serjeant  Vaughan  now  shewed  cause  on  affidavits, 
tt^:The  which  istated  that  Wilson  having,  in  September  last,re- 
Conrt  ordered    oeived  a  Writ  to  arrcst  the  defendant  as  the  acceptor  of  a 

the  defendant  • 

to  be  discha^g' 

ed,  and  the  c^cer  to  pay  the  costs  of  the  application;  and  it  appearing  that  two  others  weie 

inplicattd  in  the  transaction,  they  were  required  to  join  in  tbe  payment  of  sveh 


IN  THB  rOVkTR  YEAB  OF  OEO«  IV*  S99 


ImH  tf  Mduiige  for  252:  he  served  hiiii  on  tb^Olh  Oeit^ 
ter,biif  allowed  him  to  remain  at  hirge  on  his  promising  to 
procure  good  baili'  That  be  gave  in  the  names  of  two  e^ak^ 
penons  as  bail»  who  were  both  in  the  King*s  Bench  Prison. 
That  a  bail-bond  was  afterwards  prepared  and  execnted.bj 
one  bail  oiily ;  and  that  on  the  6th  instant,  Wibon  having 
been  informed  that  the  sheriff  had  been  ruled  to  return 
the  writ,  he,  on  the  following  day,  caused  Young  to  be  en- 
tered as  the  other  bail,  for  the  purpose  of  indemnifying 
himself,  but  without  obtaining  the  defendant's  previous 
consent,  and  that  he  was  accordingly  repdered  on  the  9th, 

as  abpve  stated. Under  these  circumstances,  the  learned 

Serjeapt  contended,  that  WiUan  was  fully  justified  in  act* 
ing  as  he  did,  through  the  misconduct  or  want  of  good 
faith  on  the  part  of  the  defendant,  as  he  had  acted  sur- 
rep^tiously  in  not  baving  procujed  two  proper  or^  respon- 
sible persons  as  bail,  according  to  his  original  undertakings* 
The  officer  was  consequently  imposed  on,  and  warranted 
in  putting  in  Young  as  bail,  without  the  knowledge  or 
consent  of  the  defendant.  At  all  events,  Sweei  cannot  be 
considered  as  being  responsible,  as  he  could  not  know  un- 
der what  authority  Wihan  acted^  when  he  brought  the  de- 
iendant  to  his  bouse. 

Mr.  Serjeant  Pell^  in  support  of  the  rule,  submitted 
that  Young  could  not,  under  any  circumstances,  be  put  in 
as  bail  for  the  defendant,  as  he  stood  in  the  situation  of  a 
sheriff's  officer;  and  he  produced  an  affidavit,  stating  that 
the  time  for  the  defendant  to  put  in  bail  did  not  expire 
until  the  10th  instant,  although  Wilson  had  thought  pro- 
per to  do  so  on  the  7th,  and  taken  the  defendant  into  cus- 
tody on  the  9th« 

Mr.  Justice  Park.  .—The  defendant  was  brought  before 
me  at  chambers  on  the  11th  instant,  by  virtue  of  a  pre- 
rogative writ  of  kaheoi  corpus,  which  should  never  be 
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tekeb  oul  witbout  a  Special  applieatioir;  for  if  llik>pre-^ 
caution  were  not  taken»  it  might  be  prodtiotiVeofth^iiiiM 
iieriotw  conseqaencesy  and  made  a  mediutn  of  tbrowtng 
open  all  the  priison-doorB  in  the  kingdom.  Howef^r;  it 
appears  to  baTe  been  done  inadvertently.  But  the  Coort' 
must  see  that  justice  is  purely  administered,  and  that  tbeir 
officers  conduct  themselves  with  fidelity  and  propriety. 
The  whole  of  the  proceedings  in  this  case  appear  not  'only 
to  have  been  outrageous,  but  altogether  unjostifiable.  Iff /- 
$on  neglected  his  doty  in  the  first  instance,  and  as  ¥&wiff 
was  his  follower,  he  could  never  be  answenlMe  or 
amenable  as  bail;  and  as  Sweet  also  appears  to  be  impli- 
cated in  the  transaction,  it  is  but  just  that  these  parties 
should  pay  the  costs  of  this  application. 


Mr.  Justice  Bitrrough  concurring,  the  rule  was  accord 
ingly  made 

Absolute  (a). 

(a)  See  Rex  v.  BnUher,  Peake's  N.  P.C  168,  Sd  edit  s»ft 


Copland  v.  Powell,  £sq. 


Saiurdnf, 

iff^ic^L'fo?*'^  This  was  an  action  on  the  case,  and  brought  against  the 
arrears  of  tax-    defendant  as  late  sheriff*  of  the  county  of  Kent^  for  an  ex- 

rtat"nu  «*Geo.  ^^^^^^^  '^^7  ^n^er  a  writ  of  levari  facias,  issued  out  of 

3.  c.  141,  No.  the  Court  of  Exchequer^  under  the  statute  48  Geoi  3, 

it  not  eatitled  ^  ^^^'  against  the  goods  of  the  plaintifiT,  in  respect  of  ai^ 

to  a  month's  rears  of  assessed  taxes  due  from  him  to  the  Crown.    The 

▼ioosly  to  an  ^***  couut  of  the  declaration,  after  stating,  the  issuing  ot 

crmmcncl"/  *®  ^'^  ^"^  delivery  thereof  to  the  defendant  as  sheriff, 

a^nst  him  for  averred  that  he  seized  and  sold  fixtures,  when  there  were 

ll^/hTfeSf^  more  than  si^dent  moveable  goods  and  chatteb  on  tba 

there  being  no 

clause  in  that  act  reqairing  sach  notice. 
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pH^miseB  (o  satisfy  the  debt  di^  to  the  Crown,  and  ex-  }^^' 
peaces  of  Jevying.  The  second  count  stated  that  he  seioed 
more  goods  than  were  sufficient  to  pay  the  arrears  due 
\  aad  «Qsts  of  the  levy^  and  sold  fliem  at  a  much  less  sum 
than  they  were  worth ;  and  the  third  count  was  in  trover.  *^ 
PJeUt  Not  guilty.  At  the  trial  before  the  late  Lord  Chief 
fiaron  Bicharda^  at  the  last  Spring  assizes  at  Maidstone^ 
after  the  plaintiff's  counsel  bad  opened  his  case,  and  pro- 
ceeded to  exaokine  a  witness,  it  was  contended  for  the  de- 
feodant  that  he  must  be  nonsuited,  inasmuch  as  be  had  not 
given  the  defendant  a  month's  notice  of  action,  to  which  he 
was  entitled,  previously  to  its  commencement,  under  die  sta- 
tute 43  Geo.  8,  c.  99,  s.  70  (a).  His  Lordship  took  a  note  of 
the  objection,  but  aUpwed  the  cause  to  proceed,  in  order 
that  the  jury  might  assess  the  damages,  in  case  the  plaintiff 
should  be  entitled  to  recover  on  the  merits;  and  it  appear- 

(a)  By  which  ,it  is  enacts,  that  '*  if  aDy  action  or  suit  shall  be  brought 
against  any  person  or  persons  for  any  thing  done  in  pursuance  of  that 
act,  or  any  act  for  granting  duties  to  be  assessed  under  the  regulations 
of  that  act ;  such  action  or  suit  shall  be  commenced  within  six  calen- 
dar months  next  after  the  fact  committed,  and  not  afterwards,  and  shall 
be  laid  in  the  comity  or  place  wht^re  the  cause  of  complaint  arose,  and 
not  elsewhere;  and  that  no  writ  or  process  shall  be  sued  out  for  the 
commencement  of  sucfi  action  or  suit,  until  one  calendar  numth  next 
after  notice  in  writing  shall  have  been  delivered  to,  or  left  at  the  usu^l 
place  of  abode  ofswih  person  or  persons,  by  the  attorney  or  agent  for  the 
intCDded  plaintiff  or  plaintiffs;  in  which  notice  shall  be  clearly  and  com- 
pletely contained,  the  cause  an(i  causes  of  action,  the  name  and  place  or 
places  of  abode  of  the  intended  plaintiff  or  plaintiffi,  and  of  his  or  their 
attorney  or  agent ;  and  no  evidence  shall  be  given  on  the  trial  of  such  ac- 
tion  or  suit  of  any  cause  or  causes  of  action  than  such  as  is  or  are  contain* 
ed  iti  such  notice;  and  the  intended  defendant  or  defendants,  to  whom 
such  notice  shall  have  been  delivered,  may  at  any  time  before  the  ex- 
piration  of  such  calendar  month  tender  amends  to  the  intended  plain- 
tiff or  plaintiffs,  his  or  their  attorney  or  agent;  and  in  case  such  amends 
are  hot  accepted,  may  plead  such  tender  in  bar  to  any  action  or  suit* 
to  be^  brought  against  him  or  them,  grounded  on  such  notice,  writ,  or 
process." 
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iog  tbat  the  defendadl's  officer  bad  sold  more  than  mM^ 
cieni  to  satisfy  the  sum  required  to  be  leried  under  die 
writ,  they  found  a  verdict  for  the  plaintiff  on  the  second 
count  of  the  declaration,  damages  40«.»  which  they  con- 
sidered the  amount  of 'the  surplus  in  the  hands  of  the  de- 
fendant or  bis  officer;  and  they  found  for  the  defendant  on 
the  oth^r  counts.  Leavet  however,  was  resierved  to  him  to 
move  the  Court  to  set  aside  the  verdict  for  tlie  plaintiff,  and 
enter  a  nonsuit,  in  case  they  should  be  of  opinion  that  the 
objection  as  to  the  want  df  notice  warf  well  founded. 


Mr.  Serjeant  Taddy^  in  the  last  Baiter  Term,  accord- 
ii^ly  obtained  a  rule  ntri,lEind  submitted  in  the^frff  plaee^ 
that  as  the  levari  fadae  was  issued  by  virtue  of  the  as- 
sessed tax  acts,  and  the  present  cause  of  action  arose  from 
an  act  done  in  pursuance  thereof,  the  defendant,  as  sheriti^ 
was  entitled  to  a  calendar  month's  notice  of  action,  pr^ 
viously  to  its  commencement,  under  the  statute  43  Qeo.  3; 
and  that  although  the  levy  was  made  under  the  tS  Oeo. 
8,  c.  141  (a),  still,  that  all  the  statutes  relating  to  the 
collecting  and  levying  assessed  taxes,  must  be  taken 
in  pari  maierid;  and  that  the  defendant  ought  to  have 
been  allowed  the  opportunity  of  tendering  the  plaintiff 
amendar  before  the  action  was  brought.     Seetrndfy,  sup- 


(a)  Ad  act  to  amend  the  acts  relatiog  t6  the  duties  of 
and  to  regulate  the  aaBes^pieut  and  collection  of  the  same^  whereby,  after 
reciting  that  it  was  expedient  that  certain  of  the  powers  and  proriaioBi 
for  assessing  and  collecting  the  duties  under  themanagemeut  ofdie 
commiBstoners  for  the  affairs  and  taxes  of  Great  Britain^  should  be  va- 
ried and  amended  in  the  particulars  thereinafter  mentioned;  it  was 
enacted,  that  all  assessments  of  the  said  duties,  or  any.of  them»  should 

_  _  « 

be  returned,  estimated,  ascertained,  and  made,  and  that  the  said  duties 
should  be  collected,  levied,  paid  over,  and  accounted  for  under  and  sub- 
ject to  certain  rules  and'  directions  which  should  be  deemed  as  part  of 
that  act,  as  if  the  said  rules  and  directions  had  severally  and  le^teo* 
tivdy  been  inserted  therein  under  a  special  enactment 
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posiDg^  tbe  defendant  not  to  be  entitled  to  Buch  notice,  the 
plaintidT  cannot  recoveri  as  no  demand  was  made  on  the 
defendant  for  the  surplus  arising  from  the  levy  before 
the  commencement  of  the  suit;  and  in  J^eries  f.  Shepm 
pard  (a),  where,  in  an  action  brought  against  the  sheriff 
for  money  levied  under  a  ^fieri  facia$i  i^^itbout  any  pre* 
vious  demand,  the  Court  stayed  .the  proceedings  on  pay- 
ment of  the  sum  levied,  without  costs.  So,  here,  the  de- 
fendant was  ready  to  pay  over  the  surplus  to  the  plaintiff 
whenever  it  might  have  been  demanded;  but  the  plaintiff, 
instead  of  doing  so,  laid  by,  and  went  down  to  trial. 
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The  Court  observed,  that  this  being  a  debt  due  from  the 
plaintiff  to  the  Crown,  was  not  like  the  case  of  an  indi- 
vidual ;  or  ihat^  at  all  events,  the  sheriff  should  have  iappli- 
ed  to  the  Court  to  stay  the  proceedings,  as  in  Jefferies  v. 
Sheppatdj  and  not  allowed  the  plaintiff  to  have  gone  down 
Co  trial  ^.^  the  rule  was  accordingly  granted  on  the  first  point 
onty,  tnz.  as  to  whether  the  defendant  was  entitled  to  no- 
tice of  action. 

Mr.  Serjeant  Bosanqnet  shewed  cause  on  tf  former  day 
in  this  Term,  and  submitted,  that  the  levy  having  been 
made  by  the  defendant  as  sheriff,  under  the  statute  48 
Geo.  3,  c.  141,  No.  6,  Rule  2*,  by  which  a  particular 


(a)  3  Barn.  &  Aid.  690. 

*  NoJ^.  Rules  and  directioos  for  paying  to  the  Receiver-General,  and 
acGoanting  for  the  duties  received  by  the  collectors. 

J^irit,  The  collectors  were  to  pay  the  duties  levied  to  tiie  Receiver* 
General,  and  account  with  him  twice  in  each  year,  on  which  he  was  to 
give  them  a  receipt;  but  if  the  collectors  should  not  account,  they 
should  deliver  to  the  Receiver-General  a  written  schedule  signed  by 
tlienij  containing  the  name  of  each  defaulter,  and  the  sums  in  arrear 
from  each. 

Second.  Every  such  schedule,  being  certified  under  the  hand  of 
the  Receiver- Genera],  or  his  deputy,  of  the  county  or  division  where  the 
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18^,  mode  of  levying  for  arrears  of  .ajiseased  taxes  ia  cleaify 
pointed  out,  and  which  is  altogether  diflPerent  from  that 
prescribed  by  the  43  Geo.  3»  c.  99;  as  by  the  48  Geo.  8, 
the  certificate  of  the  schedule  of  arrears  by  the  Reeeiver- 
General,  is  to  be  taken  as  sufficient  evidence  of  a  debt  due 
to  the  Crown»  and  a  sufficient  authority  to  the  Barons  of 
the  Exchequer  to  cause  process  to  issue  to  levy  the  sobi 
in  arrear;  and  the  sheriff  is  directed  to  levy  the  same  with- 
out delay,  as  for  a  debt  due  to  his  Majesty*  Whereas,  by 
the  33d  section  *  of  the  43  Geo.  3,  the  coHectore  were  ao« 

arrears  accrued,  to  the  Court  of  Exchequer  at  Wertmmgter,  shall  be 
received  and  taken  aa  sufficient  evidence  of  a  debt  due  to  his  Mi^esty, 
and  shall  be  a  sufficient  authority  to  the  Barons  of  the  said  Court,  or 
anyone  of  tlieiii«  to  cause  process  to  be  issued  against  such  defaulter 
named  in  the  said  schedule,  to  levy  the  whole  sum  in  arrear  and  un* 
paid  by  such  defaulter;  and  the  sheriff  or  ether  officer  to  whom  the 
said  process  shall  be  directed,  shall  without  delay  cause  the  whole  sum 
in  arrear  to  be  levied  by  due  course  of  law,  as  a  debt  due  to  hb  Ma* 
jesty  on  record,  with  aH  costs  and  expences  attending  the  same;,  aad 
shall  pay  the  monies  so  levied,  after  deducting  the  said  costs  and  ex- 
peuces  to  the  said  lleceiver-General  or  his  deputy,  and  shall  make  return  of 
the  said  process  to  the  said  Court,  according  to  the  due  course  thereof.** 
*  By  which  it  is  enacted,  "that  if  auy  person  or  persons  shall  refuse  to 
pay  the  several  sum  and  sums  charged  upon  him  or  them,  by  any  actor 
acts  granting  the  duties  therein  mentioned,  or  any  other  duties  to  be 
assessed  under  the  regulations  of  that  act,  upon  demand  made  by  the 
collector  or  collectors  of  the  division  or  place,  according  to  the  pteeepts 
or  estreats  to  him  or  them  delivered  by  the  conmiiissionenu  it  shall  be 
lawful  to  and  for  such  collector  and  collectors,  or  any  of  them,  who  were 
thereby  respectively  thereunto  authorized  and  required,  for  non-pay- 
ment thereof  to  distrain  upon  the  messuages,  lands,  tenements,  and 
premises,  charged  with  any  sum  or  sums  of  money,  or  to  distrain  the 
person  or  persons  so  charged,  by  his  or  their  goods  and  chattels,  with- 
out any  further  authority  from  the  commissioners  for  that  purpose, 
than  the  warrant  to  such  collector  or  collectors  deUvered  at  the  time 
of  his  or  their  appointment;  and  the  distress  so  taken  to  keep  by  the 
space  of  four  days,  at  the  costs  and  charges  of  the  party  so  retotng; 
and  if  the  said  party  did  not  pay  the  respective  sums  of  money  so  due 
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thorized  to  distrain  for  the  arrears  of  duties  imposed  by  ^188^ 
that  act,  without  any  further  authority  from  the  .commis- 
sioners, than  the  warrant  delivered  to  such  collectors,  at 
tbe.time  of  their  appointment.  The  notice  required  by  the 
70th  section  of  that  act  must  be  confined  to  the  persons 
specified  and  acting  in  pursuance  of  it,  and  cannot  be  ex- 
tended to  the  48  Geo.  3,  as  that  statute  contains  no  clause 
by' which  a  plaintiff  is  bound  to  give  the  sheriff  a  month's 
notice  of  action,  and  from  which  it  must  be  presumed  that 
such  notice  was  not  required  to  be  given,  as,  if  it  had  been, 
the  Legislature  would  have  introduced  a  specific  clause 
to  that  effect,  as  in  the  previous  statute  of  the  43  Oeo.  3, 
€.89. 

Mr.  Seijeant  Toddy ^  in  support  of  the  rule,  contended, 
that  as  under  the  provisions  of  the  statute  48  Geo.  3,  c.  141, 
the  sheriff  wais  expressly  directed  by  the  Legislature  to 
levy  the  arrears  of  taxes,  instead  of  the  collectors  appoint- 
ed under  the  43  Geo.  3,  c.  99,  it  might  feirly  be  inferred 
that  the  protection  given  to  the  one,  should  be  extend- 
ed to  the  other,  and  more  particularly  so  as  the  clear 
intent  of  the  Legislature  was  to  protect  all  persons  ge- 
nerally, by  whom  the  collection  of  the  taxes  for  the  ^re- 
venue should  be  effected.  This  will  depend  on  the  whole 
of  the  statutes  passed  for  that  purpose,  which  must  be 
construed  in  pari  maierid  and  taken  together.  Nothing 
is  repealed  by  the  latter  statutes,  except  what  is  therein 
expressed  to  be  the  subject  of  repeal;  and  wherever  any 

witbia  the  said  four  days^  then  the  said  distress  was  to  be  appraised  by 
two  or  more  of  the  inhabitants  where  the  said  distress  was  taken,  or 
other  sufficient  persons,  and  there  to  be  sold  by  the  said  officer  for  pay- 
ment of  the  said  money,  and  the  overplus  coming  by  the  said  distres* 
(if  any  there  be)  after  deducting  the  said  money,  also  the  costs  and 
charges  of  taking,  keeping,  and  selling  the  said  distress,  which. costs 
and  cha^^  the  said  officer  was  thereby  authorized  to  retain,  to  be  re- 
stored to  the  owner  thereof." 
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been  found  necessary,  it  has  been  merely  btro» 
daoed  by  way  of  re-enactment  of  the  former  acts^  and  the  re- 
gulations as  to  the  levying  and  collecting  have  never  been 
repealed.  It  is  quite  clear,  that  all  persons  acting  in  pur- 
suance of  the  43  Geo.  3,  a  99>  are  entitled  to  a  month's 
notice^  under  the  70th  section  of  that  act  By  the 
48  Geo,  3,  c.  I6I9  s.  5  *t  it  is  provided  that  the  duties  shall 
be  levied  and  collected  under  the  same  regulations  as  pro- 
vided by  the  43  Geo.  3,  c.  99 ;  and  by  s.  86,  a  calendar 
month's  notice  is  required  to  be  given  previously  to  tb^ 
commencement  of  an  action,  for  any  thing  done  in  pursu* 
ance  of  that  act,  in  precisely  the  same  terms  as  in  the  sta- 
tute 43  Geo.  3,  c.  99^  s.  70.  Although  the  duties  con- 
tained in  the  schedules  annexed  to  the  48  Geo.  3,  c,  161, 
are  repealed  by  the  subsequent  act  of  48  Cr^o.  3,  c«  55, 
s.  2 1,  yet  all  the  provisions  contained  in  the  former  sta^ 
tqte,  as  far  as  the  same  relate  to  the  ascertaining,  assessing^ ' 


*  By  which  it  is  eoftcted, "  tliat  a}1  tbe  flevend  duties  thereby  graofed^ 
shall  be  assessed,  raised,  levied,  and  collected  under  tbe  regulatioos^f 
the  43  C^.  9,  c.  99,  and  that  all  and  every  the  powers  autboritieib 
tnethods,  rules,  directious,  penalties,  foifeitures,  dauaes,  matters  and 
things  contained  in  the  said  act,  shall  be  severally  and  respectively 
duly  observed,  practised  and  put  in  execution^  as  fully  and  eflfectually, 
to  all  intents  and  purposes  as  if  the  same  powers,  &c.  &c.  were  parti- 
cularly repeated  and  re-enacted  in  the  kK>dy  of  that  act;  and  that  all 
and  every  the  regulations  of  the  4d  Geo.Sf  c.  99»  should  be  respectively 
applied,  construed,  deemed  and  taken  to  refer  to  the  43  Gem,  3,  c  ]6l, 
as  if  the  same  had. been  specially  enacted  tberein.r 

t  By  whidi  it  is  enacted,  *'  that  the  duties  contained  in  the  several 
schedules  annexed  to  the  43  Geo,  3,  c.  !6l,  and  two  subsequeut  acts 
cf  Uie  45  Geo.  3,  c.  13«  and  46  Geo.  3,  c.  78,  shall  at  and  upoK  the  re- 
spective iperiods  appoiotedfortbe  commencemeotof  Uiedutics  gmnbed 
by  IliaA aiot, ssvemlly  oease  and  determine:  sareal  ways «od  exo^t  thesa^ 
veral  powen,  provbion8,clauaes,  penalties,maitter8  andthings  contaioedai 
the  said  act  of  43  Geo,  3,  c.  16l,  for  ascertaining,  sasessing,  colldtting,  le- 
vying, paying  and  accounting  foe  the  said  duties ;  which  powers,  &c.  &c. 
shall  beand  werethereby  respectively  continued  in  full  force  and  effect^ 
for  the  ascertaining,  assessing,  collecting,  levying,  payiug,  and  acooontr 
ing  for  the  duties  granted  by  that  act. 
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ooUectiiig^  904  levyii^  tbe  dulie^^  are  thereby  saved  aftd 
excepted.  So  the  48  Oeo.  3^  c  I41|  after  directing  how 
the  datiee  shall  be  collected,  levied,  and  paid  over  ;..^pr6-i 
vides  by  No.  3»  Oiv.  3  *,  that  ^nothing  thefein  contain* 
ed  shaU  impeadi  or  affect  the  powers  or  provisions  of  the 
said  acts  for  the  recotery  of  the  said  duties,  and  that  it 
shoold  be  lawful  to  levy  the  sAme  according  to  the  said 
actjjk  Thst  most  be  taken  to  apply  to  all  the  acts 
in  force,  relating  to  the  collecting  and  levying  for  taxes 
when  the  latt^  statute  was  jpassed,  and  which  still  remain 
unaltered,  unless  there  be  any  re-enactment  to  the  contra* 
ry*  The  same  clauses,  therefore,  which  protected  collect* 
ore,  or  any  other  persons  levying  under  the  statutes  43 
Geo.  3,  c.  99,  and  43  Oeo.  3,  c.  161,  are  equally  applicable 
to  the  case  of  a  sheriff  on  whom  a  similar  duty  is  imposed  ; 
and  indeed  the  latter  is  even  entitled  to  a  larger  degree  of 
protection,  as  the  48  Oeo.  3,  c.  141,  merely  alters  and  re- 
inilates  the  mode  as  to  collecting  the  arrears,  and  does  not 
afibet  the  times  or  proportions  at  which  the  duties  are  to 
be  payable,  or  impeach  any  of  the  former  statutes  which 
were  passed  for  their  recovery.  All  the  clauses  therein 
contliined  as  for  as  regards  the  levying  are  pre(9erved,  and 
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*  No.  S.  Rules  and  directions  for  makiikg  and  retaming  the  certifi- 
cates of  assessmentp  or  certificates  of  estimates,  by  assenon  actiug  tm* 
der  the  said  acts,  and  for  making  and  collecting  the  first  asscssmcnta 
in  each  year. 

TTiird.  The  first  assessments  of  the  duties  were  to  be  made  accord- 
ing to  certain  estimates^  without  including  any  matters  ofsurcharge, 
and  to  be  collected  and  levied  in  October  and  April  in  each  year:  **pn* 
vided  always  that  Bothing  therein  contained  should  be  construed  to  al- 
ter the  times  or  proportions  at  which  the  said  "duties  were-  pay- 
able according  to  the  directions  of  the  said  acts  respectivdy,  or  in  any^ 
way  to  impeach  or  affect  the  powers  or  provisions  of  the  said  acti^  for 
the  recovery  of  the  said  duties  at  such  times,  and  in  such  proportions^ 
as  were  therein  prescribed,  and  that  it  should  be  lawful  to  demand/  re- 
ceiTCy  or  levy  the  same  according  to  the  said  acts,  any  thing  therein 
<jOntained  to  the  contrary  notwithstanding. 
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the  sheriff  is  merely  snbstitnted  for  the  cbllector,  who  now 
makes  his  return  of  arrears  doe  to  the  Receiver-General, 
which  be  certifies  to  the  Court  of  Exchequer^  on -Which 
the  Barons  of  that  Court  direct  the  sheriff  to  lery,  instead 
of  the  collector's  distraining  in  the  first  instance.  The 
sheriff,  as  the  superior  officer,  is  at  all  events  entitled  to  the 
same  privileges  as  the  inferior;  and  the  Legislature  are 
ever  anxious  to  protect  all  those  persons  on  whom  an  in* 
vidions  duty  is  cast  by  their  means,  for  the  purpose  of 
compelling  the  payment  of  those  duties  which  are  to  be 
applied  for  the  services  of  the  revenue. 

The  Court,  observing  that  there  was  no  decision  where 
a  construction  appeared  to  have  been  pot  on  either  of  the 
clauses  of  the  statutes  referred  to,  or  .any  others  which  bore 
an  analogy  to  them,  took  time  to  consider.  And  on  this 
day, 

Mr.  Justice  Park  delivered  the  following  judgiAentr 

This  case  came  before  the  Court  on  amotion  for  leave  to 
^nter  a  nonsuit,  on  the  ground  that  no  notice,  of  action  had 
l^een  given  to  the  defendant  as  sheriff,  under  the  statute 
43  Geo*  3,  c.  99,  s.  70,  which  requires  one  calendar  mouth's 
uptice  to  be  given  to  any  person  or  persons,-  of  any  action 
or  suit,  to  be  brought  against  him  or  them  for  any  thing 
done  in  pursuance  of  that  act. 

The  action  was  brought  for  an  excessive  levy>  under  a 
writ  of  levari  f actus  issuing  out  of  the  Court  of  Sxeh^ 
guers  and*upon  the  above  objection  being  taken  by  the 
defendant's  counsel  at  the  trial,  the  late  Lord  Chief  fiaren 
reported  to  us,  that  he  thought  there  was  no  weight  in  it, 
and  the  present  motion  is  founded  on  this  supposed  mis- 
take of  his  Xiordship  in  point  of  law.  But  the  Court  are 
of  opinion  that  his  Lordship  was  perfectly  right. 

The  statute  43  Geo.  8,  c.  99,  has  made  several  provattous 
fi>r  various  acts  to  be  performed  by  a  great  number  of  peiw 
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sonsint^e  execution  of  it,  witli.  respiict  to  leryiog  littd  '  Jfifij 
collecting  Qertaki  tanes  thereby  imposed^  and  mavy  of 
tbem,l»eiDg  persons  who  might  in  all  probability  be .  iiot 
well  ^quainted  with  the  lecbnicalitieti  required  by  law,  a 
(NTotection  was  thrown  around  Uiem  by  the  70th.  section  of 
the  statute,  which  has  given  rise  to,  and  been  the  subject 
of  the  argument  at  the  bar. 

By  that  statute,  howerert  no  duty  is  imposed  on  the 
sheriffs  of  counties,  their  names  are  not  even  mentioned, 
and  they  had  then  nothing  to  do  with  the.,  collation  of 
taxes^  and  therefore,  when  the  words  *'  person  or  person^* 
are  referred  to  in  that  section,  they  cannot  be  taken  to 
mean  persons  in  general,  but  such  persons  only  as  are  the 
subject  of  the  preceding  legislative  enactments  or  regula- 
tionst  as  contained  in  that  statute.    It  has  been  admittdd 
that  the  provisions  of  that  act  are  in  a  great  ineasmre  re* 
pealed  by  the  statute  48  Geo.  3,  c.  65,  s.  2,  but  it  has*  still 
been  insisted,  that  the  provisions  respecting  the  notice 
uiidcar  the  70th  section  of  the  former  act  are  still  in  force, 
and  must  be  continued ;  for  that  although  the  48  Oeo.  3, 
repeals  all  the  duties  of  the  43d,  46tb,  and  46th  Oeo,  3^  yet 
tiiat'  it  **  saves  always  and  excepts  the  several  ^  powers*, 
proivisions,  clauses,    penalties,  matters,  and  things  con^ 
taioed  in  the  last  mentioned  act  of  the  43  Geo.  3,  c.  161^  for 
ascertaining,  assessing,  collecting,  levyibg,  paying,  and 
accounting  for  the  said  duties,  which  powers,  &c.  shall  be 
and  continue  in  full  force  and  eflfect,  for  the  ascertainibg, 
assessing,  collecting,  levying,  paying,  and  accounting*  for 
the  duties  gfranted  by  that  act.    Save  also  and  except  in 
all  cases  relating  to  the  ascertaining  and  assessing  any  of 
the  said  duties  thereby  repealed,  which,  at  any  time  after 
the  respective  periods  before  mentioned,  for  the  commence^ 
ment  of  the  duties  granted  by  that  act,  shall  not  have  been 
charged  within  the  year,  for  which  the  said  duties  ought 
to  have  been  charged ;  and  also  save  and  except  as  to  the 
reeovering,  collecting,  paying,  or  accounting  for  any  biw 
rears  of  the  several  duties  thereby  repealed,  which  mighl 
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}SSl^      nmuii  impaid  at  the  said  periods  lespecdvely  as  aforesaid^ 
and  any  penalties  or  forfisfitor^  then  inearred.** 

If  it  were  neeettaty  to  detfide,  (bat  wbwii  in  our  ¥^fw  of 
the  case  it  is  not),  whether  the  70th  section  of  die  'iftatute 
H^Geo.  8,  c.  99,  was  still  reserved  by  eifi^  of  those  ex- 
ception%  we  should  be  inclined  to  tliinlTit  was  not,  for 
they  appear  only  to  reserve,  Jirst^  the  means  of  ascertain- 
ing the  new  duties  in  the  same  manner  as  before;  secondly, 
the  means  of  ascertaining  such  duties  as  had  not  been 
ascertained  within  any  preceding  ye«r  before  the  repeal 
of  the  43  Oeo.  8;  and  huifyf  the  mode  of  recovering 
snch  arrears  as  had  accrued  under  the  old  act,  and'  oliy 
penalties  ot  forfeitures  incurred  prior  io  the  repeal. 

It  is  to  be  observed,  that  the  sheriff  is  not  mentioned  in 
the  statute  ABCfeo.  3,  c.  65,  but  it  .has  been  said,  that  its 
that  statute  reserves  the  70th  section  of  the  48  Geo.S,  c.  9O9 
(a  similar  clause  having  been  introduced  therein),  it  is  now 
to  be  applied  to  any  subsequent  statute,  giving  authority 
taany  other  person  or  persons  to  act,  and  consequently  thaSt 
such  must  now  be  the  case  in  regard  to  sheriffs,  under  Ae 
statute  48  Geo.  8,  c.  141,  No.  6,  Rule  2,  ris.  <<  rules  and  di- 
rections for  paying  to  the  Receivep-Genersli  and  aecotlnt- 
ing  for  the  duties  received  by  the  collectors**' 

Admitting,  for  the  sake  of  the  argument,  that  the  fOth 
section  of  the  43  Greo«  8,  c.  99»  still  remains  in  fcnrce,  it 
cannot  be  supposed  for  a  moment,  that  when  the  last  sta* 
tute  directs  the  Receiver-General  to  return  his  schedule  of 
deiaalters  to  the  Barons  of  the  Exchequer,  who  are  to  is* 
sue  their  process  to  the  sheriff  or  other  officer,  to  be  levied 
hy  due  eoune  of  lau^  as  a  debt  due  to  his  Bfaj^ty  on  re- 
cord, with  all  costs  and  expences  attending  the  same;  that 
such  sheriff  or  officer  is  entitled  to  noticci  not  having  it 
expressly  secured  to  them. 

Pere,  the  sheriff  is  called  on  to  do  nothing  more  than  is 
within  the  usual  course  or  ordinary  duties  of  his  office, 
viz.  to  obey  the  process,  and  conform  to  the  directions  of  a 
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supreme  Court,    He  exercises  no  judgmenl  or  disaretran       -l^^j 
on  the  subject,  and  no  peculiar  burthens  are  imposed  opon 
him,  9a4  ^^  might  .be  equally  contended,  Ihat  he  is  entitled 
to  a  Boljoe  of  action  for  an  excessive  levy  under  a  writ  of 
Jierifacia$f  a9|l|pon  this  process.    By  the  common  law, 
the  merely  bringmg  an  action  is  of  itself  a  sufficient  de^ 
mand  and  notice,  and  every  instance  to  the  contrary  munt 
be  in  consequence  of  a  legislative  enactment.     We,  how- 
ever, are  inclined  to  think  that  the  70th  section  of  the  49 
Oed.  S^c  99,  is  repealed  by  the  480eo.  3,  c.  55;  but  if  nol^ 
we  are  of  opinion  that  it  can  only  apply  to  such  peraons 
as  were  therein  before  named,  and  cannot  be  extended  to 
such  superior  officers  as  sheriffs,  according  to  the  well 
known  and  established  rule,  that  statutes  which  treat  of 
things  or  persons  of  an  inferior  rank,  cannot  by  any  ge- 
neval  words  be  extended  to  those  of  a  superior  degree;  un* 
der  which  nde  as  laid  down  in  the  Archbishop  of  Canter^  - 
bnry^s  case  (a),  a  statute  treating  of  deans,  prebendaries, 
paraonSf  vicars,  and  others  baring  spiritual  promotion,  ^ 
was  held  not  to  extend  to  bishops,  although  they  had 
spiritual  promotion ;  for  if  it  had  been  otherwise  intend-* 
edt  the  superior  persons  would  have  been  named  in  Ae 
beginning  of  the  sentence  and  not  in  the  end;  and  deans 

» 

beiiig  the  highest  persons  named,  and  bishops  being  of 
a  still  higher  order,  an  intention  to  include  them  cannot 
be  implied  (ft),  'the  rule  therefore  for  entering  a  nonsuit 
in  this  case  must  be 

Discharged* 

(«)  S  Rep.  46.  h. [h)  See  Black.  Com.  Vol.  I.  Ptige  88. 
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1828. 


if^^  BoTLBR  aod  Another  v.  Stoveld. 

Where  a  Judge  JL  HIS  was  an  action  on  a  judgment  for  daiaages  sustained 

rV^sed*to  al-  ^^  *^®  plaintiffs,  in  1821,  in  an  action  of  assumpni  on  a 

low  interest  on  special  agreement,  in  which  the  defendant  had  become 

damagM'^in  an  «"rety  for  the  payment  of  1200/.  on  the  purchase  of  timber, 

action  of  Of.  at  a  Certain  rate,  viz.  901  oak  trees,  at  10/.  5».  per  load, 

■l^cial  agree*  <^nd  which  had  been  accordingly  delivered  by  the  plaio- 

mentforthe  |j.g»g  jp  |jjg  principal,  who  had  become  insolvent.      The 

purchase  of  '  "  ^ 

timber  at  a  cer^  plaintiffs  having  brought  their  action  as  trustees,  were  pre- 

i^d^on  the  ▼^n^^d  from  suing  out  execution  through  the  defendant's 

ground  that  the  having  taken  out  an  injunction  to  stay  the  proceedings  in 

woal?not^  car-  *^®  Court  of  Chancery^  which  had  been  but  lately  dissolved, 

rj  interest^  and  on  which  the  defendant's  attorney  applied  to  Mr,  Justice 

"  Kcording-  Burvough  at  chambers,  to  stay  all  further  proceedings  in 


\j  made  for       this  action,  on  payment  of  the  sum  recovered  in  the  orisfinal 

■tajiog  the  pro-         . 

ceedings  in  the  action,  together  with  the  costs ;  when  it  was  submitted  for 
action  on  the     ||,^  plaintiffs,  that  they  were  entitled  to  interest  on  the 

jndgment  on       ^       "^  •  '  ^ 

payment  of  the  judgment;  but  the  learned  Judge  being  of  opinion  that 
with  costaA'be  '''®  original  cause  of  action  being  for  goods  sold,  it  did 
Court  refused  not  caiTy  interest,  and  accordingly  made  an  .order  as 
•uch^ord'eTthe  P^ycd  for  by  the  defendant,  viz.  to  stay  the  proceedings 
piatmiff  hajr-  in  this  action,  on  payment  of  the  sum  recovered,  and  costs, 
complied  with    and  which  the  plaintiffs  then  acceded  to,  and  afterwards 

the  terms  of  it    accepted, 
by  acceptmg  '^ 

■nch  sum  and 

««•«>•  Mr  Serjeant  Cross^  now  applied  for  a  rule  niw,  that  this 

order  might  be  discharged ;  and  that  the  plaintiffs  might 
notwithstanding  be  allowed  to  proceed  in  the  action,  on 
the  ground  that  interest  was  due  on  a  judgment  for 
damages,  when  such  damages  were  intended  to  cover  a 
specific  sum  fixed  on  and  ascertained  by  ^  previous  agree- 
ment. Although  the  Court  of  Exchequer  Chttmbet  will 
not  give  interest  in  an  action  for  mere  unliqiiMated  dam- 
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Rges,  yet  in  Sykes  v,  HarrUoH  (a\  they  allowed*  it  to  a 
defendantin  error  on  a  judgment  of  nonpros.  .There,  the 
plaintiff  in  error  obtained  an  injunction  in  the  Cojort  of      ^   ^- 

Stovild. 

Excheqtter^  which  was  not  ^issolml  until  a  year  and  a  half 
had  expired  ifrom  the  time  final  judgment  was  signed  ;.and 
Lord  Chief  Justice  JS^e  said,  **tfaat  as  the  plaintiff  in  error 
had  proceeded  in  equity  without  just  ground,  as  the  event 
bad  shewn,  by  his  bill  having  been .  dismissed,  it  was .  a 
strong  reason  to  induce  the  Court  to  go  as  far  ais  thqr 
could  against  him,  and  the  interest  was  accordingly  al- 
lowed. And  in  Powell  v.  Saunders  (6),  although  *  that 
Court  refused  to  allow  interest  on  affirmance  of  a  judgment, 
which  was  entered  geqeraliy  on  a  declaration  in  assump* 
«tV,  where  some  of  the  counts  were  for  unliquidated  dam- 
ages, yet  they  said  that  they  would  do  so,  where  it  was 
distinctly  shewn  that  the  judgment  was  for  a  debt.  ..At 
all  events,  in  this  case  the  defendant  might  have  obtained 
delay  by  a  mere  stratagem,  or  the  injunction  might  have 
been  fraudulent;  and  as  the  plaintiffs  have  been  restrained 
from  suing  out  execution  for  more  than  two  years,  they 
are  entitled  to  the  interest  as  prayed  for. 

Mr.  Justice  Park. In  Doran  v.  O^Reilly(e)^  it  was 

laid  down  as  a  rule,  that  where  interest  is  given,  the  debt 
must  appear  on  the  face  of  the  record  to  be  one  which  car- 
ries interest.  Here  the  original  cause  of  action,  and  on  which 
tbejudgment  was  obtained,  was  for  goods  sold  and  deliver-  ' 
«d^  and  no  authority  has  been  cited  to  shew  that  interest  is 
allowable  on  such  a  demi^nd.  At  all  events,  the  plaintiffs 
^bould-either  have  objected  to  the  order  qf  my  Brother 
BwrrhugK  ^  refused  to  accept  the  terms  offered  them  at 
cbambers,  but  to  which  it  appears  they  afterwards  acceded. 


(•)  I  Boi.^  PaL  t9.  {h)  5  Taunt  SB (r)  S  Price,  «50. 

M*  C.  7  Tsaat  U4. 

VOL.  Till.  B  B 
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laes. 


Mr.  Justice  BuaitouQH.  ..When this  case  eamebefere 
at  chambeiByl  at  first  doubted  wheAer  the  plaratift  were 
entitled  to  ioterest  on  the  Jodgtnent  as  dahned  by  them; 
but  after  consideration  I  thought  they  were  notion  the 
ground  that  the  plaintiflSi^  original  debt  heiikg  for  goods 
sold  and  delir^ed,  it  would  not  of  itself  carry  intei«st»  and 
consequently  that  diey  could  not  be  entitled  to  it  on  a 
judgment  for  damages  on  such  a  demand.  _  But  the  piain^ 
tifis  agreed  to  accept  the  amount  of  thesumteeov^red  and 
costs,  and  the  order  was  drawn  up  accordingly;  and  it 
would  be  too  much  to  allow  them  to  succeed  in  the  pre* 
sent  application  to  the  Court,  and  more  particularly  so, 
as  it  appears  that  they  have  since  complied  wilb  the  ti^im 
of  the  order  by  accepting  such  debt  and  icosts. 


Rule  refused. 


Nov.  25<A. 


John  Stbwart  and  Thomas  Stewart  o.  Lawtoh. 


In  AD  action  of  -i-  HIS  was  au  actiou  for  a  breach  of  covenant  ia.  an  jnden* 
ttcTell^h^'f    J^ro<)f  apprenticeship,  and  brought  by  the  appvaaticeaiiid. 

itated) 


an 


."Kught"^  ^"  ^^^  2Mi  June,  J819,  by  a  certain  indenture  m^dabe. 
the  father  and  twecu  the  plaintiffs  of  tlie  one  part,  and  the  defendant  of 
lluin^^hlmnB-  ^^^  ^^^^^f  *^  ^^  witnessed  that,  the  son  bound  himself  ap- 
ter,thcjr  cannot  prputice  with  the  defendant  to  dwell,  remain,  and  serve 

be  calJed  on  at  g,  ■      j  /■    •       • 

the  ttui  10  »o™  u«  day  of  the  date  of  the  indentare,  until  the  23d 
rrte^f^unt  '^*«»*«'.  1824,  whea  be  wqqld  attain  the  age  of  tmn-. 
of  tiie  pcemiom  ty-ouc;  that  the  defendant  covenanted  that  he  wouId  tcach 

actually  paid  ^^^* 

with  the  •pprentioa.ttte.tiiiteb.  was  IH^  ^;^ 

It  must  be  presumed  that  such  oath  was  taken  before  the  comaUsionen  «f  atmt^iir 
time  the  stamp  was  impressed  9n  the  indenture.  ^«»«>issHme«  «r ,  mtmf^  ««.  Mr 


m  THS  FOURTH  THAR  OF  GBO.  IV.  415 

mud  uMiffli  the  ^appmntice  'm  Am  bwmess  of  a  droggist      J^i 
and cheBHBtyaml  provide  bim  witb  iti«at|  driak, and lodg^ 
ing  fit  Ar  41  penon  in  hia  station  during"  tbe  apprentice- 
aUp.    That,  in  pnnuance  of  the  indontore^  tbe  son  en- 
tered into  tlie  aervioe  of  the  defendant  as  such  apprenUcey 
and  continued  in  sach  service  until  the^bUh^Deeefnbfrt 
1821 ;  that  AeaoR  had  always  iroai  the  lime  of  making 
Che  indantnfe  untU  that  jday,  perfonmed  all  things  therein 
contained  on  his  part  to*  be  performed  aod  CalQlied»  and 
that  akhongfa  ibe  had  always  been  ready  and  willing  from 
ibat  day  hitherto,  lo  continue  widi  and  serve  the  defendant 
as  such-  apprantioe;  yet  that  the  defendant  did  not  nor 
would  teach  him  the  hasiaasa  of  a  druggist  and  .chemist,  or 
find  and  .provide  for  Jiim  snffioient,  or  any  meat,  drink,  and 
lodgings;  but  that  the  defividant  from  the  said  25th  Decern^ 
5er,  l(i21,jutfaeno,  wholly  neglected  and  refused  so  todo :  by 
oieans  whereof,  .the  son  had  lost  and  been  deprived  of  all  the 
profits  which  be  might  have  desrived  firom  the  performance 
of  the  covenant  by  the  defendant»-r— The  defendant  having 
craved  oyer  of  the  indenture,  pleaded  y!r«/,  non  tstfac^ 
Iff m  ?  seamdfyt  that  the  son  misl^baiied  -himself  and  re- 
fused to  obey  the  lawful.commands  and  ordeia  of  the  de« 
fendant,  and.conducted  himsdf  so  improperly  that  he  could 
not  keep  htm,  wherefore  the  defendant  on  the  25th  De- 
^eember,  IR21,  dismissed  him:  and  Auf/jr,  that  the  son  fre- 
<iaently  absented  himself  from  the  defendant's  service  with- 
out his  consent  and  against  his  will,  contrary  to  the  effect 
of  the  indenture.    On  these  pleas  issue  was  joined. 

At  tbe  trial,  before  Mr.  JvmticeBmyley,  at  the  last  Summer 
Aaatzesat  Yark^  after  the  plaintiffs^  witnesses  had  proved  the 
citecution  of  the  indenture,  it  appeared  that  the  principal 
ptmnd  of  defence  was  tbe  mis-statement  of  the  amount  of 
the  premium  in  the  indenture,  viz.  48/.  for  60/.  The  de- 
fendant called  two  witnesses,  who  swore  that  both  the 
plaintiffa  had  admitted  to  them  that  the  preppuum.MCtu^lliy 
paid  was  fiOL;   but  the  plaintiffs  called  three!  witnesses 

B  b2 
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y^„^  who  said  that  they  saw  no  more  than  48/.  paid,  when  it 
was  objected  for  the  defendant  that  the  indenture  could 
not  be  given  in  evidence^  until  the  plaintifis  had  first 
made  oath  that  the  sum  inserted  therein,  as  the  pre- 
mium paid  with  the  apprentice,  was  really  and  truly  all 
that  was  directly  or  indirectly  given,  paid,  secured,  or 
contracted  for  in  behalf  or  in  respect  of  such  apprentice, 
as  required  by  the  statute  8  Arme^  c.  9,  s.  43  (a).  The 
learned  Judge  enquired  of  the  plaintiffs^  counsel,  whether 
they  would  call  their  clients  to  take  the  oath,  which  they 
declined  doing,  although  they  were  both  in  Court,  in- 
sisting that  the  statute  was  no  longer  in  force,  but  had 
been  virtually  repealed.  The  learned  Judge,  however, 
allowed  the  cause  to  goto  the  jury  on  the  merits;  and' the 
indenture,  which  was  duly  stamped,  was  accordingly  road; 
and  they  found  a  verdict  for  the  plaintiffs,  damages  40«; 
Leave,  however,  was  given  the  defendant  to  move  to  set  it 
aside,  and  that  a  nonsuit  might  be  entered,  if  the  Court 
should  be  of  opinion  that  the  objection  was  well  founded. 

Mr.  Serjeant  Taddy^  on  a  former  day  in  this  Term-,  ac* 
cordingly  obtained  a  rule  mW,  that  this  verdict  might'be 
set  aside,  and  instead  thereof  a  nonsuit  entered,  or  a  new 


(a)  Bj  which  it  is  enacted,  *'  that  no  indenture  or  writing  required  bj 
that  act  to  be  stamped,  shall  be  given  or  admitted  in  evidence  in  any 
suit  to  be  brought  by  any  of  the  parties  thereunto,  unless  such  party 
on  whose  behalf  the  same  shall  be  given  or  admitted  in  evidence,  do 
first  make  oath,  that  to  the  best  of  his  or  her  knowledge,  the  sum  or 
stfms  therein  for  that  purpose  inserted  or  mentioned  was  or  were  really 
and  truly  all  that  was  directly  or  indirectly  given,  paid,  securedp  or 
coiitracted  for  on  behalf  or  in  respect  of  such  clerk,  apprentice^  or 
aenrant,  to  or  for  the  benefit  of  the  master  or  mbtress,  to  or  with 
whom  such  clerk,  apprentice,  or  servant  was  put  or  placed.**  And  b; 
the  82d  section  a  duty  is  imposed  of  sixpence  in  the  pound  opon  pre- 
miums not  exceeding  60L,  and  one  shilling  in  the  poond  upon  premiuM 
-exceeding  that  sum. 


IN  THE  PbCRTH  YEAR  OP  GEO.  IV.  *'' 

trial  g^ntedy  on  the  ground  that  the  plaintifis  had  not  ^2^1/ 
made  out  their  case  as  required  by  the  atatnte,  so  as  to  en-  St»wa»t 
title  them  to  give  the  indenture  in  evidence  at  the  triaL  LAWton . 

» 

Mr.  Serjeant  Cross  now  shewed  cause. — By  the  title 
and  preamble  to  the  statute  8  Anne^  c.  9,  it  appears  that  it  » 
was  a  mere  temporary  act,  and  passed  for  the  purpose  of 
raising  a  supply  for  the  year  1710.  It  must  therefore  be 
taken  to  have  been  in  force  for  that  year  only,  and  conse* 
quently  the  clause  in  question  has  long  since  been  obsolete* 
and  more  particularly  so,  as  several  statutes  have  since  been 
passed,  by  which  the  duties  on  indentures  of  apprentice- 
ftbip  have  been  repealed  and  regulated.  That  statute  did  . 
not  prescribe  the  time  or  place  at  which  the  oath  was  to  be 
taken,  nor  did  it  even  require  it  to  be  reduced  into  writing. 
Here  it  could  not  be  required  to  be  taken  at  the  trial,  as  it 
would  have  the  effect  of  making  the  plaintiffs  witnesses  in 
their  own  cause.  In  Dr.  BonkanCs  case  (a),  Lord  Coke  says» 
that  *M'o  many  cases  the  common  law  will  control  acts  of 
parliament,  and  sometimes  adjudge  them  to  be  utterly 
void ;  for  when  an  act  of  parliament  is  against  common 
right  and  reason,  or  repugnant,  or.  impossible  ^o  be  per- 
formed, the  common  law  will  control  it,  and  adjudge  such 
act  to  be  void."  And  he  refers  to  the  statute  of  Carlisle^ 
3b.Edw.  1,  in  support  of  that  position,  and  which  is  di- 
rectly applicable  to  this  case,  as  the  statute  is  so  far  repug- 
nant to  principle  as  to  require  a  party  to  be  examined  in 
his  own  cause;  and  it  is  altogether  vague,  as  it  does  not 
prescribe  by  whom  the  oath  is  to  be  administered,  or  when 
to  be  taken.  As  the  stamp  is  *r  be  regulated  by  the 
premiam  paid,  the  oath  is  in  all  probability  taken  at  the 
stamp  office;  and  more  particularly  so,  as  the  payment  of 
the  duty  is  secured  by  a  penalty  of  50/.  under  the  statute 
9  Anne,  c.  21;  and  by  the  65  Geo.  3,  c.  184,  Sdied.  Part  1« 

(«)  8  Re|>.  MS.  a. 
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y^.  m  advalcfrmn  dntj  it  imposed  on  tndeiihirte  of  appreotiee^ 
ship,>is.  tftbe  Sam  paid  to  the  niasterm  respect  of  the  ap* 
prentice  shalftiot  dMonnt  to  30/.  OnePabnd,  and  if  it  sbalF 
amount  to  30/.  and  not 60/.  TwoPoimds;  and  as  the  indenture 
in  question  was  properly  stamped  with  a  fU.  stamp,  the  pre- 
itiitim  given  being  only  48/«  it  was  snfHcient  proof  of  itself, 
Without  resorting  to  any  other  eridence,  or  the  oath  of  the 
^arty.  Herei  howerer,  three  witnesses  for  the  plaintiiS 
swore,  that  they  saw  no  more  than  4B/.  paid.  That  was*  fiir 
hotter  proof  than  theplaintifl^  themselrea  eooM  be  requii<* 
M  to  give,  and  might  be  stkbstitiited  in  the  place  of  their 
oaths.  Althongh  by  the  mutiny  act,  an  attested  copy  only, 
is  made  cTidenee  of  the  examination  of  a  soMier  respeet* 
htg  his  settlement,  yet  it  was  determined  in  Hex  r.  Wtsr^^ 
leg  (a),  that  on  a  reasonable  and  obvious  construction  of 
Ae  act,  the  original  examination,  which  was  a  h%her  kmd 
6f  evidence,  onght  to.  be'admitted  as  weH  as  the  copy.  So, 
hisre,  as  the  party  was  only  required  to  inaleo  oafh  to  the 
best  of  his-  knowledge  cm*  belief  as  to  the  sum  paid  to  the 
master  in  respect  of  the  apprentice,  the  testimony  of  others 
ivho  sAw  it  paid,  is  far  better  evideiice  than  the  oaths  of 
the  parties  themselves. 

•    Mr.  Serjeant  TMiy  in  support  of  the  rule. The  sta-^ 

tute*  8  Annt^  c.  9,  has  not  Allen  into  disuse,  nor  was  it 
piassed  for  a  mere  temporarf  purpose,  IbraH  its  provisions 
have  since  beeil  continually  acted  on,  and  more  particularly 
likose  respecting  the  duties  imposed  by  the  8(Mh  and  4&th 
iHecttoaSf-and  by  which  an  apprentice  acquires  a  settle* 
ment  by  serving  uAdef  the  indenture.  An  objection,  pre^ 
cisely  similar  to  the  pfesent^  appears  to  have  been  first 
l^ken  in  Gijjt  v.  FelioH  (6),  and  although  ibA  Coutit  did 
not  come  to  any  decision  upon  it'  in  that  case,  yet  the 
"Words  as  wdl  as  the  policy  of  the  act  shew  that  it  ought 

(«)  6  Term  Rep;  5$'4.        *  (I)  4  Taont  8/8. 


idr  bd  enforced,  as  Ibe  alBinp  alone  does  tot  denote  the  w^ 
]ieyaeiil  of  the  prenuuia  or  fuU  considen^ion  money 
gireo  witb  the  iqipvcntioe.  The  doctrine  in  Dr,  JSonham*$ 
cas^  applies  only  where  a  statute  requiresan  impossibility t 
oir  somethings  that  cannot  be  complied  widi^  as  if  it  gives  a 
OMm  power  to  try  aU  ^causes  beft^  him  that  arise  within 
hja  manor  of  IkUe;  yet  if  a  cause  should  arise,  in  which  he 
hsmself  Js  a  party,  the  act' cannot  extend  to  that,  because  it 
is  nn^ttst  that  any  man  should  be  a  judge  iu  his  own 
cause.  By  the  S7th  section  of  the  statute,  indentures  are 
required  to  be  sent  to  the  head  office  or  eollectors  duly 
appointed,  within  two  months  after  the  date  and  ezecutioa 
thereof,  when  the  diity  is  to  be  paid^  and  the  indentures 
etaraped;  and  by  the  38tb  section,  such  instruments,  if  eze-* 
eilted  fKt  the  distssiee  of  fifty  miles  from  tte  bills  of  mor* 
tality ,  or  m'orfe,  iimst  be  sent  to  that  office  within  three  and 
^x  months. from  the  date  thereof^  and,  on  being  produced 
Uiere,  immediatdy  staBq>ed.  By  the  99th  section,  all  in^ 
dentures  whcnrein  the  full  sum  received,  paid,  seeared,  ov 
contracted  for  in  relation  to  an  apprentice,  shall  not  be 
truly  inserted,  are  declared  to  be  void,  and  the  apprentice 
incapacitate  from  being  free  of  any  city  or  towa,  or  exe|w 
cising  his  intended  trade  or  employment.  But  the  43d 
se^ctioii  affotds  an  additional,  if  not  the  only .  protection 
to  the  revenue  to  guard  against  fraud.  It  is  impossible 
tha^t.the  collector  can  know  the  aetaal  sum  or  premium 
9^eed  on  between  the  parties  at  the  time  of  the  exe» 
cation  of  the  indenture,  and  it  would  be  difficult,  if  not 
iaposstble,  to  ascertain  the  pirecise  sum  paid  without 
the  oath  of  the  party  himself,  and'  which  is  require  ta  be 
Buule  befiire  the  indenture  can  be  gi  ven^  in  evidence.  It  does 
not  therefore  follow  tbM  it  must  be  made  when  the  amount 
of  theetamp  is  paid  to  the  collector,  or  that  it  should  be 
done  at  tbe  stamp  office.  It  might  be  taken  before  the 
collectors  or  a  magistrate;  but  the  terms  of  the  statute  may 
be  complied  with,  if  the  party  make  such  oatii  at  any  time 
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jp^,  before  tbelndentiire  is  giveo  in  evidence,  and  after  the  stamp 
has  been  unpressed  on  it  The  oath  nmst  be  considered  asaa 
affidavit,  orinthe«natoreof  tfaeoath  required  to  be  madebjr 
the  owner  or  master  ofa  shi^p.under  the  registry  acts  26  47eo, 
3,  c.  GO,  ss.  10  &  15,  and  16  Oeo.  8,  c.  31 ,  s.  1 ;  and  although 
there  are  certain  forms  prescribed  by  those  statutes,  yet 
here,  the  oath,  if  made  at  the  stamp  office,  should  have  been 
reduced  into  writing,  and  produced  at  the  trial ;  if  not,  it 
might  have  been  made  before  the  Judge  who  tried  the 
cause,  as  he  would  be  folly  empowered  to  administer  it. 
Although  the  terms  of  the  statute  are  equivocal  as  to  what 
tioie  the  oath  is  to  be  taken,  yet  it  expressly  requires  it.  to 
be  done  before  the  party  can  give  the  indenture  in  evi* 
dence.  There  is  no  ground  for  presuming  that  such  an  oath 
has  been  made,  nor  can  it  be  dispensed  with  by  the 
testimony  of  other  witnesses;  and  it  would  defeat  the  ob- 
ject of  the  statute  if  it  were  not  strictly  complied  with, 
as  it  affords  the  only  means  of  protecting  the  revenue 
from  that  fraud  which  it  was  expressly  intended  to  guard 
against.. 

* 

Mr.  Justice  Park. —.The  objection  that  has  been  raised 
in  this  case  is  strictissimijuris^  and  the  Court  will  do  all  in 
their  power  to  prevent  its  being  carried  into  effect.  Many 
points  have  been  urged  in  the  course  of  the  argument  for  tlie 
plaintiffs  to  which  I  cannot  accede,  vix.  that  the  statute  on 
which  the  question  arises  has  ceased  to  be  in  force;  but  it  is 
well  known  that  it  ever  has  been,  and  is  still  recognized  as 
an  existing  law.  That  branch  of  the  argumenttherefore  can- 
not avail,  neither  is  there  any  solid  weight  in  the  objection, 
that  the  plaintifis  could  not  have  been  examined  in  Court 
at  the  trial.  If  a  statute  requires  it,  a  plaintiff  may  unques^ 
tionabiy  be  examined.  So,  Courts  of  Equity,  in  grantmg 
an  issue  to  be  tried  at  law,  frequently  direct  that  a  party 
to  the  suit  shall  be  examined  at  the  trial  as  a  witness.  Al- 
though these  are  to  be  considered  as  anomalies,  yet.1  think 
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ike  Court  ought  not  to  -yield  to  the  obJectioD  which  hai        182S* 


been  pressed  upon  it  against  tiiis  .verdict.  It  was  first 
raised  at^the  trial,  w.here  it  was  insisted  that  the  indenture 
could  jnet  be  read  in  evidence^  unless  the  phintift  them- 
selvies  had  first  made  oatb^that  the  sum  inserted  in  it  as 
the  premium  paid  with  the  apprentice,  was.  all  that  was 
truly  .paid  or  contracted  for  in  respect  of  auch  apprentice. 
It  is  singular,  that  from  the  time  of  passing  the  statute  to 
this  day,  there  is  no  case  to  be  found,  with  the  exceptioli 
pf  G]/e  y.  JPelioHf  where  such  an  objection  has  been 
taken ;  and  that  case  was  decided  on  another  ground,  and 
the  Court  expressed  no  opinion  whatever  on  the  point* 
I  am  disposed  to  agree  with  what  fell  from  Lord  Kenyan 
in  Leigh  v.  Kent  (a),  where,  in  an  action  on  the  sta« 
tute  21  Hen.  8,  c«  19»  to.  recover  penalties  £6r  non- 
residence,  ,it  was  objected  that  no  affidavit  had  been 
filed,  that  the  offence  ^as   committed  in  the   county  ^ 

where  the  action  was  brought,  and  within  a  year  before 
tb^  bringing  of  it,  pursuant  'to  the  terms  of  the  stfr* 
tute  21  Jac.  1,  c.  4;  and  his  Lordship  there  said  (6)^  *^I 
think  np  such  affidavit  is  necessary.  It  has  never-been 
usual  to  take  that  step.  And  though,  where  the  words 
of  an  act  of  parliament  are  plain,  it  cannot  be  repealr 
ed  by  non  user;  yet  where  there  has  been  a  series,  of 
practice  without  any  exception,  it  goes  a  great  way  to  ex- 
plain them  where  there  is  any  ambiguity."  The  statute  of 
James  as  clearly  required  an  affidavit  as  the  statute  in 
question,  but. the  Court  would  not  give  effect  to  the  ob* 
jection.  There,  howeveri  it  was.  not  made  until  after  ver- 
dict. But  Mr.  Justice  Buller  said,  **  after  a  long  course  of 
years,  during  which  time  it  has  not  been,  the  practice  to 
file  affidavits  in  such  cases  as  that  then  before  the  Court, 
they  would  endeavour  to  get  rid  pf  the  objection."  Here, 
it  appears  to  me,  even  from  the  line  of  argument  adopt- 
ed for  the  defendant,  that  the  oath  required  was  in- 
tended to  be  taken  before  the  commissioners  of  stamps» 
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and  ddMigli  it  camibt  BOW  be  prtraniad  that  it  y0i$k 
dmiBf  j9t  a  sIttBp  is  iaKfUemmd  on  die  ind^ntare  accoiA- 
mg  to^  the  amount  of  the-  premium  paid,  aud  wluch  f  be  ala- 
tuta  expressly  requires  to  be  inserted  therein ;  and  tbe  of- 
ficer ^  collector  of  stamps  tan  only  ascertain  such  amount 
by  the  oatb  of  the  party  requiring  tbe  stamp.  It  does  not 
appear  that  any  enquiry,  bas  been  made  as  to  ibe  practice 
at  tbe  stamp  offleSi  or  whether  tbe  collector  or  eommis- 
siooep»  require  an  oatb  to  be  made  as  to  tbe  amount  of  the 
premium  to  be  paid  with  die  appreoticei  befote  the  inden* 
tee  is  stamped,^  I  at  "first  doubted  whether  it  ought  not 
t^  bare  been  shewn  at  tbe  trial  that  snob  an  affidavit  bad 
been  made  or  filed;  but  as  that  was  not  tbe  way  in  which 
the  objection  was  there  taken,  and  as  I  obserred  before, 
it  appears  to  be  airiciissimiJuriSf  it  ought  not  to  avail^  and 
oonsequently  that  this  rule  must  be  discharged* 

Mr.  Justice  BuRHOueH..^Tbe  otjection  at  the  trial  was, 
that  tbe  indenture  could  not  be  read  in  evidence,  until  the 
plaintiflb  had  themselves  first  made  oath  as  to  the  amount 
of  the  premium  actually  paid.  1  think  they  could  not 
have  been  called  on  to  do  so  at  the  assises,  as  that  was  not 
the  time  or  place  where  the  oath  ought  to  have  been  made. 
It  appears  to  me  that  it  should  have  been  taken  before  the 
commissioners  at  the  stamp  office.  Although  this  statute 
was  passed  in  1709,  and  a  similar  question  must  frequently 
have  arisen  at  the  sessions,  or  occnrred  at  Nisi  Priua^  jet 
it  appears  that  no  objection  was  ever  raised,  except  in  tbe 
case  of  Oye  v«  PeUon^  and  the  argruraeiit  of  counsel  in 
shewing  cause  agaihst  that  objection,  is  exeeedingly  strong 
to  shew  that  tbe  oath  ought  to  have  been  made  at  tbe 
stamp  office.  That  appears  to  be  themost  eonvenient,as  weA 
as  the  most  proper  place.,  Gan  we  then  in  this  case  presume 
that  it  was  made  there,  if  an  objection  were  takini»  so  as  to 
raise  sucba  prasaraption9  I  think  we  may.  The  stamp 
on  the  indenture  is  consistent  with  the  ampuqt  stated  ti^ 
have  been  paid  by  way  of  premium.    The  officer  of  stamps 


iH  nm  fovmrnr-inrAtt  ov  bm.  it. 


m 


nrnst  tbertfore  have  b^n  satiisfied  tbat  tbe^  ifkdetltine  wm 
obtaioed  by  proper  means,  befi)re  the-efairtp  waelmprcsted 
on  ft  Besideti  the  platintifiii  gave  evident  of  tbe  Aum  actnak> 
Ij  paid.  The  jury  mig^ht  therefore  fairly  presuine  ihaf  the 
reqnisitee  of  the  statute  had  been  complied  with.  The 
main,  if  not  only  exception  to  the  general  rule,  tbat  a  party 
to  the  suit  on  the  record  cannot  be  a  witness  at  the  trid 
for  himself^  is  in  cases  of  actions  against  the  hundred,  where 
it  is  tolerated  merely  firom  necessity.  No  necessity  how- 
ever exists  in  this  case  to  call  on  a  party  to  make  an  oath 
sit  the  trial  of  his  own  cause,  when  it  is  more  reasonable  to 
suppose  that  it  was  done  at  the  time  the  stamp  was  put 
oh  the  indenture,  and  we  shall  be  doing'  no  violence  to 
any  principle  of  law  in  supporting  the  verdict  found  for 
die  plaintifls.    This  rnle  must  consequently  he 


Discharged. 


Nvunby  v.  Hall,  Prisoner. 
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C^tt  Mr.  Seijeant  Laweffs  opposing  the  discharge  of  the  '  Where,  on  • 
defendant,  who  was  brought  up  on  the  16th  instant  under  bl!!!J^ht  0^^*' 
the  Lords  act ;  it  appeared  that  a  commission  of  bank-  be  diieharged 

-,,  J  'aL'         '^i*  A        J   under  the  Lorde 

ruptcy  bad  been  issued  against  him  since  his  arrest  and  act,it«ppeued 

imprisonment  in  this  suit,  and  that  his  last  examination  that  a  commit- 

w,BB  fixed  for  Saturday  last.    The  Court  ordered  him  to  rapt  bad  been 

be  remanded  until  this  day,  as  they  doubted  whether  they  |ff"'4  *s^'/^ 

'       t  111*  1-       •       '  him  mice  hi» 

had  then  jurisdiction  to  discharge  him,  as  his  property  arreit  and  im- 
waa  under  the  direction  and  control  of  the  commissioners,  ^^J£||fj^ 

had  ootpamed 
hit  final  ezaminatiotfy  tbe  Court  ordered  bim  to  be  remanded  antfl  encb  ezamination  had  taken 
^oe;  end  on  being  afkerwardabfonght  npt  and  it  appeeiing  that  be  badpatMd  it  to  the  ■ati»' 
faction  of  the  eommiisionen,and  that  acommiuion  had  been  awarded  according!/,  he  waeoi^ 
dercd  to  be  diicharged  on  inteiting  an  aMtgnment  in  hit  icbediile  to  tbe  plrnntiff,  of  all  fab  ea- 
tatf^  title,  and  interest  in  the  property  therein  mentioned,  eabjcct  to  tbe  co|nmiiiion,  and  the 
pnjnient  or  tatiifaction  of  hii  debu  under  if. 
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and  he  was  remanded  accordingly.  On  being  now  again 
brought  tip,  it  appeared  that  he  bad  passed  his  last  exami- 
nation  -on  Suiurddy^  to  the  satisfaction  of  the  commission- 
ers, and  that  a  commission  had  been  consequently  awarded* 
Mr.  Serjeant Xat0e5,  hoi^ever,  submitted,  that  if  the  de- 
fendant had  any  interest,  however  remote,  it  muststiH  be 
aligned  to  the  plaintiff,  and  inserted  in  his  schedule. 


The  Court  accordingly  directed  the  following  assign* 
ment  to  be  inserted,  t;iz.  *'  I,  TTiomou  Hall^  do  hereby  assign, 
transfer,  and  set  over  unto  William  Nunnej/^  his  executors, 
a,dministratorsand  assigns,  all  my  estate,  right,  title,  and  in- 
terest whatsoever,  both  at  law: and  in  equity,  in  the  several 
premises  and  property  mentioned  in  my  schedule,  or  other- 
wise, or  the  produce  thereof,  subject  to  the  commission  of 
bankrupt  lately  issued  against  me,  and  the  payment  or 
satisfaction  of  my  deBts  under  the  said  commission/' 

On  the  prisoner's  signing  this,  he  was  ordered  to  be 

Discharged. 


HoPCRAFT  r.  Fermor. 


The  Court  or-  JMr.  Serjeant  Taddjf^  on  a  former  day  in  this  Term,  ob- 
tacbmem  To  ii-  tained  a  rule,  calling  on  the  defendant  to  sh^w  cause  why 
tueagmintta      an  attachment  for  contempt  should  not  be  issued  a/sfainst 

party  for  Hon-  . 

performance  of  him,  for  non-payment  of  the  sum  of  925/.  which  had 
tobmiM^  hav-  ^^^^  awarded  to  be  paid  by  him  to  the  plaintiff;  the  sub- 
ing  been  made  mission  having  been  duly  made  a  rule  of  Court.'— 

a  rale  of  Coort, 

altboQgh  he  resided  in  "Franet,  where  the  copy  of  the  award  and  rule  on  which  the  applica- 
tion was  founded  was  terved  on  biro ;  on  t^e  grooad,  that  the  attaohnient  was.  in  the  natm 
of  a  cifil  proeesa,  bnt  it  aeems  that  it  could  not  be  available  to  the  party  suing  it  ooL 
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•  

Mr.  Serjeant  Pell  afterwards  shewed  cause,  on  an  affidavit 
which  stated  that  shortly  after  the  sulNniasioD,  the  defend- 
ant had  gone  to  reside  at  Boulogne  in  France^  where  he 
had  been  served  with  a  copy  of  the  award  as  well  as,  a 
copy  of  the  rule  Aui'i  on  which  the  present  application  was 
founded.  The  learned  Serjeant  submitted,  that  as  the  de- 
fendant was  now  living  out  of  the  jurisdiotion  of  the  Courts 
he  could  not  be  guilty  of  a  contempt,  so  as  to  render  him- 
self amenable  to  its  process,  or  liable  to  an  attachment, 
which  even  if  granted,  the  Court  could  not  order  to  be  en- 
forced in  a  foreign  country.  The  motion  was  not  only  of 
the  first  impression,  but  could  not  be  supported  on  princi- 
ple or  by  precedent ;  or  at  all  events,  it  was  an  application 
to  the  discretion  of  the  Court,  who  would  not  exercise  an 
authority  which  would  be  ultimately  unavailing,  or  cause 
process  to  be  issued,  which  would  be  altogether  nugatory 
and  useless. 

*        <  * 

* 

Mr.  Serjeant  Tadify  in  support  of  the  rule,  contended 
that  the  question  was  not,  whether  the  attachment  could 
be  enforced  or  not,  but  whether  the  defendant  had  been 
g^ailty  of  a  contempt,  so  as  to  warrant  the  Court  in  issuing 
it  f  As  he  had  not  left  the  country  at  the  time  the  present 
suit  was  commenced  against  him  or  submission  entered 
into,  he  was  then  clearly  before  the  Court;  and  if  a  party 
be  ,once  before  them,  they  may  direct  the  proceedinjgs  to 
be  carried  on;  and  as  the  defendant  has  refused  to  perform 
or  comply  with  the  terms  of  the  award,  there  can  be  no 
doubt  but  that  he  is  in  contempt,  the  submission  having 
been  duly  made  a  rule  of  Court.  The  statute  9  &  10 
WilL  8,  c  15,  was  passed  for  the  purpose  of  putting  sub- 
missions, where  no  cause  was  depending  in  Court,  on 
the  same  footing  with  those  where  a  cause  was  pending; 
and  the  intention  of  the  Legislature  was  to  secure  the 
fruits  of  an  award  in  instances  of  disobedience  by  the  par- 
ty in  the  one  case  as  well  as  the  other,  and  thereby  sub- 
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jeot  him  to  tlie  wme  pemlti^  m  if  he  were  mdmMj  in 
HoFCRAtT  Coort  Altboagfa  the  arm  of  the  Court  nay  not  rieadi  the 
f  Miikoa.  defeadaDt  in  this  particnhr  iaataaee,  he  is  still  in  contempt, 
and  bound  to  comply  irith  the  terms  of  the  award,  not  only 
em  4$HU  jmiiiuB^  bat  by  the  terms  of  the  atatnte.  He 
has  been  served  with  the  notice  of  the  rule  as  well  as  the 
copy  of  the  award,  and  if  the  Court  allow  the  attachment 
to  issue,  it  will  be  ready  to  be  serred  on  him  in  case  he 
dmuld  return  to  this  country ;  and  if  it  be  not  gtanted^  it 
will  have  the  effect  of  allowing^  a  party  after  an  award  has 
been  made  against  him,  to  go  immediately  to  SeoiUmd  or 
Irehmd^  and  thereby  avoid  complying  with  the  terms  of 
it,  or  perfimning  it  in  any  manner  whatever. 


The  Court  deeming  it  to  be  a  new  point,  took  time  to 
consider;  and  on  this  day 


Bfr.  Justice  Park  said,  this  was  an  application  for  an 
attachment  against  the  defendant  4br  non-payment  of 
money  under  an  award,  and  it  was  objected  that  the 
Court  could-  not  allo^r  it  to  issue,  as  he  was  resident  in 
^aaoe,  and  as  a  copy  of  the  award  and  rule  on  which 
the  application  was  founded  had  not  been  served  on 
him  in  this  country.  We  have  considered  the  question, 
and  are  of  opinion  that  this  attachment  must  go,  for 
it  is  not  in  the  nature  of  a  criminal,  but  merdy  a  civil 
process,  and  the  defendant  has  been  served  with  a  copy 
of  the  rule  nUi  as  well  as  the  award,  and  there  is  no 
doubt  but  that  a  demand  of  the  payment  of  the  money  was 
duly  made  at  the  time.  Although  that  was  not  done  in 
this  country,  yet  as  he  was  served  with  the  proceed- 
ings^ the  rule  must  be  made  abaolute;..but  whether  it 
can  be  available  to  t|ie  plaintiff  ornot,  it  is  not  tar  us  toen- 

VPiia. 

Role  lAsolute. 


lift- 


Nov.  ^A. 

X  Hi»  imm  ma  action  of  coTemnlw    The  dednratioti  amerrod 


If  a  defendant 

that  the  dofeDdaiit  covenanted  ^7  deed,  that  h»  fint  eon  or  ^  ''^^"  ^^^ 

^•'  of  pleMiog  II- 

otber  heir  male  of  his  body  who  shoold  fint  attain  twenty  f  soabij^  he  can- 
one,  ahouU  at  the  reqaeet  of  th^  plaintid^  weU  and  effeeta^  cUJ^'^i^ .' df 
ally  convey  and  aseuve  certain  premisea  to  the  plaintiff  by  demurrer,  ai- 
each  coamon  racovery,  fine,  or  othor  assnranoe^  as  <»Qnsei  caaies  assigned 
shonld  advise;  aad  assigned  for  breacb,>Er«t,  that  the  de^  ^*^"'''*^  ""^ 
fendant  did  not,  when  he  was  requested,  cause  his  first  son  of  which  he 
or  heir  male  to  suffu^soch  recoveiy.;  and  ^^yNMufi^.^tbatthe  j^^^^^^^lLeit 
defendant  would  not,  although  requested,  cause  the  premises  under  a  gene* 
tt^bafionveyedandaasqred  to  the  plaintiff.  Ibedefeadant,  '«^'>«»«^'- 
being  under  terms  of  pleading  issuably,  filed  a  special  de* 
murrer  to  both  these  breaches;  assigning  for  causes, ^«f, 
that  it  did  not  appear  .OB;  the.fiice  of  the  /dedaratidn,  that 
either  ihe  defendaat  )or  his  son  or  heir  had  such  aO'Sstaleia 
ihepremisas,  as  to  warrant  tb^  plointifffs  caUi^g  on  them  to 
snffcr  the  recaaery;  and  seeandlSf  that  the>  plaintiff  him- 
self had  shewn  that  be  had  the  ftrst  estate  or  itide  to  the 
fireebold,  and  Iheiefore  thai  he  sbonU  Uive.  suffered  the 
recorery  ia  the  firrt  instance. 

BIr.  Serjeaiit  Boionqutt^  on  a  fprmer  day  ib  this  Term, 
obtained  a  rule  m«t,  that  the  plaintiff  might  be  at  liberty 
to  sign  judgment,  unless  the  defendant  would  strike  out  the 
special  causes  of  demurrer. 

•  •  • 

Mr.  Seijeant  Toddy  now  shewed  cause,  and  submitted, 
that  there  was  a  distinction  between  a  real  and  fair  demnr^ 
rer  and  a  demnnrer  without  good  cause,  and  that  the  form- 
er must  be  considered  as  an  issuable  plea  within  the  mean- 
ing of  the  order.  Here,  the  causes  assigned  in  the  demur- 
rer not  only  went  to  the  form,  but  to  the  substance  of  the 
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I,  and  of  which  the  defendant  might  hare  a?aiU 
ed  himself  iipon  a  geqeral  demurrer;  and  if  so,  it  is  quite 
clear  ihat  it  must  be  treated  as  an  issiiable  plea.  This  case 
is  therefore  distinguishable  from  those  of  Berry  v.  Auder^ 
sqm  (a)f  and  Bell  v.  Da  .Costo  (6)»  as  the  fcMiner  did  not 
go  to  the  merits  of  die  cause,  and  might  have  been  either 
frivolous  or  filed  for  delay,  and  the  latter  was  a  mere  mis- 
take as  to  form,  by  the  plaintiflTs  omitting  the  name  of 
one  of  the  partners  in  a  firm  in  his  replication,  which  had 
been  inserted  in  the  defendant's  plea^  and  which  was  a  mere 
technical  objection. 


But'tbp  Court  were  deariy  of  opinbn  that  the  special 
causes  >of  demurrer  assigned  by  the  defendant  could  not  be 
considered  as  an  issuable  plea  within  the  meaning  of  the 
order,  which  must  be  a  plea  in  chief  to  the  merits,  and  upon 
which  the  plaintiff  may  take  issue  and  go  to  trial. '  If  the 
defendant  had  considered  the  declaratbn  to  be  bad  in  sob- 
stance,  he  should  hare  demurred  generally;  and  the  cases 
of  Berry  v.  Anderson^  and  Beit  v.  Sa  Costa,  me  deetsire 
to  shew  that  a  defendant  who  is  under:  terms  to  plead  is- 
auably,  cannot  take  advantage  of  any  objections  upon  spe- 
cial demurrer  which  do  not  go  to  the  merits,  or  of  which  he 
could  not  have  availed  himself  upon  a  g^'eral  demurrer 
Unless,  therefore,  the  defendant  will  undertake  to  strike  out 
those  special  causes  of  demurrer,  the  rule  must  be  oiade 


Absolute  (c)*. 

« 

(s)  7  Term  Rep.  530. (b)  S  Bob.  &  Piil.  44&-      (c)  See  Ntwm- 

kern  Y.  Dowiing^  1  Chit  Rep.  711. 

*The  defeadant  afterwards  itrack  out  the  special  demurrer,  aod 
demurred  generally,  and  the  cause  was  set  down  for  argnment  in  the 
next  Terra. 
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DlLLAMORE  V.  CAPON.  Friday, 

Nov.  %hth. 

1  HIS  was  an  action  of  assumpsit.  The  declaration  stated,  The  plaintiff 
tbfkt  in  consideration  tliat  the  [ilaintiff,  at  the  request  of  and  defendant 
the  defendant,  would  deliver  to  him  a  certain  horse  of  the  resident  within 
plaintMr^s  in  exchange  for  a  certain  horse  of  the  defend-  *^f\{Y&iTi.°° 
ant'Sy  the  latter  undertook  to  deliver  his  horse  to4be  plain-  *oark  Court  of 
tiff,  and  pay  him  80/.  in  exchange  for  the  platntiff's  z^Ceo^lTir, 
horse.  It  Iras  then  averred,  that  the  plaintiff  accordingly  »«  order  to 
delivered  his  horse  to  the  defendant,  and  that  altbougiuhe  plaintiff  of  his 
defendant  delivered  his  horse  in  exchange  for  the  plain-  costs  under 

,  o  r  the  6th  section 

tiff's,  yet  that  tlie  defendant  would  not  pay  the  said  sum  of  of  that  statute. 
30/.,  but  altogether  refused  so  to  do.     To  this  was  added 

the  common  money  counts. Plea,  non  assumpsit. 

At  the  trial  before  Mr.  Justice  Park^  at  Guildhall^  at  the 
Sittings  after  the  last  Easter  TertDy  the  plaintiff  proved 
the  delivery  of  his  horse  to  the  defendant ;  and  the  ^er- 
vant  who  delivered  him,  stated  that  he  was  perfectly  sound, 
and   that  the  defendant's  horse  which  was  taken  in  ex- 
change was  worth  10/.  only.    The  plaintiff's  horse  hav- 
ing died  three  days  after  it  bad  been  delivered  to  the  de« 
fendant,  he  refused  to  pay  the  30/.,  and  for  the  recovery  of 
which  this  action  was  brought.  A  witness  was  called  to  prove 
that  the  horse  was  in  a  diseased  state  at  the  time  of  the 
sale,  and  must  have  been  so  for  some  months^  previously. 
But  it  appeared  that  the  defendant  had  sold  the  carcass 
and  skin  for  a  guinea  find  a  half.     The  jury  being  of  opin- 
ion that  the  plaintiff's  horse  was  unsound  at  the  time  of 
the  delivery,  found  a  verdict  for  the  defendant.    Leave, 
however,  was  |^iven  the  plaintiff  to  move  to 'set.  it  aside, 
and  that  a  verdict  might  be  entered  for  him  for  1/.  11^.  6</. 
being*  the  sum  the  defendant  had  received  for  the  skin  and 
carcass. 

Mr.  Serjeant  Pelly  in  the  last  Term,  having  accordingly 
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obtained  a  nileniri,  to  that  effect,  or  that  a  new  trial  migbt 
be  g^nted,  when  the  person  who  sold  the  horse  to  the 
plaintiff  in  the  first  instance,  might  be  examined  as  to  his 
soundness.  ^ 


Mr.  Serjeant  FaughaUf  on  a  fiMrmer  day  in  thk  Tenot 
obtained  a  rule,  calling  on  the  plaintiff  to  shew  caoae  why 
the  defendant  should  not  be  at  liberty  to  enter  a  sogges- 
tion  on  the  roll,  under  the  statute  22  Oeo.  2,  c  47,  s.  6^  (the 
Southwark  Court  of  Requests  act  *),  and  why  the  plain- 

*  That  act  is  intituled  **  an  act  for  die  more  easy  and  speedy  recoYcry 
of  small  debts  within  the  town  and  boroogh  oiSdmAwmrk,  and  the  se- 
veral parishes  of  iSt.  Samovar;  St,  Marjf  at  NeMfmffUm;  SL  Mmy  Mag- 
dttlm,  Bemumdtey :  CkrinCkaink:St.MaTy^LMmkelk;u^SLiUry 
at  Rotkerkiike^  in  the  county  ofSurrejf,  and  the  seTersl  precincts  and 
liberties  of  the  same;"  and  by  the  4th  section  it  b  enacted,  **  thatftom 
and  after  the  29th  September,  174Q»  it  shall  and  may  be  lawful  to  and  for 
every  resiant  and  inhabitant  of  the  said  town  and  borough  of  South' 
work,  and  for  all  the  resiants  and  inhabitants  within  the  said  several 
parishes  of  St.  Somour,  flee,  flcc  (as  ennmerated  in  the  title),  and  to  and 
for  all  and  every  person  and  penons  renting  or  keeping  any  shop,  shed, 
stall,  or  stand,  or  seeking  a  livelihood  within  the  said  town  or  borough, 
or  within  any  of  the  parishes,  limits^  or  precincts  aforesaid,  who  now 
have,  or  hereafter  shall  have,  any  debt  or  debts  owing  unto  him,  her» 
or  them,  not  exeeding  the  sum  of  40f.,  by  any  person  or  persons  what- 
soever, inhabiting  or  seeking  a  livelihood,  within  the  said  town  and 
Iwrough,  or  within  any  of  the  parishes,  limits,  or  prednds  aforesaid, 
as  aforesaidi  to  cause  such  debtor  or  debtors  so  inhabiting  or  seeking  m 
livelihood  as  aforesaid,  to  be  warned  or  summoned  by  the  chief  bailiff 
of  the  said  town  and  borough  for  the  time  Being,  or  his  deputy  officer 
or  officers  (who  are  hereby  appointed,  authorized,  and  required  to  exe- 
cute all  warrapts^  precepts,  or  process  of  the  said  Court  of  Requests), 
by  writing  left  at  the  dwelling-house  or  place  of  abode,  shop,  shed» 
stall,  stand,  or  any  other  place  of  dealing  of  such  debtor  or  debton^  or 
by  any  other  reasonable  warning  or  notice,  to  appear  l>efore  tba 
missioners  of  the  said  Court,  to  be  held  at  or  in  the  place  afomsaid 
that  the  said  cornmissionerB  or  any  three  or  more  of  them,  shall  after 
such  summons  as  aforesaid  have  full  power  and  authority,  by  virtue  of 
this  act,  to  make  or  cause  to  be  made  such  acts,  order  or  orders,  decreo^ 
judgments,  and  oroceedings  t>etween  such  party  or  parties^  plaintifis^  and 
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t9F  ahoold  not  lose  bi»  ooftts  of  the  action,  and  pay  them  to 
the  defendant  together  with  the  eosts  of  this  application. 
He  fiMinded  his  motion  on  an  aiBdaviti  which  stated  that 
the  defendant  resided  in  the  parish  of  St,  Mary  Lamhethf 
and  within  the  jurisdiction  of  the  Southwark  Court  of 
Bequests. 

hj^  her^  or  their  debtor  or  debtors>  defendants,  Uxiduog  such  debts  not 
exceeding  the  sum  of  40».  in  question  before  them,  as  they  shall  find  to 
stand  M^ith  equity  and  good  conscience ;  and  all  such  acts,  decrees,  judg- 
mentsy  and  proceedings^  order  or  orders,  sha]1  be  entered  and  registered 
in  a  book  to  be  kept  for  that  purpose  by  the  clerk  or  clerks  of  the  said 
Court,  or  his  or  their  sufficient  deputy  or  deputies;  and  shall  be  ob- 
served, performed,  and  kept  in  all  parts  as  vvell  by  the  plaintiff  as  the 
debtor  or  defendant**    And  for  the  more  due  and  regular  proceeding  in 
the  said  Court  intended  to  be  established  by  this  act,  it  is  by  the  5th 
section  further  *'  enacted,  that  it  siiall  and  may  be  lawful  for  the  said 
commissionerSf  or  any  three  or  more  of  them,  to  administer  an  oath  to 
the  plaintiff  or  defendant,  and  to  such  witness  or  witnesses  as  shall  be 
produced  by  each  party,  and  also  to  all  the  officers  of  the  said  Court,  ibr 
or  coucerning  any  business  relative  thereonto,  if  the  same  commission- 
era  or  any  three  or  more  of  them  shall  so  think  it  meet.'*    By  the  6th 
section  it  is  further  enacted,  '*  that  if  any  acticm  of  debt  or  action  on 
the  case  upon  an  atsumpni  for  recovery  of  any  debt  to  be  sued  or  pro- 
secuted against  any  person  or  persona  aforesaid,  in  any  of  the  King*s 
Courts  at  Westmiruterf  or  elsewhere  out  of  the  said  Court  of  Requests, 
it  shall  appear  to  the  Judge  or  Judges  of  the  Court,  where  such  action 
shall  be  sued  or  prosecuted,  that  the  debt  to  be  recovered  by  the  plain- 
tiff in  such  action  doth  not  amount  to  the  sum  of  40f.,  and  the  defendant 
ID  auch  action  shall  duly  prove  by  sufficient  testimony  to  be  allowed 
by.  the   Judge  or  the  Judges  of  the  said  Court  where  such  action 
shall  depend*  that  at  the  time  of  commencing  such  action,  such  defend- 
ant was  inhabiting  and  resiant  within  the  said  town  and  borough  of 
Souihwarh,  or  any  of  the  parishes,  limits,  and  precincts  aforesaid  in  the 
county  of  Surrey,  and  was  liable  to  be  warned  or  summoned  before  the 
said  Court  of  Requests  for  such  debt,  then  and  in  such  case  the  said 
Judge  or  Judges  shall  not  allow  to  tlie  said  plaintiff  any  costs  of  suit, 
but  shall  a^ard  that  the  said  plaintiff  shall  pay  so  much  ordinary  costs 
to  the  party  defendant,  as  such  defendant  shall  justly  prove  before  the 
said  Judge  or  Judges  it  hath  truly  cost  him  in  the  defence  of  the  said 

suit." 

FF2 


1825. 


432  cASBs  m  m ichablmas  tbrk, 

Mr.  Serjeant  Pell  afterwards  shewed  cause,  and  solv- 
mitted,  tbat  the  Jirst  question  was,  wfaetheV  under  the  m^ 
cumstances,  this  case  fell  within  either  of  the  provisions  of 
the  statutes  22  Geo*  2,  and  46  Geo.  3f  Secondly,  whether 
the  parties  from  their  situation  were  within  the  reach  of 
those  statutes?  and  lastly,  whether  the  defendant  should 
not  have  applied  for  a  certificate  to  the  Judge  before  whom 
the  cause  was  tried,  and  not  by  a^  motion  to  the  Court? 
In  order  to  bring  the  parties  within  the  provisions  of  the 
statute  22  Geo.  2,  c.  47,  both  the  plaintiff  and  defendant 
must  reside  within  the  jurisdiction  of  the  Soutkwark 
Court.  But  that  statute,  as  fer  as  regards  the  present  ac- 
tion, was  repealed  by  the  46  Geo.  ^fC.9fJ;  as  there  was  na 
debt  which  could  be  demanded,  but  a  mere  litigated  dis- 
pute between  the  parties  as  to  the  soundness  of  the  horse; 
and  the  plaintiff* sought  to  recover  unliquidated  damages 
for  a  breach  of  contract*  The  demand  for  a  debt  under 
5/.  as  mentioned  in  that  statute  applies  only  to  money 
debts,  and  where  the  sum  demanded  does  not  exceed  5/, 
Although  the  6th  section  of  that  statute  enacts  tbat  it  shall 
be  lawful  for  any  person  to  sue,  whether  residing  within 
the  borough  of  Southwark  and  the  eastern  half  of  the 
hundred  of  Brixton  or  elsewhere,  yet  those  latter  words 
roust  be  restricted  to  the  parishes  or  places  to  which  the 
statute  was  intended  to  api^y,  viz.  to  the  several  parishes 
enumerated  in  the  other  acts,  and  which  were  not  intro- 
duced in  the  latter  statute.  The  present  application  can- 
not avail  the  defendant,  as  by  the  13th  section' of  the  46 
Geo.  3  *,  he  should  have  applied  for  a  certificate  to  the 

*  By  the  46  Geo.  S,  c  Ixxxvii.  intituled  "  an  act  to  explain,  amendp 
and  render  more  effectual  two  acts  paaxd  in  the  S€d  (a)  and  S%^  (&> 
GtQ.  t,  for  the  more  easy  and  speedy  recovery  of  small  debtB»  within  the 
town  and  borough  of  Southwark  and  the  several  parishes  and  places  in 
the  said  acts  mentioned/*  it  is  enacted  by  section  IS* "  that  if  any  action  or 
suit  shall  be  commenced  in  any  of  his  Majesty's  Courts  of  record  al  I7est« 

(a)  a  47 (fc)  C.  6. 
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Judge  who  tried  the  cause,  which,  if  granted,  would  entitle 
him  to  double  costs.  But  even  that  clause  has  been  sioce 
repealed  by  the  4  Geo.  4,  c.  cxxiii.  s.l6;  and  although 
that  statute  was  not  passed  until  after  the  commencement 
of  the  (H*esent  suit,  yet  it  was  in  full  force  previously  to  this 
appIicalioiH  and  is  consequently  conclusive  against  it. 


182S. 


Mr.  Serjeant  Vaugk€afi  in  support  of  the  rule.    The  two 
Jatter  statutes  are  entirely  out  of  the  question,  and  that  of  the 
22  Geo*  2,  h  alone  applicable.    As  to  the  plaintiff's  cause 
of  action,  although  the  soundness  of  the  horse  was  disputed, 
yet  the.lJ.  11«*  6tf«  was  a  distinct  debt  due  from  the  de* 
fendant  4o  the  plaintiff,  for  money  Imd  and  received  to  his  use 
'  ibr  the  carcass  of  the  horse,  and  was  tendered  to  hjin  before  the 
action  was  brought  The  defendant  is  therefore  clearly  en- 
titled to  asuggestion,  under  the  22  Geo.  2,  instead  of  going 
for  double  costs,  as  provided  by  the  46  Geo^  3».c.  87;  and 
the  4  GeoAj  c.  1 23,  was  passed  too  recently  to  affect  any  pro- 
ceedings  in  this  cause,  as  it  had  been  previously  commenced. 
It  ifl  sufficient  for  the  purposes  of  the  6th  section  of  the  22 
Geo.  2,  for  the  defendant  alou^  to  reside  within  the  jurisdic- 
tion of  the  Court,    The  46  Geo.  3,  merely  extends  the  juris* 
diction  to  5/,,  and  entitles  the  defendant  to  double  costs,  on 
a  verdict  found  for  him  in  case  the  Judge  shall  Ojertify,  but 
even  that  clause  has  been  since  repealed*    As  far  therefore 

mi>i#f«r«  for  any  debtiiot  exceeding  the  sum  of  52.,  and  recoverable  by  vir- 
tue of  the  said  recited  acts  and  of  this  act,  or  any  or  either  of  them,  in  the 
said  Court  of  Requests,  then  and  in  every  such  case,  the  plaintiff  or  plain* 
tifia  in  such  action  or  suit  shall  not,  by  reason  of  a  verdict  for  him>  lier,  or 
them*  or  otherwise,  have  or  be  entitled  to  any  costs  whatsoever;  and  if  the 
verdict  shall  be  g^iven  for  the  defendant  or  defendants  in  such  action 
or  sott,  and  the  Judge  or  Judges  t>efore  whom  the  sanoe  shall  be  tried  or 
h^ord  ahall  think  fit  to  certify  that  such  debt  ought  to  have  been  reco- 
vered in  the  said  Court  of  Requests,  then  and  so  often  such  defendant 
or  defendaata  shall  have  double  costs,  aad  shall  have  such  remedy  for 
f«c0vering  the  same  as  any  defe^idant  or  defendants  may  have  for  his, 
her*  or  their  costs  in  any  case|by  law/* 
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fUB  i^g^nbt  this  question,  the  22  Oeo.  2,  remains  in  fttM 
DiLLAMOAB    force,  is  still  operative,  and  mnst  be  considered  as  an  ex- 
Cam».        istingact. 

Cur.  ado.  vuli. 

,  Mr.  Justice  Park  on  this  day  delivered  the  judgment 
of  the  Court  as  follows:.^  This  was  an  application  by  the 
defendant  for  leave  to  enter  a  suggestion  on  the  roll,  for 
the  purpose  of  depriving  the  plaintiff  of  his  costs,  on  the 
ground  that  the  verdict  being  under  forty  shillings,  the  ac^ 
tion  ought  to  have  been  brought  in  the  Sowihwark  Court 
of  Requests,  under  the  statute  32  Qeo.  2,  c.  47,  s«  6,  but 
we  are  of  opinion  that  under  the  circumstances  we  ought 
not  to  accede  to  the  application.  Although  it  has  been 
eonlehded  for  the  plaintiff,  that  the  statute  5£!  Geo.  2,  c.  47f 
IS  repealed,  as  far  as  regards  costs,  by  the  46  Geo.  8,  c.  87, 
yet  we  think  that  it  was  not.  The  title  of  the  latter  act  is 
**an  act  to  explain,  amend,  and  render  more  effecti»l  two 
acts  passed  in  the  22d  and  82d  Geo.  2,  for  the  more  easy 
and  speedy  recovery  of  small  debts,  within  the  town  and 
borough  otSouthwarkf  and  the  several  parishes  and  places 
in  the  said  acts  mentioned.''  By  that  act,  the  jurisdiction 
of  the  Court  as  to  its  locality  was  extended,  as  wdl  as  the 
amount  of  the  debt  sought  to  be  recovered;  and  as  the  22 
Geo.  2,  was  limited  to  the  town  and  borough  of  Simth^ 
warkf  and  the  adjacent  parishes,  and  did  not  include  those 
o(  Streathanif  Clapham^  and  Camberwettj  being  the  re- 
gaining part  of  the  eastern  half  of  the  hundred  of  Brix^ 
tont  and  was  confined  to  the  recovery  of  debts  not  exceed- 
ing forty  shillings,  it  was  extended  by  the  46  •Geo.  8, 
under  certain  provisions  and  regulations  therein  express- 
ed, to  the  sum  of  5/.  But  the^  point  on*  which  we  are 
about  to  decide  this  case,  and  which  never  appears  to 
have  been  taken  in  any  of  those  which  have  been  de- 
termined  on  the  construction  of  the  Southwark  acts,  is 
that  both  the  plaintiff  and  defendant  must  reside  within  the 


r 
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district  o?er  which  the  jartsdiction  of  that  Coart  extends.        18^ 
As  far  as  regards  the  jurisdiction,  the  words  of  the  Lonm 
don  Court  of  Requests  act,  14  Oeo.  2»  c.  10,  are,  if  not  {Hre-» 
cisely  similar,  to  the  same  effect  as  those  used  in  the  22 
Geo.  2y  c«  47.    And  in  Webb  v.  Brown  (a%  it  was  deter^* 
mined  that  the  statute  14  Geo.  2,  c«  10,  only  applied  to 
cases  vfhere  both  the  (daintiff  and  defendant  were  residing 
within  the  jurisdietjon  <^  the  Lrondon  Court  of  Requests, 
tio,  by  the  statute  22  Geo.  2,  c.  47,  s.  4,  it  was  enacted, 
^  that  from  and  after  the  29th  September^  1749,  it  should 
be  lawful  for  every  re^iafi^  and  inhdhittmt  of  the  town  and 
borough  of  Southwark^  and  the  resiants  within  the  parishes 
therein  named,  and  all  and  every  person  aad  persons  rent- 
ing or  keeping  any  shop,  stall,  &c.  or  iseeking  a  liveli« 
hood  within  the  said  town,  borocgfa,  or  parishes,  who 
flhoold  have  any  debt  owing  to  him  or  them,  (the  plaio- 
tiA),  not  exceeding  40«.,  by  any  person  inhabiting  or  seek- 
ing a  livelihood  within  the  said  town,  &c.  to  cause  such 
debtor  to  be  summoned  before  the  commissioners  of  the 
Coart;  and  by  the  5tb  section,  the  commissioners  are  em- 
powered to  administer  an  oath  to  the  plaintiff  or  defend- 
ant.   Coupling  both  these  clauses  together,  they  must  be 
taken  to  require  both  the  plaintiff  and  defendant  to  be  re- 
siant  within  the  jurisdiction  of  the  Court.    Although  it 
may  be  said  that  a  distinction  may  be  drawn  between  the 
JLondon  and  SoHthwark  acts,  as  the  former  contains  one 
daase  only  as  to  the  jurisdiction  and  giving  power  to  the 
cboimissioners;  yet  the  4th  and  5th  sections  of  the  latter 
may  be  considered  as  one  in  effect,  as  the  5th  merely 
empowers  the  commissionerB  to  administer  an  oath.    It 
has  been  contended,  however,  that  the  46  Geo.  3,  c.  87, 
has  made  some  difference  in  this  respect,  as  the  enacting 
part  of  the  6th  section  has  given  a  privilege  of  suing  in 
the  Souihwark  Conrt  of  Requests,  to  all  persons  residing 
witbin  that  town  or  borough,  and  the  eastern  half  of  the  hun- 

(«)5TermRep.d55. 
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dred  of  Brixton  or  elsewhere;  or  tbar,  at  all  events,  it  has  had 
the  effect  of  repealing  the  22  Geo.  2,  c  47,  pro  tanto;  and 
that  a  plaintiff  may  bring  his  action  wherever  he  may  reside. 
But  we  are  of  opinion  that  he  cannot.  The  46  Creo.  3, 
having  mentioned  all  the  parishes  and  places  enamerated  in 
the  22  Geo.  %  c.  47,  goesoQ  to  reqite  in  the  preamble,  ^  that 
it  would  greatly  tend  to  the  improvement  and  encourage- 
ment of  trade  in  the  said  town  and  borough  of  Southwark^ 
and  the  eastern  half  of  the  hundred  of  Brixton^  and  to  the 
necessary  support  and  protection  of  useful  credit  within  the 
same,  if  the  powers  of  the  said  Court  under  the  said  two 
recited  acts  of  parliament  were  extended  to  the  recovery 
of  small  debts  not  exceeding  5/.,"  and  then  proceeds  to 
enact,  that  it  ^' shall  .and  may  be  lawful  for  any  person  or 
persons  to  sue,  whether  residing  withiu  the  said  town 
or  borough  of  Southwark^  and  the  said  eastern  half  of  the 
,  hundred  of  Brixton^  or  elsewhere:"  that  is,  elsewhere 
within  the  parishes  before  enumerated  in  the  statute  ^ 
Geo*  2,  c,  47*  This  appears  to  us  to  be  the  true  construc- 
tion of  both  these  statutes;  and  by, adopting  it,  we  shall  not 
violate  any  principle,  and  no  decision  appears  to  mili- 
tate against  it.    This  rule  therefore  must  be 

Discharged  (a). 

(a)  Mr.  Serjeant  Vaughan  then  applied  to  Mr.  Justice  Park  to  cer- 
tify, under  the  46  Geo.  3,  c.  87»  s.  13«  which  was  refused;  the  defendant 
having  made  his  election  by  applying  to  the  Court  for  the  suggestion, 
according  to  the  6th  section  of  the  29  €ko,  ft,  c.  47. 
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Young  v,  Gadderer.  i£?S/*. 

J  HIS  was  an  attion  against  the  defendant,  as  acceptor  of  Where  in  an 
a  bill  of  exchange  for  87/.,  to  which  he  pleaded  a  judgment  "h?  alSIdwt, 
recovered  for  the  same  debt.  ••  acceptor  of  a 

^  bill  of  ex- 

change^  he 

Mr.  Serjeant  Pell  applied  for  a  rule  to  shew  cause  why  Pj.«»^«<>  •  pJ«* 
this  plea  should  not  bfe  set  aside,  or  that  the  plaintilBT  might  recovered  for 
be  at  liberty  to  sign  judgment  as  if  no  plea  had  been  plead-  Jj*  ^"^  wfwl 
ed,  and  that  the  defendant  might  pay  the  costs  of  this  ap-  ed  to  set  it  aside 
plication.    He  founded  his  motion  on  an  affidavit,  which  |^ea,'orper^ 
stated  that  the  defendant,  after  he  had  been  served  with  the  plaintiff  to 
process,  frequently  admitted  the  above  sum  to  be  due  to  aithoogh  it  was 
the  plaintiff,  and  was  desirous  of  coming  to  a  settlement.  ^7V^^^^^\ 
That  duriiig,the  Term  he  had  repeatedly  promised  to  pay,  admitted  the 
and  did  not  file  the  above  plea  until  the  25th  instant,  he  ^^^^^"^ 
having  succeeded  in  gaining  time  by  such  promises  to  pay.  mises  to  the 
The  learned  Serjeant  submitted,  that  under  the  circum-  ^^^  ^e  faad*^' 
etances  this  must  be  considered  as  a  sham  plea,  and  he  re-  ^^'^  vsrred 

-._  ,  -.«.,.  «  xNi  «        ^'^^  process  in 

lied  on  the :  case  of  Rtchley  v.  Proone  (a),  where,  to  a  de-  the  action. 
claration  oi€i8sumpsit  for  use  and  occupation,  the  defend- 
ant pleaded,  that,  after  the  making  of  the  promises,  and 
after  the  cause  of  action  accrued,  and  before  the  exhibit- 
ing^ of  the  plaintiff's  bill,  the  defendant  delivered  to  the 
plaintiff  certain  goods,  in  full  satisfaction  and  discharge 
of  the  promises  in  the  declaration,  which  the  latter  accept- 
ed in  satisfaction.  The  plea  being  in  every  respect'  false, 
the  Court  permitted  the  plaintiff  to  sign  judgment  as  for 
want  of  a  plea.  And  in  ShadweU'w.  Berihoud(b)f  where 
a  sbam  plea  was  ingeniously  drawn,  the  Court,  on  an  affi- 
davit that  it  was.  wholly  false,  permitted  the  plaiatiff  to' 

(a)  1  Barn.  &  Cress.  «86.  S.  C.  2  Dow.  &  Ryl.  6%U (b)  5  Barn. 

&  Aid.  7dO.  S.  €.  1  Dow.  &  Bf  1. 446. 
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I8gg.  ^      sign  jndgHieiit  as  for  want  of  a  plea,  and  ordered  the  de« 
•  fendant  or  bis  attorney  to  pay  the  costs. 

Mr.  Justice  Park* It  appears  to  me  that  there  is  no 

groand  to  indnce  the  Court  to  interfere.    The  plea  pnt 
upon  the  record,  is  the  common  plea  of  a  jodgmentie* 
coTered ;  and  which  is  an  ordinary  defence,  and  we  are 
not  to  assume  that  it  is  false.    The  principle  on  which  the 
Court  of  King's  Bench  has  generally  acted  in  cases  of 
this  description  is,  that  if  a  iaise  plea  be  caleulated  (o 
raise  issues  requiring  different  modes  of  trial,  or  is  so  in- 
genionsly  drawn  as  to  perplex  the  plaintiff,  or  make  it  ne» 
oessary  for  his  attorney  to  consult  counsel,  and  thereby 
cause  delay  and  expence,  the  plaintiff  may  sign  judgment. 
In  Solomons  t.  lAfun  (a),  where  the  plaintiff  in  his  lepU- 
cation  improperly  concluded  to  the  country,  the  Court  al- 
lowed him  to  amend  without  payment  of  costs,  the  defend- 
ant haying  admitted  that  he  had  pleaded  a  sham  plea; 
and  the  Court  there  discountenanced  the  practice  of  sham 
pleading.    In  Thomas  r.  Vandermoolen  (6),  where  a  sham 
plea  was  pleaded,  which  was  calculated  to  raise  inues  re- 
quiring  different  modes  of  trial,  ms.  a  judgment  reooTered 
to  some  counts,  and  payment  to  others,  the  Court  not  only 
permitted  the  plaintiff  to  sign  judgment,  but  offered  the 
defendant  or  his  attorney  to  pay  the  costs.    And  in  Barf. 
ley  V.  Qod$lake(c)^  where,  to  an  action  on  a  bill  of  exchange, 
the  defendant  pleaded,  that,  in  satisfection  of  part  of  the 
plaintiff's  claim,  the  defendant  bad  indorsed  to  him  a  bill 
of  exchange^  and  had  assigned  to  the  plaintiff  a  judgment 
obtained  by  the  defendant  in  the  Court  of  Baeekefuer  in 
Ireland^  in  satisfaction  of  the  residue,  the  Comrt  said  that, 
**  it  being  an  ingenions  plea,  which  the  plaintiff's  attorney 
could  not  be  expected  to  understand,  it  would  put  him  to 
the  necessity  of  consulting  counsel,  and  theieby  occasion 

(«)  I  EiMt,  400. {h)  ^  Bun.  Ac  Aid,  i07-*^«)  Id.  199. 
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delay  and  esrpenoe:"  and  they  directed  the  defendaafa  at-  .j^88. 
torney  to  pay^the  costs.  .^Here,  however,  only  one  issue  is 
raised  by  the  plea,  and  which  is  very  firequeiidy,  if  not  usu- 
ally adopted ;  and  in  Bcnei  v.  Punier  (a),  where  the  defend- 
ant pleaded  two  pleas  requiring  different  modes  of  trial,  the 
Court  required  an  aflEUlavit  that  the  pleas  were  false.  In 
JRteAfay  v.  ProanCf  the  rule  for  the  plaintiff  to  sign  judg- 
ment was  obtained  on  an  affidavit  stating  that  the  plea  was 
in  every  respect  &lse ;  and  in  the  late  case  of  Abringion 
V.  JBeckei  ((),  although  such  an  affidavit  was  made,  the 
Court  would  not  compel  the  defendant  to  verify  his  plea; 
and  Lord  Chief  Justice  Abbott  said  (o),''  that,  calling  upon 
the  attorney  to  shew  by  what  authority  he  put  a  sham  plea 
upon  the  file,  might  not  be  effectual;  and  that  the  Court 
would  consider  whether  some  means  could  not  be  adopted 
for  the  prevention  of  sham  pleading,  without  breaking  in 
upon  any  established  principle*  But,  that  in  the  mean 
time,  and  until  some  such  regulation  could  be  devised,  the 

practice  must  remain  as  it  had  been  heretofore.'' Here, 

however,  there  was  no  affidavit  that  the  plea  was  false,  and 
even  if  there  had  been,  it  appears  Aat  it  would  not  have 
been  sufficient  to  entitle  the  plaintiff  to  sign  judgment  as 
for  want  of  a  plea. 

Mr.  Justice  Burrough. The  Court  must  adhere  t6 

their  former  and  established  practice,  and  not  introduce  a 
new  rule  on  a  motion  of  this  description,  which  at  all 
events  they  have  a  discretion  to  grant  or  not.  The  true 
principle  has  been  laid  down  by  my  Brother  Parkf  viz. 
that  a  false  plea  must  be  either  calculated  to  raise  issues 
requiring  different  modes  of  trial,  or  be  so  artificially  drawn 
as  to  put  the  plaintiff  to  expence  or  delay. 

Rule  refused  (d). 

(a)  9  Barn.  &  Aid.  777;  •$•  C.  1  Chit.  Rq>.  504. (&)  %  Bam.  & 

Cress.  81 ;  S,  C.  9  Dowl.  &  Ryl.  ^U—^e)  «  Bam.  &  Cnik  S3. 
[d)  See  HiU  v.  DyhaU,2  Chit.  Rep.  SSQ. 
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»  •     •  « 

1H25. 

-J^Ll  Hudson  and  Another  v.  Marjoribanrs. 

Where  the  X^His  was  an  action  of  asstitnprit  on  a  policy  of  assurance^ 
•itlonfn'a^.  agaiost  a  loss  by  perils  of>e  sea,  on  gwds  in  tlieship 
licyofawur-  Swalluw^  OR  a  Toyage  from  the  Qape  of  G^od  Hope  to 
for  %n  average  ^TUtoL  ^  The  cause  was  fir^t  tried  before  Lord  Chief  Ji»* 
Iriti  w^  'raH  ^'^  Dallas,  at  Guildhall,  at  the  Sittings  after  l/t/oiy  Term, 
ed  on  the  terms  182$29  when  the  jnry  found  a  v.erdict  for  the  plaitiliils  for 
oHhll'first^^  an  arem^e  loss;  and  in  the  JSas^^  Term  follovring,  a  rule 
shoQid  abide  nisi  was  obtained  for  a  new  trial,  on  paymeirt  of  costs, 
'  at^heMcond  ^^^^^  ^^"^  afterwards  made  absolute;  and  the  costs  of 
trial,  the  plain-  the  first  trial  Were  ordered  to  abide  the  ew^t.    At  the 

tiflb  again  reco« 

Tered  for  an      second  trial,  at  the  Sittings  after  Michaelmas  Term,  18S2, 

on?"5lHdd,  ^^^  J"'y  ®^'"  ^^^^^  *  verdict  for  the  piahitiffs,  for  an 
that  they  were  average  loss  only,  subject  to  a  reference  to  an  arbitrator 
to  the*^*tstf  ^  determine  the  amount  of  such  loss.  Another  applies- 
the  latter  trial,  tiou.was  made  for  a  new  trial  in  the  last  BilaryTeihnf  en 
ant  to  the*^  costs  A©  ground  that  it  should  have  been  left  to  the  jury  toile- 
of  neither.        termine,  whether  the  expences  of  the  sale  of  the  damaged 

cargo  should  be  borne  by  the  underwriters  or  net ;  wUch 
the  Court  refused,  as  that  fact  was  in  the  discretion  of  the 
arbitrator,  by  whom  the  amount  of  the  loss  w^  to  he  as- 
certained (a).  The  Ptotbonotary,  on  the  taxatioir  of  costs 
in  the  course  of  the  present  Term,  allowed  the  plainliA 
the  costs  of  the  last  trial  only,  and  refused  to  allow  the 
defendant  any  costs  incurred  by  him  on  the  first,  unless 
the  Court  should  be  of  opinion  that  be  was  entitled  ts 
them,  or  would  make  an  order  to  thatefiect. 

Mr.  Serjeant  Taddy  having  accordingly  obtained  a 
rule,  calling  on  the  plaintifi*8  to  shew  cause  why  the  ¥to^ 
thonotary  should  not  tax  the  defendant  his  costs  of  the 

(tf )  Sec  ante,  Vol.  VI I  463. 
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first  trial,  on  the  ground  that  the'  oiily  question  between 
the  parties  was,  whether  the  plaintiffs  were  entitled  to  re- 
coyer  as  for  a  total  loss  with  benefit  of  salvage,  or  for  an 
average  loss  only,  and  the  jury  having  found  for  a  mere  ave* . 
rage  loss  on,  both  trials,  the  defendant  was  entitled  to  the 
costs  oi  the  first,  as  the  plaintiffs  were  secure  of  a  verdict 
at  all  events  in  .the  second,  and  they  ultimately  recovered 
no  mor^  than  tkey  originally  obtained  in  the  first. 


182S. 


*Mr*  Serfeant  Vaugkan  now  shewed  cause,  and  premis* 
ed  that  the  plaintiffs  ^had  in  the  first  instance  commenced- 
an  action  against  another  underwriter  on  the  same  policy, 
Md  uttder  /the  same  circumstances  as  those  in  wJiich  they 
sougbt  to  recover. against  the  present  defendant,  and  in 
which  they  bad  succeeded  in  establishing  a  total  loss; 
MufUan  V*  Harrison  (a).  That  no  consolidation  rule 
having  been  entered  into,  th^  accordingly  commenced 
another  action  against  the  present  defendant,  and  recover- 
ed only  an  average  loss.  That  they  were  afterwards  pre- 
pared to  shew  certain  additional  facts  which  were  not 
proved  at  the  trial,  and  which  would  have  entitled  them 
to  recover  as  for  a  total  loss,  unless  the  defendant  had 
addqced  evidence  on  the  second  trial,  to  shew  that  the 
cargo  was  not  so  much  deteriorated  as  It  was  represented 
to  have  been  on  the  former  trial.  The  defendant  should, 
imder  the  cireumsjtances,  have  paid  money  into  Court,  as 
the  plaintifEB  were  entitled  to  a  verdict  at  all  events;  and 
ai^  they  succeeded  in  both  trials,  and  the  costs  were  order- 
ed to  abide  the  event,  the  Prothonotary  has  exercised  a 
sound  discretion,  and  taxed  the  costs  accordingly. 

ft  « 

Mr.  Serjeant  T\iddy^  in  support  of  the  rule,  insisted 
that  as  the  plaintiffs  sought  by  the  second  trial  to  set 
aside  their  own  verdict,  and  recover  more  than  they  had 
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done  on  the  flistf  bat  had  fidlsd  in  so  doing,  the  eveiit  wss 
clearly  against  tfaenw  The  defendant  could  not  be  entU 
tied  to  a  Teidicty  nor  could  be  have  paid  money  into  Court, 
as  no  adjustment  had  been  made.    The  eveni  was  to  de- 

■ 

psttd  on  the  question,  whether  the  phintiflSr  shouM  be  ul- 
timately entitled  to  recoyer  as  for  a  total  or  anrefago  loss; 
and  not  die  mere  legal  event  of  the  suit^  and  as  ihey 
recovered  no  more  on  the  last  trial  than  on  the  first,  the 
defendant  must  be  considered  to  have  soeoeeded  in  the  one 
and  the  plaintifia  in  the  other,  and  if  so,  th^  defendant  is 
entitled  to  his  costs  of  the  former  trial. 


Mr*  Justice  Park. This  case  is  singular  in  its  ciroum- 

shmiy,  btit  it  appears  to  the  Court  that  justice  has  been 
done  by  the  Phithonotary.  What  are  the  facts  f  The 
phuntiflB  originally  obtained  a  verdict  against  another 
underwriter,  on  the  same  policy,  for  a  total  loss*  They 
iben  commenced  an  action  against  the  defendant,  and  re* 
covered  an  average  loss  only,  which  being  dissatisfied 
with,  and  on  producing  an  affidarit  to  the  Court,  stirting 
diat  they  bad  additional  fects  which  they  were  unable  to 
prove  at  tbe  former  trml,  a  new  trial  was  granted  on  pay- 
ment of  costs,  which  were  directed  to  abide  the  event  If 
the  plaintiffs  bad  applied  for  die  costs  of  bodi  trials,  it 
would  be  unjust,  as  they  sought  to  set  aside  their  own  toT^ 
diet  in  the  first  instance.  The  Prothonotary  therefeve  has 
most  properly  exercised  bis  discretion  by  allowing  them 
the  costs  of  tbe  second  trial  only,^  and  giving  neither  par* 
ty  the  costs  of  the  former,  by  which  he  has  put  them  in 
the  same  situation  as  if  a  »iei  proce§m$  had  beien  entered 
as  to  Uie  first. 


Mr.  Jttstice^  BuRROUQH  concurring*. 


Role  diicbarged. 


m  Tin  rouRTH  tear  of  osa.  iv. 


Rbdfbrm  and  Otbers  f^.  SmitIi,  Widow.  iMby* 

This  was  an  action  in  die  nature  of  a  writ  of  wote^  on      when,  in  a 
the  statnte  of  Ohuee^eTf  fi  Edw,  1,  c»  6»  for  waste,  sale,  writ  of  waite 
and  destroGtion  committed  by  the  defendant  in  felling tifl»*  .^tvu  ofGte! 
ber  trees  on  an  estate,  situate  in  Church  Qre$abff  in  the  ^'^^^  6  £<{«• 

1^  C«  5«  it  A1H 

county  of  Derby^  and  conrerting  them  to  her  own  use,  she  p«tred  that  ite 
being  tenant  durante  piduitaie^  the  reversion  thereof  be-  ^"^^^^'ij^ 
longing  to  the  plaintiflb,    PIea.-.No  waste,  sale,  or  de-  had  cot  down 

_^ ^  tree*  on  tb«  tip 

■truction.  ^^  ^  4^,^ 

At  the  trial  before  Mr«  Baron  OarraWf  at  the  last  assizes  <ii^rent  timts^ 

far  Derbfthircy  the  plaintifls  proved  that  the  defendant  wm  mora  tiini 

was  tenant  for  life  under  the  will  of  her  late  husband,  that  ^  ^^  ^ 

fore  tae  wnt 

nhe  at  the  time  the  action  was  brought  continued  his  widow,  wu  toed  ou^ 
and  that  the  reversionary  interest  was  i^  the  plaintiffs.    It  j^/^J^^]^^  ^ 
was  also  proved  that  the  estate  consisted  of  between  thirty  •dmicted,  that 
andfortyacres,andtliatthedefendanthad ordered trees,con-  ^^^^  ^^^  ^^^ 
aisting  of  ash  and  elm,  to  be  felled  since  the  death  of  her  bus-  ^^^^^  ^^'  ^® 
baiid,totheaniountof87/.,andthatall  the  trees  on  the  es-  autte^endit 
tate  were  valued  at  from  60Lto66L  That  the  trees  had  been  r**  ^"^  ^  ^ 

jory  to  tmj, 

cn t  by  the  defendant's  orders  at  three  different  times,  the  first  whether  they 

about  fifteen,  the  second  about  ten,  and  the  last  about  four  fomng^lr  te 

jreavs  before  the  commencement  of  the  present  action;  and  trees  bad  been 

on  a  cross-^camination  of  the  plaintiffs'  witnesses,  they  j^^tuce^uid 

adaaitted  thai  most  of  the  trees  had  been  cut  down  for  the  ''[^\^}t^  i^7 

.  thoold  find  n 

porpoae  of  preserving  others  growing  near  them,  and  for  verdiet  for  the 
the  benefit  and  improvement  of  the  estate.    The  defend-  fbHi'^^^hij''* 
aat  called  no  witnesses,  and  the  learned  Baron  left  it  to  *^^^  ^  of 
the  jury  to  say,  whether  they  thought,  from  the  evidence  ^ey  t^re  cm 
of  the  plaintiffii'  witnesses,  the  felling  of  the  trees  by  the  f^^J^^^^' 
order  of  the  defendant  had  be«i  injurious  to  the  plaintiffs'  to  improTo  the 
reioersionary  interest:  if  so,  that  they  should  find  a  verdict  ^i^^^i^^J^. 
for  them*  But  that  if  they  were  of  opinion  that  she  ordered  •ad  the  jury  ao- 

cording]  J  foond 
,  a  Terdict  for  the  latter^  the  Coutt  granted  a  new  trial. 
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18^.  tbem  to  be  felled  hcfiAJide^  and  with  a  view  to  improve 
the  estate;  then  that  they  should  find  for  the  defendant: 
and  that  if  they  had  any  doabt  as  to  the  evidence,  (hey 
would  consider  whether  the  actual  proprietor  of  the  estate 
woiild  have  acted  as  the  defendant  had  done.  * 

The  jury  found  a  verdict  for  the  diefendant* 

Mr.  Serjeant  Pell^  on  a  former  day  in  'this  Tend,  oh^ 

tained  a  rule  nisi^  that  it  might  be  set  aside,  and  a  new 

trial  granted :  Jirsty  on  the  ground  of  a  misdirection  to 

•  the  jury;  and  secondly^  that  the  verdict  was  against  evi* 

dence. 

Mr.  Serjeant  Vaughan,  and  Mr.  Serjeant  Bosan^neij 

m 

now  shewed  cause,  and  submitted,  that  there  had  been  n5 
misdirection,  as  the  felling  the  trees  had  been  proved  by 
the  plaintiiTs'  own  witnesses  to  be  rather  beneficial  to  th^ 
estate  than  otherwise;  and  as  the  action  was  penal'  in  it^ 
nature,  and  in   which  the  plaintiffs  sought   to   recover 
the  place  wasted  as  well  as  treble  damages,  the  Court 
would  not  disturb  the  verdict  or'send  the  cause  down  to  a 
new  trial,  although  the  jury  might  have  been  gviky  of 
a  mistake,  or  their  verdict  might  have  been  agatnst-  the 
weight  of  evidence.    In  Wilson  v.  Rastail^  Lord  Kenyon 
said  (a),  **  thaf  where  the  jury  have  formed  an  opuiiefn  oii. 
the  whole  case,  no  new  trial  in  a  penal  action  has  been- 
granted,  though  the  jury  have  drawn  a  wrong  conctoaioo: 
so  too,  in  ordinary,  where  the  damages- are  small,  atid  the 
question  too  inconsiderable  to  be  re- tried,  the  Court*  has 
frequently  refused  to  send  the  case  back  to  another  jifty/^ ' 
And  in  Brook  v.  Mtddkton^  Lord  EUenb&romgh  said  (b% 
^*  tTTat  in  case  of  a  verdict  found  for  a  defendant  against  evi« 
dence  in  a  penal  action,  the  role  wa»  now  settled  that  no  neir 
trial  wotild  be  granted/' '  So,  in  Reavefy  v.  Maimwarimg^ 

(a)  4  Term  Rep.  768w {h)  10  East,  S69. 
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the  Ctovft  vefand  to  grant  a  new  tijal  in  a  Iwrd  ease;  and  -}^f^ 
'  Loid  Jfoif^lit  there  nid  (a), «« that  he  Aought  tlwjury 
ongfatolnvrefonnd  the  defirndknt  gailty  npon  tiie  eyidenoe 
Ibat  was  laid  beforo  tham ;  yet,  that  i  t  wonld  have  been  very 
hard,  if  he  lud  aoflered  for  Ui  behnvionr  upon  that  partionbr 
ocoaMan,  hocawaer  he  seemed  to  have  acted  with  good  n»* 
tentionni''  In  iter  v.  Mwumj  Mr.  Joatioe  DamfieT  eaid  (6)« 
*^  in  penal  aoliooa,  where  the  rerdict  ie  for  the  defendattt«  the 
Conrty  I  helieve>  do  notgrant  a  new  trial,  except  for  a  tnin. 
direotian  of  the  Jndge."  Here,  however,  the  jnry  did  not 
oeine  to  a  wnmg  condnsioB  on  the  facts  before  them,  as, 
from  the  length  of  time  that  elapsed  fironi  the  period  of  cut* 
ting  down  the  trees,  to  the  saing  out  die  writ  hy  the 
^ninliisi  it  may  he  lajrly  prosuased,  either  that  their  chum 
hnd  been  sntis&sd,  isr  tiMtt  th^  bad  waived  (he  ferfettuve. 
Beoidss,  it  was  ant  shewn  that  the  trees  leHed  wietn  tim-* 
bcav  *>>^  ^  many  inslsDces  where  there  are  twin  ntocks,  it . 
ia  nftisalntely  necsssary  to  tahe  ont  one  in  order  to  give 
room  to  the  other,  and  which  wonU  be  highly  benefieial  to 
iho  land,  as  wollns  to  tfe  trees  left  for  timber.  The  friain- 
tiflbvaight  hare  had  their  remedy  by  an  action  of  trover,  or 
tm  OMNMy  had  and  received^or  by  are  actionon  tbecase 
in  the  nature  of  waste ;  iostead  of  which,  they  allowed  a 
period  of  twenty  years  to  pass  by,  and  then  sued  out  their 
writ  an  the  statute,  and  afibsed  evidenoe  of  all  acts  aom- 
aaittad  hy  the  defendant  which  might  amount  to  waite, 
from  iha  time  she  fimt  came  into  pfssowioo  of  the  estate ; 
altbosigh  sha  had  ordered  no  trees  to  be  felled  within  fear 
from  the  eommanoeaientaf theaction.  That  thisata- 
ihigjhly  penal,  is^qnite  clear  from  the  language  of  Lord 
<2oAw<c),  and  it  oannatbe  coatendedibramoment,  but  that 
tim  yrcnsnt  proceedBng  is  of  a  hard  nature,  as  no  iajory  was 
pioved  to  have  been  done  to  the  inheritance.    It  is  stated 

(«)  3  Burr.  IS08. (*)  ^  Mwrt.  U  Selw.  S88. (e)  94  Ini^.  507. 
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1^^  by  Bracton  (a),  that  vastum  erit  tttjuriomm^  nui  wuivitt 
ita  modicum  fuerity  propter  quod  non  sii  inquiskio  fad^ 
enda.  And  ia  the  case  of  the  Keepers  and  Governors  of 
Harrow  School  v.  Alderton  (6),  where,  in  an  acticMi  of 
waste  on  the  statute  against  tenant  for  years,  for  convert- 
ing three  closes  of  meadow  into  garden  ground,  and  the 
jury  gave  only  one  farthing  damages  for .  each  close,  the 
Court  permitted  the  defendant  to  enter  up  judgment  for 
himself.  In  Barret  v.  Barret^  Lord  Chief  Justice  Bich^ 
ardson  said  (c),  '^  that  the  law  would  not  allow  that  to  be 
waste,  which  was  not  any  ways  prejudicial  to  the  inherit* 
ance."  Here,  the  question  did  not  turn,  on  the  value  of 
the  trees  at  the  time  they  were .  cut,  or  for  what  they 
were  actually  sold ;  and  unless  the  cutting  of  them  was  ac- 
tually waste  at  the  time  they  were  felled,  the  plaintiffs  were 
not  entitled  to  recover;  and  so  far  from  its  being  waste,  it 
was  admitted  that  they  were  cut  for  the  benefit  of  the  inher- 
itance. The  verdict  therefore  was  consonant  to  law  and 
fact,  and  it  would  be  too  much  to  say,  that  a  party  baYing 
a  mere  reversionary  interest,  should  be  entitled  to  recover 
the.  place  wasted,  as  well  as  treble  damages,  if  an  act  by  the 
tenant  for  life  was  done  bond  fide ^  and  with  a  view  to  be^ 
nefit  the  estate. 

'  Mr.  Serjeant  Pell  in  support  of  the  rule.  Although  it 
has  been  said  that  the  writ  of  waste  and  statute  on  which 
it  was  founded  are  highly  penal  in  their  nature, .  and 
^that  the  Court  will  not  disturb  a  verdict  found  for  the 
defendant  in  a  penal  action,  except  in  the  case  of  a  .niisdi- 
rection  by  the  Judge,  who  tried  the  cause;  yet  in  Lord 
Selsea  v.  Powell  (rf),  which  was  an  action  of  debt  on  the 
statute  2  &  3  Edw.  6,  c.  13,  for  not  setting  out  tithes, 

(r)  Lib.  4,  c.  18,  8.  12,  fol.  SlO  (6). (J)  8  Bos.  &  Pal.  86. 

.{c)  HetJey,  35. (d)  6  Taunt.  2^7. 
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the  Court  considered  that  statute  to  be  remedial,  and  e^nted  ^j^^ 
ft  new  trial  for  a  mere  mistake  of  the  jury.  So,  in  the  case 
of  Hammond  v.  Webh  (a),  the  statute  of  Qloucester^  which 
gives  the  writ  of  waste,  and  on  which  the  present  proceed- 
ing is  founded,  was  considered  to  be  remedial;  and  Mr. 
Serjeant  Salkeld  there  stated  in  argument,  that  (h)  **  it 
was  to  be  interpreted  by  equity^  and  dmt  the  act  extended 
to  waste  amittendOf  though  the  word  in  the  statute  was 
yaeianif  which  literally  imported  active  waste.'' 

But  the  Court  doubting  whether  the  whole  of  this  case 
had  been  sufficiently  or  fully  understood  or  gone  into  at 
the  trial,  they  declined  giving  any  conclusive  opinion  on  the 
points  which  had  been  raised  in  argument,  but  directed  a 
new  trial;  and  the  rule  was  accordingly  made 


Absolute. 


(m)  10  Mod  881.— (6)  Id.  888. 
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MEMORANDA. 

IN  the  coane  of  the  last  vacation,  the  R^ht  Honour- 
able Sir  Robert  Dallas^  Knight,  resigned  the  office  of  Lord 
Chief  Justice  of  this  Court,  and  was  succeeded  by  Sir  Bo^ 
.bert  Giffordt  Knight,  his  Majesty's  Attomey-GeDeral ;  who 
was  thereupon  called  to  the  degree  of  Serjeant  at  Law,  and 
gave  rings  with  the  motto  ^*  Secuudii  LaboribusJ*  He 
took  his  seat  on  the  Bench  on  the  first  day  of  this  Term; 
and  was  shortly  afterwards  raised  to  the  dignity  of  a  Peer 
of  the  realm,  by  the  style  and  title  of  Baron  Oiffbrd^  of 
St.  Leonards^  in  the  county  of  Devon;  and  on  the  8d  of 
February  f  he  took  the  oaths  of  allegiance  and  supremacy 
accordingly. 

In  the  last  T\srm,  mz.  on  the  llth  November^  Sir  HieA- 
ard  BichardSf  Knight,  Lord  Chief  Baron  of  the  Court  of 


Exchequer^  died  at  bis  house  in  Great  Ormond  Street. 
He  was  succeeded  by  fFilliam  AlexandeTf'EBq.  one  of  the 
Masters  in  Chancery,  who  was  accordingly  called  to  the 
degree  of  Serjeant  at  Law,  and  gave  rings  with  the  motto 
**  Sectmdis  l^qboribus^**  He  took  (^is  sept  on  the  fiench 
DQ  the  frst  day  of  this  Terny,  and  shortly  fl/terwprds  re- 

c^red  the  honour  <^Kaightboodf 

Sir  John  SinglHw  Capt^y^  Knig^f  bie  Majesty's  Soli- 
citor Genera],  wivbi  uppointed  to  fuccefid  Sir  Roh^t  Qif^ 
forif  4a  his  M^esty'^  Attprm^y-G^ner^i,    And 

Charles  WethereUf  pf  the  Imier  TemfiJe,  l&aq^  wfis  ap^ 
ppiitfed  to  the  office  pfhi?  Majesty^s  SoUcitpr-General. 

The  continued  indisposition  of  Mr,  Justice  Richardson^ 
|iflev»nled  bis  retumin^  t»  this  c&v^ty  ffom  MifUa, 
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Wi^QMET,  Vlmtiffi  Ua9«I99ii  and  Otfi^r«»  P^orciai»ts,      ji^ld. 


JjrJlR^  Seijeaat  P^ll^  inoved  to  amwd  th^  writ  of  coFeuant,  ,  Where  the 
pTi^eipe^^^i  poncprd  of  this  fine,  by  ajterip^  tbe  Chrjst-  forciaVww 
i|i9  name  pf  the  wife  pf  pqe  pf  the  4?£>rcjaQts,  from  Maria  •«»P«>P«riy  f  «- 

•cnoed  oy  the 

to  Mary  ^nn*    Oi^  his  producing  an  affidaFit,  stating  that  name  of  Uvna 

Ihp  wune  of  ^ana  had  be^p  merted  by  the  merp  noistake  of  ^^^^^x, 

the  itftorney;  w4  ihAt  9hp  y^m  an  illiterate  person,  who  allowed  the 

cpuld  Jaeither  read  nor  wrlte^  wd  that  the  error  bad  P^t  been  b!f  slbltit^tld 

diacpvered  until  after  the  fine  bad  P999ed ;  wheiL  on  exaiQip-  '"  '*"**  "*"*  **^ 

aiiom  pf  her  baptismal  certjfic^e,  her  pfime  was  foMpd  to  ape,  and  coa- 

be  iDsarted  in  tbe  register  as  Mary  Ann;^  Mat u*^  Strang 

that  tbe  was  an 

The  Court  allowed  the  amejadment      man  "nd  that 

her  real  name 
had  not  been  atceUj^iaed  At  the  tiine  the  fine  wai  leTied. 
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Skturd^,  PrBBURN  V.  GiBSOR. 

Where  the  \Phis  wrs  rb  RCtioD  of  trespass  vi  et^mrmiSf  for  seizing  and 
▼ered  5«!d^  taking  the  plaintiflrs  cart,  of  the  value  of  U. — Plea,  not 
mageiiouiec-  jirujity.    The  cRuse  of  action  arose  within  the  jurisdiction 

tion  of  tretpast  o        «'  •       ;    . 

vi  et  armii  for    of  the  inferior  court  of  Yarumf  in  the  North  Riding  of  the 
Sid°fhe*^Bd^  county  of  Yorkf  which  was  empowered  to  hold  pleas  of 
cerdfied  under  any  suit  uot  exceeding  the  amount  of  fiOs. 
sL'c!^^^  the      ^^  t'be  trial  before  Mr.  Justice  Holroyd^  Rt  the  last  as- 
Cooit  would      gj2^  qi  York^  it  appeared  that  after  the  process  was  served, 

not  refer  it  to 

the  Prothono*    but  not  before,  the  defendant  offered  to  return  the  cart 

•  *UinSffhL  ^*  The  jury  found  a  verdict  for  the  plaintiff;  damages  6*.;  and 

cotti,  although  the  learned  Judge  certified  under  the  statute  43  EJiz.  c  6. 

the  ceuie  of  ac- 

in  the  juriidio-  Mr.  Serjeant  Basanqnei  now  moved  thRt  the  ProthoDO- 
Mor^Co^  "^  ^^y  ^'Sri^^  ^^  ^^  plRintiff'his  costs,  notwithstanding  such 
empowered  to  oertificRte,  Rud  submitted  thRt  Rn  Rction  of  trespass  vi  et 
anj  ittit*not^ex-  armtt  could  not  be  brought  in  r  county  court,  or  r  court 
ceding 50f.        ^f  inferior  jurisdiction;    Rud  he  referred  to  the  case  of 

JLawe  V.  Lowe  (a),  where  this  Court  refused  to  stay  pro- 
ceedings in  an  action  of  trover,  on  an  affidavit  by  the  de» 
fendant,  that  the  plaintiff^'s  cause  of  action  did  not  amount  to 
40i.  So  Lord  CoAre,  in  commenting  on  the  statute  of  Gloum 
cesteTf  observed  (ft),  that  where  a  writ  of  trespass  was  t;i  et 
armisy  and  the  king  upon  the  conviction  of  the  defendant 
should  have  a  fine,  the  sheriff  in  his  county  could  not  hold 
pleR  of  it.  The  first  instRnce  of r  certificate  having  been  grant- 
ed under  the  statute  of  Elizabethf  appears  to  have  been  in 
the  case  of  White  v.  Smith  (c),  which  was  an  notion  for  tRk» 
ing  sRudj  Rnd  the  decisions  on  the  statute  22  &  23  Can  2; 
c  9,  Rre  inapplicRble  to  the  present  case,  as  that  statute  has 
been  holden  to  be  confined  to  actions  of  assault,  Rud  for 
IocrI  trespasses. 

(a)  AnU,  990,  S.  C.  1  Bing.  270— (6)  %  Inst  SI  l^c)  i  Str.  1SS2,  n. 


In  the  potjrth  and  fifth  tears  of  oeo.  iv. 

Lord  Chief  Justice  Gifford. Certificates  have  been 

frequently  granted  in  cases  of  tbis  description^  since  tbe 
case  of  fFhiie  v.  iS^fiitM,and  I  am  therefore  of  opinion  that 
there  is  no  ground  for  tbi  application. 
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Mr.  Justice  Park. In  Walker  v.  Robinson  (a)^  a  cer- 
tificate was  granted  in  an  action  of  trespass  for  an  assault 
and  taking  a  rope»  where  the  jury  gave  1«.  6c/.  damages; 
and  it  was  there  observed,  that  the  statute  43  Eliz.  took 
in  all  but  a  few  excepted  cases.  It  is  extremely  whole- 
some^  that  a  certificate  should  be  granted  in  a  case  of  this 
descriptioRy  and  I  accordingly  certified  on  tbe  last  circuit 
in  an  action  of  a  like  nature. 

Mr.  Justice  Burrough. The  object  of  the  statute  waa 

to  confine  triflingsuits  to  inferior  courts,  or,  in  other  terms,  to 
prevent  the  bringing  of  actions,  which  in  point  of  princi- 
ple ought  not  to  be  commenced  at  all. 

Rule  refused  (6). 

(o)  «  Str.   1«32;  S.  C.   1  Wils.  93. (h)  In  Band  v.  Sexton*, 

where  the  plaintiff  recovered  U,  damages  in  an  action  of  trespasti 
m  et  amUSf  for  beating  his  dog,  it  was  held  that  the  Judge  might 
certify  under  the  aXatuie  of  Elizabeth  to  prevent  his  recovering  more 
casts  than  damages. 

*  3  Term  Rep.  37« 


Sells  t;.  Hoare  and  Others  (a). 


Saturdajff 
Jan.  94M. 

J^His  was  an  action  on  tbe  case  for  an  excessive  distress,  in  an  action  on 

tbo  case  for  an 
«zcie«siTe  distress*  it  ia  not  inciunbent  on  the  plaintiff  to  prove  the  precise  anionnc  of  rent  due, 
ic  being  laid  in  the  declaration  under  a  videlicet 'f^-^nnd  an  arrangement  between  the  parties  re- 
specting the  sale  of  the  goods  seized,  although  after  the  distress,  does  not  direst  the  tenant  of 
bis  right  of  action. 

(a)  See  the  report  of  the  proceedings  that  took  place  at  Nm  Prius 
ia  thw  case,  1  Carr.  N.  P.  C.  23.  See  also  ante.  Vol.  VII.  36, 
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1^       The  first  couDt  of  ilte  decianilira  stated,  tkat  the  plaintiff; 
before  the  committiiig  of  the  grieniiioe  thereiDafter  laea- 
tioned,  held  and  enjoyed  a  certain  messuage  and  premises 
situate,  &c.  as  tenant  thereof  to  the  defendants,  nnder  and 
by  virtue  of  a  certain  demise  before  then  made  by  diem 
to  him ;  and  assigned  for  breach,  that  the  deiendaiils,  not 
regarding  the  statute  in  such  case  made  and  proFided,  but 
contriFing,  &c.  to  harass  and  oppress  the  plaintiff,  whilst 
he  so  held  and  enjoyed  the  premises  as  tenant  thereof  to 
the  defendants,  to  wit^  on,  tLc  wrongfully  and  injnrionsly 
seized,  took,  and  distrained  the  plaintiff's  goods  then  be- 
ing on  the  premises,  of  the  Taloe  of  900/.,  and  wrongfully 
sold  and  disposed  of  the  siMiie  as  and  for  a  distress,  by  ef^ 
lor  of  the  statute,  for  certain  rent,  to  wU^  the  sum  of  95/., 
then  pretended  by  the  defendants  to  be  due  to  them  for 
the  demised  premises;  whereas  in  fact,  at  the  tune  of  mak- 
ing the  distress  and  sale,  the  said  rent  was  not  in  arrear  or 
due  to  the  defendants  in  respect  of  the  aforesaid  premises. 
The  second  count  stated,  that  the  defendants  falsely  pre- 
tending that  95/.  was  due  from  the  plaintiff  to  them,  as 
and  for  the  rent  of  the  premises,  seized  other  goods  of  the 
plaintiff  of  the  value  of  300/.,  as  a  distress  for  the  sum  so 
pretended  to  be  due  and  io  arrear  as  last  aforesaid,  and 
under  that  pretence  also  wrongfblly  and  unjustly  sold 
and  disposed  of  the  said  last  mentioned  goods;  whereas  in 
fact,  at  the  time  of  making  the  distress,  a  small  part  only, 
to  witf  the  sum  of  1/,  3s.  so  pretended  to  be  in  arrear,  was 
due  from  the  plaintiff  to  the  defendants  for  the  rent  of  the 
premises.  The  third  count  stated,  that  a  certain  sum,  io  witf 
'  the  sum  of  1/.  Sj.,  and  no  more,  was  due  and  in  arrear  from 
the  plaintiff  to  the  defendants ;  that  they  had  taken  and  dis- 
trained certain  goods  of  his,  of  much  greater  value  than  the 
amount  of  the  said  last  mentioned  arrears  of  rent;  when,  at 
the  time  of  the  taking  of  the  distress,  one  hundredth  pari  of 
'  the  goods  was  of  sufficient  value  to  have  satisfied  the  last 
mentioned  arrears  of  rent,  and  costs  and  charges  of  the  dis- 


Mr.  Serjeiiit  Vaughan  now  applied  for  a  role  atit»  thai 
ibie  Terdid  mighl  be  set  aHdCf  and  a  aonsuit  entered,  or  a 
■ev  trial  giaated ;  and  sobmitted,  that  as  the  plaiDtiflT's 
goods  were  not  sold  or  remored  from  the  presuses,  that 
the  first  aiid  seoond  counts  of  the  declaration  conld  not  he 
supported,  as  they  alleged  a  sale  which  had  not  been  pror- 
ed  ;  and  that  the  last,  being  fimnded  in  trorer,  coold  not  he 
maiatained  tn  an  action  far  an  excessire  distress;  and  comm 
sequently  that  the  third  eonbt  only,  (if  any),  could  at  all 
■Beet  the  plaintiff's  case.  He  submitted,  jEr«l,  that  as 
the  pbdntiff  had  therein  alleged  that  no  more  than  1/.  8b. 
was  due  from  him  to  the  defendants  for  rent,  yet  that 
it  was  a  material  allegation,  although  that  sum  wss  laid 
under  a  vU^iceif  and  therefore  that  the  plaintiff  should 
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tress.    The  fouifth  count  was  in  trover.    The  defendants 
pleaded  .^  Not  gnilty . 

At  the  trial  of  the  cause,  before  Mr.  Justice  JBurrougkf  at 
Wetimituter^  at  the  Sittings  after  the  last  Term,  the  defend- 
antii  claimed  05/.  from  the  jdaintiff  for  rent ;  and  it  was  prov^ 
ed  that  on  the  broker'i  going  to  distrain  for  that  sum,  the 
plaintiff  said  that  he  had  paid  gronnd^rent  to  the  amount 
of  12/1 10s.,  so  that  82/.  lOf.  only  remained  due  to  the  de- 
fendants ;  that  the  broker  then  required  the  receipts  for 
the  gfround->rent  to  be  given  to  him,  and  said  that  those 
payments  should  be  deducted  fttmi  die  rent;  that  the  plain- 
tiff refused  to  produce  them,  in  consequence  of  which,  the 
distress  wss  inade;  that  the  broker  merely  took  an  invent 
tory,  and  continued  in  possemion  at  the  request  of  the 
piaiotifi^  but  that  the  goods  were  not  told  or  removod  from 
the  premises,  and  that  the  balance  due  from  the  plain* 
tiff  to  the  defendants  for  rent  was  afterwards  adjusted* 
Under  those  circumstsnces,  the  jury  found  a  verdict  for  the 
plaintiff,  damages  Is.,  and  the  learned  Judge  certified  that 
they  did  not  amount  to  40s.  in  order  to  deprive  him  of  his 
costs. 
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1824.^  hare  proved  that  such  a  sotn  only  was  due  and  in  arrear 
from  bim  to  the  defendants,  or  that  at  all  events  he  should 
have  shewn  the  amount  of  the  rent  actually  due,  which  ap^ 
peared  to  amount  to  82/.  lOs.  Secondly  f  that  this  action 
could  not  be  sustainedias  the  distress  was  never  completed, 
as  the  property  should  either  have  been  removed  from  the 
premises  or  sold,  to  satisfy  the  terms  of  the  statute;  in- 
stead of  which,  the  distress  was  afterwards  withdrawn  on 
an  arrangement  being  entered  into  between  the  pm-ties. 

Lord  Chief  Justice  Gifford. On  the  statement  of  the 

facts  under  which  this  action  was  brought,  it  is  dear  that 
it  ought  not  to  be  encouraged,  and  the  jury  appear  to  have 
been  of  the  same  opinion  by  6nding  damages  fer  the  plain- 
tiff to  the  amount  of  one  shilling  only.    But  the  sole  ques- 
tion now  is,  whether  the  action  could  be  sustained  on  the  evi« 
dence  as  given  at  the  trial.    It  has  been  objected  by  my  Bro* 
ther  Faughanf  in  the  first  place,  that  there  is  a  variance 
between  the  all^^tion  contained  in  the  third  ooimt  of  the 
declaration,  and  the  proof  given  in  its  support    It  was 
therein  stated,  that  1/.  S$.  and  no  more  was  due  from  the 
plaintiff  to  the  defendants,  and  that  they  had  distrained  for 
a  much  larger  sum.   It  was  not  incumbent  on  the  plaintiff  to 
provethat  the  sum  really  due,  was  the  precise  amount  as  stat- 
ed in  the  declaration.    On  his  proving  that  a  smaller  sum 
was  due  than  that  for  which  the  defendants  distrained,  it 
would  have  been  sufficient  to  baveenabled  him  to  support  the 
action.  The  defendants  contended  that  95/.  was  due»  and  evi- 
dence was  given  that  that  sum  was  distrained  for.    None, 
however,  wasadduced  to  shew,  that  ILSs*  only  was  in  arrear, 
but  it  appeared  that  the  plaintiff  had  paid  ground-rents 
which  reduced  the  rent  actually  due  to  the  defendants  to 
82/.  lOt.    It  does  not  appear  to  me  to  be  incumbent  on  a 
tenant  to  produce  receipts  for  the  ground-rent  paid  by  bim; 
but  if  it  were,  it  would  have  been  a  question  for  the  jury, 
as  well  as  whether  the  defendants,  under  the  circumatanoes. 
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had  acted  Texatioiisly  or  not  On  their  own  shewincr,  if  ,}^t 
appears  that  they  distrained  for  96L  when  82/,  10#.  only 
was  actually  due.  But  no  imputation  whatever  can  be  cast 
on  them,  altbong^h  it  has  been  sugg^ested  that  their  character 
will  suffer,  if  this  action  can  be  supported.  Another  ground 
has  been  relied  on,  nix.  that  the  subsequent  arrangement 
between  them  and  the  plaintiff  was  an  answer  to  the  ac* 
tion,  but  I  am  of  opinion  that  it  was  not.  The  action  was 
founded  on  the  defendants  having  distrained  for  more  rent 
than  was  actually  due  to  them  from  the  plaintiff;  that  too 
was  purely  a  question  for  the  jury,  unless  the  agreement 
exonerated  the  defendants  altogether,  so  as  to  operate  as 
an  accord  and  satisfiiction ;  for  if  the  dbtress  were  exces- 
sive in  the  first  instance,  and  the  defendants  had  returned  all 
its  proceeds  to  the  plaintiff^  still,  at  common  law,  he  would 
DOt  be  barred  from  his  right  of  action.  I  fully  approve  of 
the  certificate  granted  by  the  learned  Judge  at  the  trial,  and 
think  no  sufficient  ground  has  been  stated  to  the  Court 
for  obtaining  a  rule  for  a  nonsuit,  or  to  induce  them  to  grant 
a  new  trial. 

Mr.  Justice  Park. —  I  am  of  the  same  opinion.  Itap* 
pears  to  me  that  there  is  no  weight  in  either  of  the  ob- 
jections which  has  been  now  raised  by  my  Brother 
Vaughan;  and  as  both  the  points  taken  by  him  have  been 
so  fVilly  gone  into  by  my  Lord  Chief  Justice,  I  need  only 
observe  that  the  character  of  the  defendants  can  i^eceive  no 
iDJnry  whatever,  and  that  appears  to  be  manifest  by  the 
amount  of  the  damages  found  by  the  jury. 

BfrJ  Justice  Burrouoh. If  it  had  been  possible,  I 

should  have  nonsuited  the  plaintiff  at  the  trial,  but  the  ques- 
tion depended  on  contradictory  facts,  and  I  am  now  clearly  of 
opinion  that  there  was  no  ground  whatever  for  a  nonsuit.  ' 
The  jury  were  of  opinion  that  the  action  was  vexatious  and 
improperly  brought,  as  they  only  found  damages  to  the 
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•momit  of  one  •billiog*  With  respect  to  ib»  Q^ecAm  wUch 
b tf  beeft  railed  as  to  the  fonn  of  the  tbir4  couiily  tbere  9eeiiu 
10  me  to  be  no  question,  as  the  sunt  stated  to  be  ia  airear 
was  laid  under  a  videtteetfWixd  it  wasoct  incuaibeotpjs  tbe 
plaintiff  to  baTe  proyed  tbe  precise  sum  due  firom  bisa  to  the 
defeodants  for  rent,  but  only  that  a  smaller  sum  was  due 
than  that  for  which  they  distrained*  On  proof  of  tbe 
subsequent  arrangement  haying  been  entered  into  bs» 
tween  tbe  parties,  I  was  inclined  to  nonsuit  tbe  plaintiff; 
bnt  tbe  notice  of  distress  was  afterwards  giyen  in  eyidenos, 
in  which  tbe  defendants  claimed  d&A  for  rent  due  to  thsm, 
and  under  which  tbe  broker  entered  and  took  an  ioy^itory 
of  tbe  goods,  and  I  think  there  need  nolbe  a  sale  to  satisfy 
tbe  terms  of  tbe  statute^  AAer  the  arnupgemast  b^d  baou 
made,  and  tbe  distress  witbdiBwn*  no  man  of  honour  or 
principle  would  bay^  brought  an  action  of  this  descriptMu 
Tbe  character  of  the  defendants^  therefore,  is  by  no  means 
impeached;  they  are  well  known  to  be  most  Bsspocta^ 
ble  persons: — sttll,  howeyer,  in  point  of  law,  tbe  plains 
tiff  has  a  right  to  sustain  this  action. 

Rule  refused  (a). 

(«)  See  WilUmghhy  v.  B^Mwute,  2  Barn.  &  Cren.  891.    8,  C 
4  Dow.  Ic  Ryl.  599. 


Jan.  24M. 


CoitnoLO  V.  Caston. 


Where  tbe 
ter  of  a  Teatel 
entered  into  a 
parol  agree- 


JL  HIS  was  an  action  of  a««ifsi/m^,  broqgbt  to  recover  dam- 
ages sustained  by  the  plaintiff,  in  consequence  of  tbe  breach 
of  an  agreement  entered  into  by  tbe  defendant  as  master 

ment  to  carry  ' 

the  plaintiff '•  cor*  ftgm  4»  to  ^,  ai|d4hat  tdttf  bavii^  4el»vcr«4  it  thenw  lie  «o«id  ptatmi 
to  C.  and  fetch  a  cargo  of  coals,  which  he  woald  bring  back  and  deliver  to  the  plaintiff  at  4, 
at  a  certain  price  per  chaldroa  :«<Held,  that  this  wat  not  a  contract  or  agreement  (or  fbe  Mk 
of  goods,  within  the  oroviaions  of  the  statute  t9  (kr.  8, 4C.  9^  ».  17 . 
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of  a  rettel,  fior  not  sailitigf  from  J}»«ti>icJI  to  JArfl^  as  aooii  to      >J!^^ 
be  ought  to  bame  doti^,  and  cobv^ng  the  plaiotitf'a  com 
to  tbo  latter  port,  where  baring  delivered  it^  he  was  to  pro- 
ceed to  Blyth  in  Northumberland^  and  there  procnre  and 
ahip  a  cargo  of  Cowptr  Main  coals,  and  delirer  them  to 
the  ptaintii)rat7jpn9tcA,  at  the  rate  of  twenty-nine  shillings 
per  chaldron,  to  be  paid  for  on  delrirery.    The  first  six 
coanta  of  the  declaration  were  Ibnnded  on  the  contract  to 
carry  the  eom.    The  serenth  stated,  that  the  defendant 
andertook  to  carry  the  plaintiff's  com  from  Ipiwich  to 
ffa/Z,  and  that  after  having  delivered  it  there,  he  would 
proceed  froni  thence  Ito  Bfytk,  from  whidi  port  he  would 
fetch  a  cargo  of  Cowper  Mtdn  coals,  and  deliver  them  ta 
the  plaintiff  at  Ipswickt  at  the  rate  or  price  of  twenty-nine 
shillings  per  chaldron;  and  assigned  ibr  breach,  that  aU 
thongb  the  plaintiff  shipped  the  com  to  be  so  conveyed 
by  the  defendant  to  SuU,  yet  that  he  did  not  proceed  to 
Bfyih  and  fetch  therefrom  a  eargfo  of  Oowp^  JUain  coals, 
aikd  deliver  the  same  to  the  plaintiff  at  Ipewieh.     The 
eiglitb  count  was  nearly  similar  jn  terms  to  the  seventh ;  and  < 
the  ninth  stated,  that  in  consideration  that  the  plaintiff,  at 
the  request  of  the  defendant  had  bargained  and  agreed  to  buy 
of  him  a  certain  quantity  of  coals,  which  the  defendant  had 
undertaken  to  fetch  from  Bfyth  in  a  certain  vessel  of  his,  and 
deliver  the  same  to  the  plaintiff  at  Ipswiehf  at  twenty-nine 
shillings  per  chaldron,  to  be  paid  by  the  plaintiff  to  the  de- 
fendant;   assigned  for  breach,  that  the  defendant  would  nei- 
ther fetch  nor  deliver  them.    To  these  ware  added  the  com- 
mon money  counts;  and  the  defendant  pleaded  the  general 
issue. 

At  the  trial,  befbre  Hr.  Justice  Bttrr^uphf  at  GuiUthaU, 
at  the  sittings  after  the  last  Term,  it  appeared  that  the  de- 
fendant, being  master  of  a  brig  lying  at  J^iwieh^  verbally 
agreed  with  the  plaintiff,  that  if  he  would  ship  forty  quar- 
ters of  corn  on  board  the  defendant's  vessel,  he  would  sail 
with  it  directly  for  HMy  and  wait  for  no  one ;  and  that  baring 
delivered  it  there,  he  would  proceed  to  Bfyth,  and  fetch  a 
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2^^  cargo  of  Cawper  Main  coals,  which  he  vronld  bring  back 
and  deliver  to  the  plaintiff  at  Ipsmchj  at  the  rate  of  twen- 
ty-nine shillings  jper  chaldron.  For  the  defendant,  it  was 
proved,  that  he  was  prevented  from  sailing  with  the  com 
immediately  for  HuU^  or  as  soon  as  he  otherwise  might 
have  done,  by  stress  of  weather.  The  plaintiff  then  rested 
his  case  on  the  seventh,  eighth,  and  ninth  counts  of  the 
declaration,  as  to  the  defendant's  not  proceeding  to  Blyth^ 
and  bringing  back  the  coals:  to  which  it  was  answered, 
that  as  there  was  no  memorandum  or  agreement  of  the 
terms  of  the  contract  in  writing  it  was  void,  as  falling  with- 
in the  17th  section  of  the  statute  of  ftands*  It  was  then 
proved  that  the  defendant  said  ^he  could  take  coals,''  and 
that  he  offered  to  bring  them  for  the  plaintiff  Irom  Bfyth 
to  Iptmckf  at  the  rate  of  twenty «nine  shillings  per  chal- 
dron:  ..when  it  was  again  objected  for  the  defendant,  that 
this  action  could  not  be  maintained ;  and  the  case  of  Gar^ 
buit  V.  Watson  (a)  was  relied  on,  where  a  parol  contract 
for  the  sale. of  a  certain  quantity  of  flour  to  be  prepared 
and  shipped  within  a  given  time,  was  held  to  All  within 
the  provisions  of  the  statute. 

The  learned  Judge  being  of  opinion  that  that  case  did 

not  apply,  as  the  flour  was  in  the  hands  of  the  sellers  at 

the  time  of  the  contract,  whilst  here,  there  was  no  actual 

contract  for  the  sale  of  the  coals,  but  merely  ao  agreement 

for  fetching  and  delivering  tbem  at  a  certain  price,  and 

.  the  defendant  himself  was  to  procure  or  purchase  them  at 

.JBIylA.* ..the  jury,  under  his  direction,  found  a  verdict  for 

the  plaintiff  on  the  seventh,  eighth,  and  ninth  counts  of 

the  declaration ;  and  it  having  been  proved  that  he  had 

been  obliged  to  purchase  other  ooals  at  a  loss  of  IbL  in 

.  difference  of  price,  the  verdict  was  taken  for  that  sum. 

Leave,  however,  was  reserved  to  the  defendant  to  move 

to  set  it  aside,  and  that  a  nonsuit  might  be  entered,  in  case 

(a)  5  Barn.  &  Aid.  613 ;  S.  C.  \  Dow.  &  Ryl..219. 
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the  Court  should  be  of  opinioD  that  under,  the  circom-       >}S^ 
stances,  the  plaintiff  was  not  entitled  to  recover. 

Mr.  Serjeant  Pell  now  moved  accordingly,  and  con- 
tended, that  as  this  was  a  contract  by  the  defendant  to  de-^ 
liver  coak  at  a  certain,  price,  and  no  written  agreement  or 
memorandum  had  been  entered  into  at  the  time,  and  as  no 
part  of  the  coals  had  been  delivered,  nor  any  earnest  or 
part  payment  made,  it  fell  expressly  within  the  provisions 
of  the  statute.    The  agreement  was  substantially,  and  in 
efiect,/a  contract  for  the  sale  of  coals  from  the  defendant 
to  the  plaintiff  at  a  stipulated  price,  and  to  be  paid  for  on 
delivery;  and  if  the  former. had  purchased  the  coals  at 
BU/th  and  brought  them  to  Ipswich^  and  the  plaintiff  had 
refused  to  pay  for  them,  he  would  only  have  to  prove  the 
delivery  and  price  agreed  on,  to  render  the  plaintiff  liable 
for  their  amount*    This  case  therefore  in  principle^  as  well 
as  circumstances,  falls  within  that  of  GarbtUt  v.  Waisonf 
where  the  flour  was  not  prepared  at  the  time  of  the  bar- 
gain, so  as  to  be  capable  of  being  immediately  delivered  to 
the  purchaser,  and  Mr.  Justice  Bay  ley  there  said  (a),  **  this 
was  substantially  a  contract  for  the  sale  of  flour,  and  it 
seems  to  me  immaterial,  whether  the  flour  was  at  the  time 
ground  or  not/'    So,  here,  the  contract  was  in  substauce 
for  a  sale  of  coals>  and  it  matters  not  whether  they  were 
ready  at  the  time,  or  at  the  pit's  mouth;  and  although  it 
may  be  said  that  this  amounts  to  more  than  a  mere  con- 
tract for  coals,  as  the  fetching  and  delivery  of  them  were 
engrafted  on  it,  yet.it  would  not  take  it  out  of  the  o^rdinal 
ry  cases  provided- for  by  the  statute ;  and  if  it  were  held 
otherwise,  its  effect  might  be  evaded  altogether.    At  all 
events,  the  ninths  count  of  the  declaration  is  so  framed 
as  to  bring  the  case  expressly  within  the  meaning  of  the 
statute,  as  it  is  founded  on  an  express  contract  of  bargain 
and  sale. 

(a)  5  Barn  &  Aid.  615. 
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IM^  Lord  CMef  Jttttiee  QtvpoiiiK^laai  of  opmioa  dial  tbis 

case  does  not  Ml  widbiii  Ae  aoope  or  provisioiis  of  Ihe 
statute.  This  was  not  a  contract  by  the  defendant  to  sell 
eoab  to  (be  plaintiff,  but  to  provide  them  for  him  at 
Bi|flA,  and  afterwards  briagf  and  delif«r  them  la  ike 
plaintiff  at  Ipmrieh.  If  no  coals  coald  have  beea  pro- 
emred  at  Bljfth^  tt  is  quite  dear  that  the  plaintiff  conld 
not  have  tnaintained  an  action  against  the  defendant  for 
gisoiis  bargained  and  sold,  or  fer  a  breach  of  contract 
in  net  delivering  Ihem.  The  contract  was  founded  on  the 
purchase  of  coals  at  Bty^  by  the  defendant  hin»eU;  but 
there  was  none  %ihaSt'ver»  that  he  would  sell  them  to  the 
plaintiff;  or,  in  other  tenm,  the  deflmdant  contracted  to 
fetehcoalsfn>m^i^A,andafterwardscnTrylheratOifpjMdl, 
and  AeM  deliver  them  t^  the  pbiintiff  at  a  cartain  price. 
Thh  therefore  distinguishes  this  case  ftom  all  diose,  where 
tbore  has  been  a  sale  by  die  vendor  himself.  I  therefore 
dmky  that  the  learned  Judge  was  perfectly  right  in'  over- 
ruling the  objection  made  at  the  trial,  and  conseyiently  that 
thk  Terdict  ought  not  to  be  disturbed. 

Mr.  Justice  Paiik. I  am  of  the  same  opinion.    This 

« 

was  not  a  contract  lor  sale,  nor  did  the  defendant  under^ 
take  to  bring  coals  t6  the  plaintiff  at  aH  events,  but  merely 
to  procure  or  fctch  them  from  Biyik.  If  on  his  amval 
there,  he  discovered  that  none  could  be  procured,  no  action 
could  be  maintained  against  him. 


Bfr.  Jnstice  BoKaocoH.^.The  defendant  was  prevented 
"from  sailing  from  Ipswieh^  in  die  first  instance,  by  tern* 
peatttous  weadier,  andlie^only  agreed,  idler  die  ddivery  of 
«he  corn  lA  Hullr  to  proceed  to  Biyth  and  fetch  coab 
frsm  thence,  to  .be  delivered  to  the  plaintiff  at  fytmek. 
The  coals  were  not  the  property  of  the  defendant  at  the 
time  the  agreement  was  made.  The  contract  therefore  ss 
far  as  regarded  them  was  altogether  executory.    It  was 
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not  the  intention  of  the  defendfmt  to  make  an  express  bar-  .^f^ 
gain,  but  merely  to  bring  coals  to  the  plaintiff  at  lp$m  Cobbold 
wichj  in  case  he  could  procure  them  at  Blyth.  Caitov. 

I 

Rule  refused. 


SpbAGH  v.  SlADE.  Saturday, 

Jan.  2iih. 


Where  the 


AIr.  Serjeant  Bosanqnet  moved  to  enter  up  satisfaction 
on  tne  judgment  roll  in  this  cause,  on  an  affidavit  of  the  de-  pi^mtiff  obtain- 
fendant's  attorney,  that  the  plaintiff,  in   1802,  obtained  against  the  de- 
judgment  against  the  defendant  in  an  action  of  debt,  for  Joo2*°which 
400Z.;  and  that,  in  1805,  the  former  had  received  325/.  15s.  was  satisfied  in 
from  the  latter  in  full  satisfaction  of  his  demand,  and  that  puinliffdied^ 
the  plaintiff  had  then  accounted  with  the  defendant's  at-  intestate  in 
torney  for  that  sum.    But  it  appearing  that  the  plaintiff  ^oaid  not  al- 
had  died  intestate  three  years  since,  and  that  no  letters  of  ^^  t&tisfaction 

^  ■      ,  "^  _  to  be  entered 

administration  had  been  taken  out on  Uie  roll  on 

an  affidavit  of 
the  defendant's 

The  Court  held,  that  as  satisfaction  had  not  been  enter-  •,|^*7^;iffhad 

ed  at  the  time  the  sum  in  question  was  received,  it   was  received  from 

necessary  that  general  letters  of  administration  should  be  ^  cerndn  sum 

obtained,  lii^fore  an  application  of  this  description  could  be  '^^  ^"i'  satitfac- 

tion  of  bis  de- 
made,  mandj  itap* 

pearing  that  ad- 
ministration 

The  learned  Serjeant  therefore  took  nothing  by  his  mo-  had  not  been 

taken  ont  to 
"^°-  the  plaintiff's 

effiectSt 


VOU  VIII.  H  H 
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^'l**?*  Dill  A  MORE  r.  Capon. 

Jam.  94th. 

The  Court  will  JMr.  Serjeant  Vaughan^  having,  in  the  last  Term,  obtain- 

^ttisidtBTnle  ^^  *  ^^  ****•»  *^  enter  a  suggestion  on  the  roll,  in  order  to 

onaMggeitioi^  deprive  the  plaintiff  of  his  costs,  under  the  Souihwark 

of  disciusioD«  Court  of  Requests  act,  22  Oeo.  2,  c  47,  s.  6,  and  which 

tbepartietomit-  |jjg  Qqjj^^  after  arfifument  and  deliberation  dischars-ed,  on 

ted  to  fltftte  the  ^  o      ' 

clause  of  a  ptr-  the  ground  that  both  the  plaintiff  and  defendant  should 

to  ?o*un!lV°**  ^^^^  ^^"  rwaii*  within  the  jurisdiction  of  that  Court  (a) : 

which  might  the  learned  Serjeant  on  the  first  day  of  the  present  Tenn» 

the^judgment  AppUed  to  have  that  rule  rescinded  or  discharged,  on  the 

or  deciiioo  of  ground  that  the  statute  82  Oeo.  2,  c.  6,  which  was  inti* 

•uch  clause  tuled  an  act  to  explain  and  amend  the  22  Geo.  %  c  47, 

•honid  have  ^qJ  ^^  passed  for  the  purpose  of  extending  the  powers 

been  presented  ,  ,  '      '  or 

to  their  notice  and  provisiotts  of  that  act,  to  such  part  of  the  eastern 
^Uw!!i"dV^''  half  of  the  hundred  of  Brixton,  as  was  not  included  in 
cussed.  that  act ;.« and  which  had  not  been  cited  or  referred  to 

in  the  argument,  or  adverted  to  by  the  Court  in  deli* 
vering  their  judgment,  was  express  to  shew  that  a  de* 
fendant  was  entitled  to  a  suggestion  to  deprive  the  plain- 
tiff of  his  costs,  although  the  latter  might  not  reside  with- 
in the  jurisdiction  of  that  Court  (b). Besides,  the  32  Geo. 

2,  c.  6,  not  only  expressly  refers  to  and  recites  the  22 
Geo.  2|  c.  47,  but  the  provisions  of  that  statute  are  re- 

(a)  See  ante,  429- 
{b)  TheS9  Oeo  S,  c.  6,  after  reciting  the  S3  Geo.  %  c.  47»  and  **  that 
it  had  been  foand  by  experience  that  the  execution  thereof  had  been 
of  great  benefit  and  advantage  to  the  several  tradesmen,  artificers, 
manufacton,  and  other  persons  living  within  the  said  town  and  borough, 
and  the  several  parishes,  precincts  and  liberties  mentioned  in  the  said 
act*  but  that  some  doubts  having  arisen  whether  any  person  or  pcrMMis 
inhabiting  within  the  said  limits,  and  indebted  to  perM>ns  who  did  not 
live  within  the  same,  were  subject  to  the  jurisdiction  of  the  said  Court : 
and  that  it  would  be  of  gfeat  advantage  to  the  several  tradesmen,  arti- 
ficen,  mano&ctors,  and  other  persons  living  and  residing  within  the 
•everal  parities  of  Streathams  CZspAosi,  and  CamherweUM  and  the  ma- 


{ 
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enacted  by  the  2d  section  of  the  32  Geo.  2  (a).    The  4ate        ,J^t^ 
statute  4  Oeo,4kf  c.  123,  cannot  operate  in  the  present  case,     Dillamore 


nor  ofHaUhamj  in  tbe  parish  of  St »  Ptnd,  Deptfordf .  in  the  county  of 
Smrey^  bdog  the  remaining  part  of  the  eastern  half  of  the  hundred  of 
Brixton,  which  was  not  included  in  the  said  act,  if  the  said  act  were  ex- 
tended to  the  said  parishes  and  manor:  It  was  enacted  by  the  1st  section, 
**  that  from  and  after  the  5th  day  of  April,  1759,  all  persons  whatsoever^  in- 
habiting within  the  limits  of  thejurisdiction  of  the  said  Court  of  Requests, 
should  be,  and  were  thereby  declared  to  be  subject  to  the  process  and 
jurisdiction  of  the  said  Court,  constituted  by  the  22  Geo.  2,  c.  47 »  for 
any  debt  or  debts  by  them  or  any  of  them,  then,  or  at  any  time  or 
times  thereafter,  owing  to  any  person  or  persons,  bodies  politic  or  cor- 
porate, not  exceeding  the  sum  of  forty  shillings,  although  the  plaintiff 
or  plaintiffi  suing  out  such  procesB  shoM  not  inhabit  or  reside  within  the 
taid  borough  of  Southwarkf  or  any  of  the  parishes  mentioned  in  the 
aald  recited  act,  or  the  liberties  or  precincts  thereof;— any  thing  in 
the  said  former  act  contained  to  the  contrary  notwithstanding.** 

(«)  By  which  it  was  enacted,  **  that  from  and  after  the  said  5th  day 
of  April,  1759,  the  said  act  made  in  the  22  Geo,  2,  intituled  an  act  for 
the  more  easy  and  speedy  recovery  of  small  debts  within  the  town  and 
borough  of  Southwark,  and  the  several  parishes  of  St,  Saviour;  St. 
Bfnry,   at  Newington;    St.  Mary  MagdaleUf  Bermondsey;    Chritt 
Church;  St,  Mary 9  Lambeth;  and  St,  Mary  at  Ratherhithe,  in  the 
county  of  Sy^rrey,  and  the  several  precincts  and  liberties  of  the  same, 
with  tlie  explanation  and  amendment  thereof,  therein  before  enacted, 
and  all  the  powers,  directions,  punishments^  penalties,  forfeitures,  pro- 
visoes, matters,  and  things  in  the  said  act  contained,  should  extend, 
and  were  thereby  extended  to,  and  should  take  effect,  operate^  and  be 
executed,  with  respect  to  the  several  parishes  of  Slreatham,  Clapham, 
and  CamherwelU  and  the  manor  of  Hatcham,  in  the  parish  of  St,  Paul, 
IPeptford,  in  the  county  of  Surrey f  being  the  remaining  part  of  the 
eastern  half  of  the  hundred  of  Brixton,  which  was  not  included  in  the 
uaid  act,  and  to  all  the  resiants,  inhabitants,  and  (Persons  renting  or 
keeping  any  shop,  shed,  stall,  or  stand,  or  seeking  a  livelihood  within 
the  said  parishes  and  manor,  and  to  all  other  persons,  in  such  and  the 
same  manner,  and  as  fully  and  effectually  to  all  intents  and  purposes 
whatsoever,  as  if  the  said  parishes  and  manor  were  part  of  tbe  said  town 
or  borough  of  SouthMwrhf  or  as  if  the  said  powers,  directions,  punish- 
ments, penalties,  forfeitures,  provisions,  matters,  and  thhigs,  were  there- 
in re-enacted  with^  respect  and  in  relation  to  the  said  parishes  and 


V, 

Capon. 


manor/* 
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I8g4>^  as  it  was  passed  since  the  cause  of  action  arose.  As» 
therefore,  by  the  statute  32  Geo.  2,  c.  6,  it  is  sufficient 
if  the  debtor  alone  live  within  the  jurisdiction  of  theifoadi- 
wark  Court  of  Requests ;  the  defendant  is  at  all  events 
entitled  to  have  execution  suspended,  which  will  be 
otherwise  issued  against  him;  and  more  particularly  so,  as 
the  statute  S2  Geo.  2,  was  not  presented  to  the  notice  of 
the  Court,  before  or  at  the  time  of  their  coming  to  the  con- 
clusion they  did.     ^ 

Lord  Chief  Justice  GiFFORD. The  effect  of  this  motion 

is  to  open  and  re-discuss  a  judgment  which  was  pro- 
nounced  by  the  Court  in  the  last  Term.  The  ground  of 
the  original  application  depended  entirely  on  the  con- 
struction of  the  Southwark  Court  of  Bequests  acts*  That 
motion  appears  to  have  been  deliberately  discussed;  and 
the  Court,  after  having  taken  time  for  consideration,  pro* 
nounced  its  decision.  There  would  be  no  end  of  discus- 
sion, if  a  rule  could  be  again  opened  after  the  Court  has 
expressly  decided  upon  it;  and  speaking  for  myself  I 
should  not  be  inclined  to  open  a  rule,  although  the  Court 
might  have  erred  in  its  judgment,  for  it  cannot  be  always 
infallible.  Besides,  the  46  Geo.  3^  expressly  refers  to 
the  92  Geo.  2,  and  it  must  therefore  be  assumed,  that 
that  statute  came  under  the  consideration  of  the  Court. 
If  not,  the  parties  must  now  abide  by  the  consequences, 
and  suffer  from  their  own  negligence  in  not  having  fully 
instructed  counsel,  when  the  application  on  the  part  of  the 
defendant  was  first  made. 

Mr.  Justice  Park.  —  I  am  of  the  same  opinion.  It 
would  be  highly  dangerous  if  an  application  of  this  de- 
scription were  allowed.  The  cause  was  originally  tried 
before  me  after  the  last  Easter  Term,  and  if  the  defendant 
had  then  applied  for  a  certificate  I  should  have  granted  it; 
instead  of  which,  he  came  to  the  Court  by  motion  in  the 
last  Term^  to  deprive  the  plaintiff  of  his  costs,  under  the 
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Statute  22  Geo.  %  c.  47,  and  even  after  that  motion  had       ^^^^ 
been  discussed,  and  the  Court  had  decided  against  him, 
he  applied  for  a  certificate,  which  Was  of  course  refused,  he 
having  previously  made  his  election.    The  Court,  after  ar- 
gument, fully  considered  the  case,  and  I  believe  all  the 
clauses  of  the  different  statutes,  with  reference  to  the  point  ' 
in  question,  were  carefully  looked  into  ahd  examined,  and 
the  judgment  was  pronounced  on  a  point  which  had  been 
but  slightly  touched  on  in  the  course  of  the  argument,  viz. 
that  under  the  provisions  of  the  Souihwark  Court  of  Requests 
acts,  bolh  the  plaintiff  and  defendant  must  be  resiant  with- 
in the  jurisdiction  of  that  Court;  and  although  the  late 
Lord  Chief  Justice  was  not  present  at  the  time  of  the 
discussion,  he  expressed  his  concurrence  in  the  opinion  to 
which  we  ultimately  came.    It  is  at  all  events  an  equita- 
ble construction,  that  both  parties  should  reside  within  the 
jurisdiction  of  an  inferior  Court,  if  it  be  not  negatived  by 
statute.     If  parties  do  not  fully  instruct  counsel  as  they 
ought,  can  it  be  endured,  that  after  the  Court  has  exercised 
an  honest  discretion,  it  must  be  called  on  again  to  overturn 
its  own  decision  t  Ifthere  has  been  any  oversight,  this  case 
may  be  canvassed,  and    the  propriety  of  our  decision 
doubted,  when  a  similar  question  may  next  arise.     The 
negligence  in  not  sufficiently  instructing  counsel  is  clearly 
attributable  to  the  parties  themselves. 


Mr  Justice  Burrough  concurred. 


Rule  refused  (a). 


Mr.  Justice  Park  addressing  himself  to  Mr.  Serjeant      Monday, 
Vhughatij  on  this  day  observed,  that  since  he  had  made  the     *^''*'  ^*^' 

(s)See  Brooks  v.  WeHon,  ante,  S7*  where  the  Court  ordered  a  nile, 
iaiprovideDtly  drawn  up  through  the  mistake  of  the  officer,  to  be  dis- 
charged on  terms. 
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aboTe  moCioti,  he  had  carefiilly  examined  all  the  statutes  af- 
fectiog  the  case,  and  more  particiilarly  so,  tfmt  which  had 
been  stated  to  have  been  oTerlooked  by  the  Ckmrtin  the  last 
Term.  That  if  their  attention  had  been  then  drawn  to  that 
act,  it  would  not  have  altered  or  affected  their  decisiout 
as  the  whole  object  of  that,  as  well  as  the  later  acts,  was  to 
extend  the  jurisdiction  of  the  Souikwark  Court  from  time 
to  time,  and  consequently  that  he  considered  that  the  riew 
the  Court  originally  took  of  this  question  was  correct. 


Tuesdatf,  HARtLEY  V.  Stead  and  Hawkesworth. 

Jan.  i7tk. 

Where  the  1  HE  plaintiff  having  sued  out  a  writ  of /m  facias  against 

Sj/r/  ^^^  d«''^»^a"^te  in  this  cause,  directed  to  the  sheriff  of  the 

let  led  and  loM  county  of  Liucoln,  indorsed  to  levy  148A,  and  under  which 

j*oir  p!oiX  ^^  ^^^  «®*««^  a  vessel,  the  joint  property  of  the  defendante, 

of  two  dcfead-  and  sold  it  for  405/.,  the  surplus  of  which,  after  satisfyinir  the 

EDU,  and  alter        «   .    ^-/w*!.*     j  «         «    «  *     o 

satisfying  the     P'aintitt  his  demand  and  the  expences  of  the  levy,  still  re- 

matd  fnd  e  "''  "^'"^"^  "^  ^'^  ''^'"^'  ^  ^°^  ^^^^^  being  a  dispute  between  the 
pcuces  of  the     defendants  as  to  the  amount  of  their  respective  shares  in  the 

iemainedTn'"  ^^«^'*  the  sheriff,  on  being  applied  10  by  them  for  the  ba- 

iiis  hands,  and  lauce  then  remaining  in  his  hands,  offered  to  pay  it  over  to 

dirputing  ihox'r  ®'*^^  ^^  *•*«  defendants  who  would  indeuinify  him  against 

leu^rihl"^^^^^  **" ''''"°'®  ""^^^^  ''*'*^"''  """^  ""•"^^•^  they  both  refused  to  do. 

iff  refused  to 

UpZy^l       ^''  ^"J**"*  ^"-o"  "O''  applied  for  a  rale  nisi,  on  be- 
tbeonetowbom  half  of  the  sheriff,  that  be  might  be  at  liberty  to  nay  the 

it  was  Daid  i        •  ^^  * 

would  indemni-  '"""P'"*  ">*<>  Court,  to  be  paid  oYcr  to  the  party  applying 

!hc  cUim?.""*  ***  **'^*  '*  °"*'  **"  ^^  ^"'"8^  '"*^''  *"  indemnity  as  thePro- 
the  otb™  °      thonotary  might  require. 

which  they  both 

refused  to  doj  the  Court  wolad  not  interfere,  nor  .How  the  .beriff  to  p.,  the  money  mio 

Court,  to  reoum  there,  nntil  .„  indeainit,  w«  gi,en  to  the  MtUf.ctio»  of  Ih^  f^^^J^ 
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But  the  Court  observed,  that  there  was  no  precedent  for 
such  an  application.  That  as  the  sheriff  had  levied,  and 
sold  the  joint  property  of  the  defendants,  and  satisfied  the 
plaintiff's  demand  thereout,  as  well  as  the  expences  at- 
tending the  levy,  it  was  his  duty  to  return  the  surplus  to 
the  defendants.  That  if  the  sheriff  experienced  any  diffi- 
culty, it  was  incident  to  the  execution  of  his  office  as  such. 
That  if  each  of  the  defendants  brou^fht  an  action  agfainst 
him  for  the  balance  remaining  in  his  hands,  he  might  file 
a  bill  of  interpleader;  but  that,  as  he  had  done  all  the 
Court  required  of  him,  and  satisfied  the  terms  imposed 
on  him  as  to  the  execution  of  the  writ,  they  could  not  now 
interfere. 


18S4. 


The  learned  Serjeant  therefore  took  nothing  by  his  motion. 


Edwards  t;.  Bell  and  Others. 


Jan.  VJth, 


J.  HIS  was  an  action  brought  by  the  plaintiff  as  pastor  or 
minister  of  a  dissenting  chapel,  at  Great  Marlow^  against 


Where  the 
plaintiff,  a  dis- 
senting minis- 
ter«  charged  the 
proprietors  of 
a  newspaper,  with  publishing  therein  the  following  libel  against  him,  via.  "  A  serious  mis- 
understanding  has  recently  taken  place  amongst  the  Independent  Dissenters  of  Grtai  Mar~ 
iow  and  their  pastor,  in  consequence  ofSome  personal  invectiTes  publicly  thrown  from  the 
pulpit  by  the  latter  against  a  young  lady  of  distinguished  merit,  and  spotless  reputation. 
We  understaodj  howeTer,  that  the  matter  is  to  be  taken  up  seriously:" — and  the  defend- 
ants, in  justification,  pleaded  that  the  plaintiff,  just  before  bis  preaching  and  delivering  a 
certain  discourse  or  sermon  addressed  by  him  as  such  pastor  or  minister  to  a  certain  con- 
gregation of  dissenters  in  a  certain  chapel,  and  that  whilst  he  was  officiating  in  the  said 
chapel  as  pastor  or   minister  spoke  and  published  from  a  certain  part  or  station  of  the 
said  chapel,  assigned  to  him  as  pastor  and  minister  for  the  preaching  and  delirery  of  the  dis- 
course or  sermon,  to  and  in  the  presence  of  the  congregation,  of  and  concerning  one  Af.  Ft,  these 
scandalous  words  following:  "  I  have  something  to  say,  which  I  have  thought  of  saying  for 
some  lime,  namely  the  improper  conduct  of  one  of  the  female  teachers,  her  name  is  Miss  f  • 
her  conduct  is  a  bad  example  and  disgrace  to  the  school,  and  if  any  of  the  children  dare  ask 
her  to  go  home,  she  shall  be  turned  out  of  the  school  and  never  enter  it  again;  Miss  JP.  does 
more  barm  than  good :" —  and  thereby  gave  great  offence  to  divers  of  the  ^issentcrs,  to  wit, 
one  A,  B.f  one  C.  D«,  and  one  £.  F.  and  occasioned  a  serious  misunderstanding  amongst  the  dis- 
senters in  the  declaration  mentioned.   The  jury  having  found  a  verdict  for  the  defendants  on  this 
plea:— Held,  on  o  motion  in  arrc5t  of  judgment,  that  it  was  a  sufficient  answer  to  the  libel  as 
charged  in  the  declaration. 
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iag4>^       the  defendaDts,  as  printer  and  proprietors  of  J%e  Ttsier 
newspaper.    The  declaration  contained  four  counts;  ^ 
first  of  which  stated,  that  the  plaintiff,  before  and  at  the 
time  of  committing  the  several  grievances  by  the  defend- 
ants as  thereinafter  mentioned,  was,  and  from  tfience  hi- 
therto hath  been,  and  still  is,  pastor  and  minister  of  certain 
dissenters  from  the  Church  of  England  as  by  law  estab* 
lished,  at  Great  Marloio^  in  the  county  of  Bucks,  and  as 
such  pastor  or  minister  had  always  behaved  Mid  conducts 
ed  himself,  and  until  the  time  of  committing  the  several 
grievances  by  the  defendants,  was  deemed  and  reputed  to 
behave  and  conduct  himself  well,  decorously,  and  pro- 
perly, and  had  never  been  guilty  or  suspected  to  have  been 
guilty  of  the  misconduct  thereinafter  mentioned  to  have 
been  charged  and  imputed  to  him  by  the  defendants,  or 
any  such  misconduct  whatever,  nor  had  any  misunder« 
standing  then  recently  taken  place  between  the  said  d»- 
senters  and  the  plaintiff: — By  means  of  which  said  several 
premises,  the  plaintiff  had,  as  such  pastor  or  minister,  de» 
servedly  obtained  the  good  opinion,  respect,  and  confi- 
dence of  the  said  dissenters,  and  other  good  and  worthy 
subjects  of  this  realm,  to  whom  he  was  in  any  wise  known  u- 
Yet,  that  the  defendants  well  knowing  the  premises,  but 
greatly   envying-  the  happy  state  and  condition  of  the 
plaintiff,  and  contriving,  and  wickedly  and  maliciously  in- 
tending to  injure  him  as^such  pastor  or  minister,  and  to 
bring  him  into  public  scandal,  infamy,  and  disgrace,  with 
and  among  the  said  dissenters  and  other  gpood  and  wor- 
thy subjects  of  this  realm,  to  whom  he  was  in  any  wise 
known,  and  to  cause  it  to  be  suspected  and  jbelieved,  that 
the  plaintiff,  in  abuse  of  his  office,  and  in  derogation  of  his 
character  in  respect  thereof,  had  indecorously  and  impro- 
perly uttered  personal  invectives  from  his  pulpit,  and  that 
thereby  discord  and  ill-will  had  arisen,  and  then  subsisted 
between  the  said  dissenters  and  the  plaintiff,  and  also  to  in- 
duce and  cause  the  said  dissenters  and  other  subjects  to 
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withdraw  from  him  their  good  opioioDiO  respect,  and  con-       sl^l^ 
fidenoeyand  tostir  up  and  promote  discord  and  ill-will  among      Eowabds 
the  said  dissenters  in  regard  to  the  plaintiff,  and  thereby  and        bblk^ 
otherwise  to  ycx,  harass,  and  oppress  him,  as  such  pastor  or 
minister  as  aforesaid,  heretofore,  to  urii^  on  the  28th  Aprils 
182S,  falsely,  wickedly,  and  maliciously,  did  print  and  pub- 
lish, and  cause  and  procure  to  be  printed  and  published, 
in  a  certain  public  newspaper,  called  ^  l%e  Jlmes^^^  of  and 
concerning  him  the  plaintiff  as  such  pastor  or  minister 
as  aforesaid,  a  certain  false,  scandalous,  and  defamatory 
libel,  to  the  tenor  and  effect  fqllowing,  that  is  to  say,  **  A 
serious  misunderstanding  has  recently  taken  place  amongst 
the  Independent  Dissenters  of  Great  Marlow  (meaning  the 
said  dissenters),  and  their  pastor  (meaning  the  plaintiff), 
in  consequence  of  some  personal  invectives  publicly  thrown 
from  the  pulpit  by  the  latter  (again  meaning  the  plaintiff), 
against  a  young  lady  of  distinguished  merit  and  spotless 
reputation.    We  understand,  however,  that  the  matter  is  to 
be  taken  up  seriously.    Sticks  Chronicle.^*    The  three  re* 
maining  counts  set  out  the  libel  in  part  and  in  whole,  and 
with  different  innuendoes. 

The  defendants  pleaded,  firsts  Not  guilty.  Secondly ^ 
that  before  and  at  the  time  of  the  speaking  and  publish- 
ing' the  several  scandalous  words  by  the  plaintiff  as 
thereinafter  mentioned,  one  Margaret  Fair  did  assist 
in  the  management  and  conduct  of  a  certain  Sunday 
School,  and  was  a  person  of  distinguished  merit  and  ' 
spotless  reputation ;  that  the  plaintiff  well  knowing  the 
premises,  before  the  several  times  of  printing  and  publish- 
ingf  and  of  causing  to  be  printed  and  published  the  seve- 
ral supposed  libels  by  the  defendants,  as  in  the  declaration 
mentioned,  to  wit,  on  the  6th  Aprils  18S3,  at  Greai  Mar^ 
low  aforesaid,  just  before  his  preaching  and  delivering  a 
certain  discourse  or  sermon,  then  and  there  by  him  as  such 
pastor  or  minister,  as  in  the  declaration  mentioned,  address- 
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2^^  ed  and  preached  to  a  certain  congregation  of  the  said  dig* 
aenters  then  and  there  assembled,  for  the  parpose  of, 
(amongst  other  things),  hearing  the  said  discourse  or  ser- 
mon, in  a  certain  chapel,  and  whilst  he  the  plaintiff  was 
officiating  in  the  said  chapel  as  such  pastor  or  minister  as 
aforesaid,  spoke  and  published  from  a  certain  part  or  sta- 
tion in  the  said  chapel,  then  and  there  assigned  to  him  as 
snch  pastor  or  minister,  for  the  aforesaid  preaching  and 
deliFery  of  the  said  discourse  or  sermon,  and  to  and  in 
the  presence  of  the  said  congregation,  of  and  concerning 
the  said  Margaret  Foir^  these  scandalous  words  follow- 
ing, that  is  to  say,-^**  I  (meaning  himself  the  plaintiff)  have 
something  to  say,  which  I  (again  meaning  himself  the  plain- 
tiff,) have  thought  of  mentioning  for  some  time,  namely^ 
the  improper  conduct  of  one  of  the  female  teachers,  her 
name  is  Miss  JFair,  (meaning  the  said  Margaret  Pair),  her 
(meaning  the  said  Margaret  Fair%)  conduct  is  a  bad  ex- 
ample and  a  disgrace  to  the  school,  (meaning  the  said 
school),  and  if  any  of  the  children  dare  ask  her  to  go  home, 
she  shall  be  turned  out  of  the  school,  (meaning  the  said 
school),  and  never  enter  it  again.    Miss  Fair  (meaning 

thesaid  Margaret  Fair,)does  more  harm  than  good :" and 

thereby  then  and  there  gave  g^eat  offence  todivers  of  thesaid 
dissenters,  tawitf  one  Joseph  Wright  the  elder,  one  Joseph 
Wright  the  younger,  one  Samuel  Washboum^  one  Wil- 
liam Wright,  one  Sarah  Puddifant,  and  one  Arm  Jaqties, 
and  occasioned  a  serious  misunderstanding  amongst  the 

said  dissenters  in  the  declaration  mentioned; ^Wherefore 

the  defendants  did  afterwards,  to  wit,  at  the  said  several 
times  when,  &c.  in  the  declaration  mentioned,  print  and 
publish  the  supposed  libels  in  the  declaration  mentioned, 
as  they  lawfully  might  for  the  cause  aforesaid,  trhich  are 
the  same  printing  and  publishing  the  supposed  libels  in 
the  declaration  mentioned,  and  this  they  are  ready  to  veri- 
fy, &c. There  were  two.  other  pleas  which  were  similar 
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in  BubitfMice.^-.The  plahitiff  added  a  dmUiter  to  the  plea 
of  not  guilty,  and,  as  to  tbe  three  others,  replied  deinjurid; 
on  which  issue  was  joined. 

At  the  trial,  before  Mr.  Justice  Burroughs  at  Qtdldhally 
at  the  sittings  after  the  last  Trinity  Term,  several  wit- 
nesses were  called,  who  proY«l  that  the  plaintiff  had 
spoken  tbe  words  of  and  concerning  Miss  Fatr^  as  stated 
by  the  defendants  in  their  second  plea*  The  jury  accord- 
ingly found  a  verdict  for  the  plaintiff  on  the  general  issue, 
damages  409.  and  for  the  defendants  on  the  three  special 
pleas. 

Mr.  Serjeant  Pe//,  in  the  course  of  the  last  Term,  obtained 
a  rule,  calling  on  the  defendants  to  shew  cause,  why  judg^ 
ment  should  not  be  entered  up  for  the  plaintiff,  notwith- 
standing the  verdict  found  for  them  on  the  special  pleas 
at  the  trial.  He  founded  his  motion  on  two  grounds,^«#, 
that  the  words  in  the  justification  **  from  a  certain  part  or 
station  in  the  chapel  assigned  to  the  plaintiff  as  pastor,  for 
the  preaching  and  delivery  of  the  discourse  or  sermon,'* 
did  not  sufiiciently  designate  the  ^  pulpit,*'  from  which 
it  was  stated  in  the  libel  that  the  words  were  delivered. 
And  secondly^  that  the  words  contained  in  the  justification, 
even  if  proved,  did  not  furnish  a  suflictent  defence  to  the 
action,  or  answer  the  plaintiff's  charge  as  laid  in  the  de- 
claration, as  the  libel  imported  one  thing,  and  the  justifica- 
tion another. 

Tbe  Court  were  clearly  of  opinion  that  the  terms  adopt- 
ed in  the  second  plea,  viz.  that  the  words  were  spoken  by 
the  plaintiff  from  a  certain  part  or  station  in  the  chapel  as- 
sigpned  to  him  as  pastor,  for  the  preaching  and  delivery 
of  the  discourse  or  sermon,  were  sufficient  to  designate 
the  pulpit,  or  were  equivalent  to  it,  although  that  word  was 
not  used.  If  the  plea  had  stated  that  the  plaintiff  had  de* 
livered  an  oration  from  the  usual  place  of  discourse  as* 
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l^ftj-      signed  to  him  in  the  chapel,  the  pulpit,  although  not 
expressly  named,  would  naturally  be  inferred, 

Tlie  rule  therefore  was  granted  on  the  second  point  only, 
9iz,  as  to  whether  the  special  pleas  afforded  a  sufficient 
answer  to  the  libel,  asset  forth  by  the  plaintiff  in  his  decla- 
ration. 

Ihlr.  Serjeant  Vaugkan^  and  Mr.  Serjeant  Toddy,  now 
shewed  cause.    The  second  plea  constitutes  a  sufficient  an- 
swer to  the  action,  and  supports  in  substance  all  the  matter 
contained  in  the  alleged  libel,  as  set  forth  or  charged  in  the 
declaration.    The  defendants  have  not  only  justified  ac* 
cording  to  the  truth,  but  to  the  full  extent  of  the  libel;  for 
the  words  used  by  the  plaintiff  respecting  Miss  Fairy  and 
stating  that  her  conduct  was  a  bad  example  and  disgrace 
to  the  school,  amounted  to  a  personal  invective,  and  unwar- 
rantable aspersion  of  her  character.    The  defendants  could 
not  have  affirmed  the  libel  in  general  terms,  and  were  there- 
fore bound  to  plead  the  particular  act  on  which  they  found- 
ed their  justification,  according  to  the  case  of  J^Anson  v. 
Siuart  (a).    So,  in  Holmes  v.  Cateshy  (6),  where  a  libel 
charged  an  attorney  with  general  misconduct,  a  plea  of 
justification,  repeating  the  same  general  charges,  without 
specifying  the  particular  acts  of  misconduct,  was  held  to  be 
insufficient.  The  second  plea  therefore  is  not  only  properly 
framed,  but  is  a  complete  answer  to  the  charge  set  forth 
in  the  declaration,  and  must  at  all  events  be  taken  to  be 
good  after  verdict.    In  order  to  have  entitled  the  plain- 
tiff to  recover,  he  should  have  shewn  that  the  defendants' 
publication  contained  a  wilful  misrepresentation  of  the  ex- 
pressions used  by  him  with  regard  to  Miss  Fair,  or  that 
they  were  published  with  a  malicious  intent;  and  although 
the  import  be  not  expressly  the  same,  yet  if  there  be  no 

(a)  1  Term  Rep.  748. (&)  1  Tauut.  545. 
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appareDtBiid  wilful  misrepresentation,  the  action  cannot  be 
maintained.  This  case  is  distingaisbable  from  that  of 
Letais  v.  Clement  (a),  where  the  defendant  pleaded  that 
the  supposed  libel  contained  a  true  account  of  proceed- 
ings in  a  Court  of  law,  yet,  as  the  libel  was  headed  with  the 
words  **  shameful  conduct  of  an  attorney/'  which  formed 
no  part  of  the  proceedings  in  such  Court,  the  plea  was 
held  bad,  although  the  account  of  the  proceedings  were 
true.  Here,  however,  the  publication  in  question  merely 
charges  the  plaintiff  with  the  fiict  of  having  employed  per- 
sonal invectives.  That  must  mean  invectives  directed  or 
pointed  to  some  given  individual.  It  was  not  necessary  for 
the  defendants  to  justify  with  strictness  as  to  the  express 
words  of  the  libel,  it  was  sufficient  for  them  if  the  words  set 
out  in  their  plea  supported  the  substance  of  Che  charge,  ac- 
cording to  the  case  of  Woolnoih  v.  Meadaws(b)i  and  here 
the  words  spoken  by  the  plaintiff  must,  in  their  general  ac- 
ceptation, be  taken  to  amount  to  a  personal  invective,  or 
allusion  to  some  particular  person. 

Mr.  Serjeant  Pell^  and  Mr.  Serjeant  Peake^  in  support 
of  the  rnle,  insisted  that  neither  of  the  defendants'  pleas 
was  an  answer  to  the  plaintiff's  charge  as  laid  in  the  de- 
claration, although  the  words  contained  and  set  out  in 
such  pleas  might  have  been  spoken  by  him,  as  they  differ- 
ed  from  the  libel  or  publication  in  question  in  the  follow- 
ing material  respects:  First f  it  must  be  inferred  from  the 
terms  of  the  libel,  that  a  serious  misunderstanding  had  taken 
place  amongst  the  Independent  Dissenters  of  Great  Marhw 
and  their  pastor;  whereas,  by  the  plea,  it  is  alleged  that  a  se- 
rious misunderstanding  had  been  occasioned  amongst  the 
dissenters  only,  and  not  between  them  and  their  pastor.  Se-^ 
condlfff  the  libel  concludes  by  stating  that  **  the  matter 
was  to  be  taken  up  seriously."    That  must  apply  to  the 

(«)  S  Barn.  &  Aid.  702. (b)  5  Eait,  463. 
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y^.  personal  invectives  before  alloded  tir,  and  as  tending  to 
criminate  a  young  lady  of  spotless  reputation^  which  bad 
prodnce4  the  misunderstanding  between  the  pastor  and 
his  flock.  The  plea  takes  no  notice  of  the  words  **  we  un- 
derstand that  the  matter  is  to  be  taken  up  seriously/'  nor 
does  it  attempt  to  justify  them  in  any  terms  whatever,  and 
this  is  the  very  sting  and  essence  of  the  libel.  It  is  at 
all  events  a  gratui  ons  comment  by  the  editor;  and  if  so, 
it  brings  this  case  expressly  within  that  of  'Lewis  v.  Clememt^ 
as  die  defendants  had  taken  upon  themselves  to  allege 
that  which  they  could  neither  know,  nor  be  warranted  in 
asserting.  Thirdly,  a  minister  may  give  offence,  without 
occasioning  the  existence  of  a  serious  misunderstanding  be* 
tween  himself  and  his  congregation.  The  language  used  by 
the  plaintiff  was  not  an  attack  on  the  moral  character  of  Miss 
l^r,  or  intended  as  a  personal  invective,  it  merely  complain- 
ed of  her  want  of  discipline,  or  a  breach  of  the  regulations  of 
the  school  of  which  she  was  one  of  the  teachers;  as  he  said, 
that  **  if  any  of  the  children  dared  ask  her  to  go  home,  she 
should  be  turned  out}  of  the  school."  It  does  not  fol- 
low that  those  words  would  create  a  serious  misunder- 
standing between  the  plaintiff  and  his  congregation,  or 
that  he  was  so  much  to  be  blamed  as  to  cause  a  serious 
misunderstanding  to  exist  between  him  and  the  Jndepend- 
ant  Dissenters  of  Qreat  Marlow.  Those  who  did  not  hear 
them,  might  at  all  events  be  inferred  to  be  no  parties  to  such 
misunderstanding.  The  pleas  therefore  do  not  answer  the 
whole  of  the  libel,  and  in  Woolnoth  v.  Meadows^  the  only 
question  was,  as  to  the  sense  and  effect  to  be  giveu  to  the 
particular  words  spoken  ais  set  out  in  the  declaration,  and 
not  ott  the  precision  required  in  a  plea  of  justification ; 
and  that  case  only  determined  that  slanderous  words  must 
be  understood  by  the  Court  in  the  same  sense  as  they  would 
be  ordinarily  understood  by  mankind  in  general ;  and  here, 
from  the  terms  of  the  libel,  it  must  be « inferred  that  the 
pastor,  whilst  he  was  preaching,  took  the  opportunity  of 
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ventiDg  bis  spleen  or  malice  againsi  a  lady,  by  personal       w^ 
inyective,  and  thereby  not  only  gave  offence  to  the  whole 
of  the  dissenters  residing  in  the  parish  where  the  words 
were  spoken,  but  that  it  was  in  the  contemplation  of  the 
lady  or  her  friends  to  recover  a  compensation,  either  by 
an  action  at  law,  or  criminal  information,  as  it  was  stated  to 
be  understood  that  the  matter  was  to  be  taken  up  seriously. 
No  such  charge  can  be  justified ;  nor  have  the  defendants  at- 
tempted toshewithat  they  had  been  informed  that  the  matter 
was  to  be  so  taken  up.  Lastly ^  it  must  be  assumed,  from  the 
terins  of  the  libel,  that  the  invectives  were  thrown  out  from 
the  pulpit  in  the  course  of  the  sermon ;  whereas,  according 
to  the  plea,  the  words  were  spokeii  just  before  the  preach- 
ing or  delivery  thereof.    There  might  have  been  a  pre<- 
vious  conversation  between  the  plaintiff  and  hiscongrega* 
tion»  as  to  Miss  Faiths  misconduct  in  the  management  oS 
the  school,  which  would  not  amount  to  a  personal  invec- 
tive ;  or,  at  all  events,  not  to  so  great  a  degree  as  to  be  pro* 
doctive  of  a  schism  between  the  plaintiff  and  those  of  the 
protestant  dissenters  in  the  parish  where  they  were  spoken; 
and  aiore  particularly  so,  as  it  is  expressed  in  the  plea  that 
it  only  gave  offence  to  six  persons  therein  named.    The 
justification  therefore  only  goes  to  part  of  the  charge  as 
alleg^  in  the  declaration,  and  is  consequently  not  a  suffi* 
cieat  answer  to  the  action. 

Lord  Chief  Justice  Gifford. ^This  was  a  motion  to  en- 
ter up  a  verdict  for  the  plaintiff  in  an  action  for  a  libel, 
notwithstanding  a  verdict  found  for  the  defendants  on  seve- 
ral special  pleas  justifying  the  libel.  The  plaintiff  has  stated 
hioiself  in  his  declaration  to  be  the  pastor  or  minister  of  cer* 
tain  dissenters  at  Great  Marlow^  and  that  as  such  he  had 
always  conducted  himself  well,  decorously,  and  properly. 
[Here  his  Lordship  read  the  first  count  of  the  declaration, 
and  the  libel  as  therein  set  forth].  It  appears  that  the 
g^t  and  sting  of  the  charge  contained  in  these  words,  is  in 
representing  the  plaintiff  to  have  poured  forth  scandal  and 
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iDTective  from  the  place  id  which  it  was  his  doty  to  have 
preached  or  published  religfious  instmctioii  to  his  coDgr&> 
Bitu  gftti^n,  for  the  purpose  of  calumniating'  a  young  lady  of 
spotless  reputation,  and  which  had  occasioned  a  serious 
misunderstanding  between  himself  and  the  dissenters  of 
the  parish  in  which  he  lived,  and  that  the  matter  was  to 
be  taken  up  seriously*  This  eertainly  amounts  to  a  grave 
.  and  serious  charge ;  but  the  defendants  have  put  three  se- 
veral special  pleas  of  justification  on  the  record,  and  it  is 
sufficient  to  refer  to  the  first  only.  [Here  his  Lordship 
read  that  plea.]  Several  objections  have  been  raised 
to  this  plea;  the  last  of  which  is,  that  the  charge  in  the 
libel,  as  set  out  in  the  declaration,  imports  that  the  plain- 
tiff  uttered  invectives  from  the  pulpit  in  the  course  of  his 
sermon.  I  do  not  understand  the  libel  to  convey  any  such 
meaning,  and  although  the  fact  might  have  been  so,  it  does 
not  appear  to  me  that  it  would  make  any  material  differ- 
ence. The  diarge  is,  that  the  plaintiff  threw  out  personal 
invectives  from  the  pulpit;  and  the  plea  states  that  the 
words  were  spoken  just  before  the  preaching  of  the  ser- 
mon, from  a  part  of  the  chapel  assigned  to  him  for  the 
preaching  of  such  sermon.  That  therefore  is  a  direct  an- 
swer to  that  part  of  the  charge.  Has  then  the  plaintiff  ut- 
tered personal  invectivesf  If  I  understand  what  is  meant 
by  personal  invective,  he  could  scarcely  have  conveyed 
stronger  terms,  or  expressed  himself  in  more  forcible  Ian- 
guage.  He  not  only  stated  that  Miss  Fair^a  conduct  was 
a  bad  example,  and  that  if  any  of  the  children  dared  ask 
her  to  go  home,  she  should  be  turned  out  of  the  school,  and 
never  enter  it  again,  but  that  she  (Miss  Fair)  was  a  dis- 
grace to  the  school ;  and  not  content  with  that,  he  w^it  on 
to  say  that  **  she  did  more  harm  than  good.''  These  ex- 
pressions clearly  constitute  personal  invective,  and  most 
be  taken  to  refer  to  her  general  conduct,  not  only  as 
far  as  regarded  her  in  the  character  of  a  teacher  at  the 
school,  but  they  were  even  calculated  to  raise  an  impres- 
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sion,  that  they  were  intended  to  apply  to  her  moral  char-       ^  ^jSg4. 
acter.    This  part  of  the  ciiarge  is  also  substantially  answer- 
ed by  the  plea«    The  Kbel  with  which  the  defendants  are 
charged  is,  that,  in  consequence  of  those  invectives,  amis- 
understanding  had  taken  place  amongst  the  dissenters  and 
their  pastor,  and  that  '*  it  was  understood  that  the  matter 
was  to  be  taken  up  seriously."    But  the  gist  of  the  libel, 
is  the  charging  the  plaintiff  with  having  uttered  personal 
invectives  against  a  young  lady  from  his  pulpit  in  his 
character  of  pastor.    It  has  also  been  objected  that  the  li- 
bel set  forth  that  a  serious  misunderstanding  had  taken 
place  amongst  the  dissenters  and  their  pastor,  whilst  the 
plea  merely  alleges  that  the  words  spoken  gave  great  of- 
fence to  divers,  viz.  to  six  only  of  the  dissenters  therein 
named;  but  it  proceeded  to  state  that  it  occasioned  a  se- 
rious misunderstanding  amongst  the  dissenters  in  the  de- 
claration  mentioned.      The  plea  therefore  substantially 
justifies  that  part  of  the  charge  as  contained  in  the  libel. 
It  has  further  been  urged  that  the  allegation  at  the  con- 
clusion of  the  libel,  ^*  we  understand,  however,  that  the 
matter  is  to  be  taken  up  seriously,"  implies  that  charges 
were  to  be  preferred  against  the  plaintiff  either  by  his  congre- 
gation or  Miss  Pair;  and  that  she  was  either  about  to  com- 
men,ce  an  action,  or  file  a  criminal  information  against  him; 
and  that  the  justification  affords  no  answer  to  this  part  of 
the  charge.    I  do  not  see  that  the  allegation  necessarily 
conveys  any  such  meaning.     It  would  be  too  much  to  say, 
that  it  would  be  libellous  to  state,  that  something  had  been 
said  by  a  minister  in  the  course  of  his  officiating  as  such, 
which  was  to  be  taken  up  seriously  by  his  congregation, 
when  the  charge  on  such  a  subject  has  been  substantially 
met  and  answered.    On  the  whole,  therefore,  I  am  of  opin- 
ion, that  the  second  plea  furnishes  a  sufficient  answer  to  the 
charges  as  laid  by  the  plaintiff  in  his  declaration,  and  con- 
sequently that  this  verdict  ought  not  to  be  disturbed. 

VOL.    VIII.  1  1 
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1824-  Mr.  Justice  PARK...Tbe  charge  complained  of  on  the 

face  of  the  declaration  is  of  a  geiieral  nature,  viz.  that  the 
plaintiff  had  pronounced  or  uttered  personal  invectives 
from  the  pnlpit,  against  a  young  lady  of  spotless  reputa- 
tion. And  it  would  have  been  no  answer  to  it,  if  the  defend- 
ants had  merely  reaffirmed  this  in  their  plea. — ^They  were, 
therefore,  obliged  to  go  more  minutely  into  particulars,  and 
they  accordingly  averred  that  the  plaintiff  just  before  his 
preaching  and  delivering  a  certain  discourse  or  sermon  by 
him  as  pastor  or  minister,  and  whilst  he  was  officiat- 
ing in  the  chapel  as  such  pastor  or  minister,  spoke  and 
published,  from  ascertain  part  or  station  of  the  said  chapel 
assigned  to  him  as  pastor  or  minister  for  the  preach- 
ing and  delivering  of  the  discourse  or  sermon,  and  to  and 
in  the  presence  of  the  congregation,  of  and  concerning  one 
Margaret  Fair,  one  of  the  female  teachers  of  the  school, 
the  scandalous  words  set  out  in  the  sequel  of  the  plea.  He 
not  only  referred  to  her  by  name,  and  described  her  as  one 
of  the  teachers,  but«aid  that  her  conduct  was  a  disgrace 
to  the  school.  Without  going  further,  this  appears  to  me 
not  only  to  be  a  personal  invective,  but  a  slanderous*  asper- 
sion of  the  character  of  a  young  lady.  It  has  been  said, 
however,  that  it  is  stated  in  the  libel  that  it  caused  a  seri- 
ous misunderstanding  between  the  dissenters  and  their 
pastor,  and  that  the  plea  merely  alleges  that  the  mwnn- 
derstanding  existed  amongst  some  of  the  congregation  only, 
and  not  as  between  the  body  of  dissenters  and  their  pastor. 
But  that  was  not  the  ^ist  of  the  libel,  and  even  if  it  had  been, 
the  pastor  himself  might  most  properly  be  termed  a  dissent- 
er; and  if  he  had  any  misunderstanding  with  his  congre- 
gation or  part  of  them,  it  would  amount  to  a  misunder* 
standing  among  the  dissenters.  Ab  to  the  statement  that 
<<  the  matter  was  to  be  taken  up  seriously,"  although  it 
forms  the  concluding  part  of  the  libel  complained  of,  still 
it  cannot  be  considered  as  a  libel  in  itself,  nor  so  connect* 
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ed  witb  it  as  to  be  tenned  libellous.    I  am  therefore  of      w^ 
opinion  that  this  rule  ought  to  be  discharged. 

Mr.  Justice  Burrough. — ^When  this  cause  came  on  before 
me  for  trial,  at  Guildhall^  I  bad  no  doubt  but  that  the  pub- 
lication in  question  was  a  libel,  and  I  also  thought  that  the 
defendant's  pleas  of  justification  contained  a  full  and  suf«* 
fident  answer  to  the  whole  of  it.  T  so  stated  it  to  the 
jury,  and  they  found  their  verdict  accordingly.  It  is 
the  duty  of  a  pastor  or  minister  to  preach  against  vice  and 
immorality,  but  not  to  use  the  pulpit  or  place  devoted  to 
moral  instruction,  for  the  purpose  of  expressing  invectives 
against  individuals:  and  here  there  can  be  no  doubt,  but 
that  the  imputation  cast  on  Miss  Fair  was  improper  and 
highly  reprehensible.  Such  conduct  ought  not  to  be  en- 
dured. The  defendants,  then,  were  entitled  to  justify,  by 
shewing  that  what  they  had  alleged  against  the  plaintiff  as 
to  such  invectives  was  borne  out  by  fact.  Is  then  the  se- 
cond plea  as  proved,  an  answer  to  the  libel  ?  It  is  suffi* 
cient  if  the  substance  of  the  libellous  statement  has  been 
answered  or  can  be  justified;  and  it  is  unnecessary  to  re- 
peat every  word  of  the  libel  complained  of,  or  which  might 
have  g^ven  rise  to  the  original  comment;  and  I  am  clearly 
of  opinion  that  the  substance  of  this  charge  has  been  fully 
and  satisfactorily  answered ;  and  that  the  defendants  have 
justified  so  much  of  it  as  takes  away  the  sting  of  the 
charge  therein  contained.  Every  matter  extraneous  to  it 
need  not  be  justified ;  and  as  it  appears  to  me  that  the  de- 
fendants have  in  effect  most  fully  justified  all  the  libel- 
lous matter  with  which  they  have  been  charged,  I  fully 
concur  with  the  Court  in  thinking  that  this  rule  must  be 

Discharged  (a). 

(«)  The  plslntiffliad  commenced  a  similar  acttoD  agaiott  the  printer 
and  pobliiher  of  the  Butekt  CkranieU,  which  he  afterwards  abandoned. 
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^,     ^  Watkins,  Gent,  one,  &c.  v.  Flannaoan,  Esq. 

Thursday f  * 

Jan.  9Qlh 

In  Error  (a). 

A  surety  an-  X  HIS  was  an  actiou  of  debt  on  an  annuity  bond,  and 
deed  "who'ha?  l^rought  by  the  plaintiff  below,  (defendant  in  error),  as 
redeemed  the  surety  for  tbe  defendant  below,  (plaintiff  in  error),  for 
qaentijtothr  ^^  payment  of  an  annuity  granted  by  deed,  to  recover 
bankruptcj       f^jg^  ^^  latter  as  the  principal,  after  Lis  bankruptcy  and 

and  certi6cmte  ^  '^  .  ■  ,       «        i 

of  tbe  graDtor,   Certificate,  the  amount  of  certain  sums  paid  by  tbe  plaintiff 

.         « 

«i'acUon°Tf°  ^^^^  ^  ^^^^  surety  to  tbe  grantee  of  the  annuity,  in  dis- 
debt  againat  charge  of  the  arrears  which  became  due  after  tbe  bank- 
defflnit/bond,  Tup^cy,  and  for  the  redemption  of  the  annuity.  The  de- 
fer the  sam  ciaration  set  out  the  bond,  dated  the  5th  March,  1821,  for 
surety  for  the  the  payment  of  4200/.,  in  which  was  recited  an  indenture 
▼alue  of  the  ^f  ^^^  stone  date ;  and  by  which  the  defendant  below  irrant- 

anniutjr  on  its  . 

redemption,  ai-  ed  an  annuity  of  900/.  per  annum  to  one  J^ames  Martin, 
eranure  iwd  ^^^  ^^^  ^^^^  of  the  defendant  below;  and  the  defendant  be- 
proved  for  the  low  Covenanted  to  pay  the  same  accordingly,  and  repay 
Jueoftbeannu-  and  reimburse  ilfar^t II  all  such  extra  premium  for  insur- 
uy,  under  the    ^nco  as  he  (Martin)  should  pay,  by  reason  of  tbe  defend- 

sijitnte  49  Geo.  ,    , 

:>.  c.  121,  s.  17;  ant*s  below  going  into  parts  beyond  the  seas,  and  all  loss, 
u^Jt  Iwjh^***'"*^'  costs,  charges,  damages,  and  expenses  which  Martin  should 
t y  WHS  not  en.  suffer  by  reason  thereof :— And  the  plaintiff  below  also  co- 
ill -Tid  pro*vT  tenanted  with  Martin,  in  and  by  the  said  indenture,  that 
<i>c  value  of  in  case  the  defendant  below  did  not  pay  the  said  annuity  of 
a  (i'  bi  under  900/.,  aud  such  cxtra  premium  for  insurance,  together  with 
Lv^virrMpt^^^^^^^   all  loss,  costs,  &c.  as  aforesaid,  he  (the  plaintiff  below) 

3th  ."cciion  of  ■■ 

that  ttctute.  _ 

(«)  Sees  Barn.  &  Aid.  I8G. 
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would.    A  warrant  of  attorney  was  also  recited  in  the        }^^\- 
bond,  of  the  same  date  with  the  indenture,  from  the  defend-      Watkins 
ant  and  plaintiff  below,  to  confess  a  judgment  for  4200/.  at    flamk ao av. 
the  suit  of  MartiUf  for  the  better  securing  the  payment  of 
the  said  annuity,  extra  premium,  loss,  costs,  &c.  to  him. 
The  bond  further  recited,  that  the  plaintiff  below,  having, 
at  the  particular  instance  and  request  of  the  defendant  be* 
low,  joined  in  and  executed  the  indenture,  and  warrant  of 
attorney,  for  the  purpose  of  furthering  the  interest  of  the 
defendant  below;  it  was  agreed  between  them,  that  the  de- 
fendant below  should  execute  the  bond,  for  the  purpose 
of  indemnifying  the  plaintiff  below  from  the  payment  of 
the  said  annuity,  and  also  from  the  payment  of  any  ex« 
tra  premium,  loss,  costs,  &c.  covenants,  conditions,  and 
agreements,  in  the  indenture  and  warrant  of  attorney  re- 
spectively contained: ...The  condition  of  the  bond  was, 
that  **  if  the  defendant  below,  his  heirs,  executors,  or  admi« 
Distrators,  did  and  should,  from  time  to  time,  and  at  all 
times  thereafter,  well  and  sufficiently  save,  defend,  keep 
harmless  and  indemnified  the  plaintiff  below,  his  heirs, 
executors,  or  administrators,  and  his  and  their  lands,'  tene- 
ments, goods,  and  chattels    respectively,  of,  from  and 
against  the  payment  of  the  said  annuity  or  yearly  sum  of 
300/.,  and  every  or  any  part  or  parts  thereof,  and  of  and 
from  the  payment  of  such  extra  premium  for  insurance, 
loss,  costs,  charges,  damages,  and  expenses,  as  aforesaid; 
and  also  of  and  from  the  covenants,  conditions,  provisoes, 
declarations,  and  agreements  in  the  said  in  part  recited  in- 
denture and  warrant  of  attorney  respectively  contained; 
aud  of  and  from  the  payment  of  all  sums  of  money  there- 
after to  grow  due  thereon,  or  become  payable  in  respect 
or  by  virtue  thereof;  and  of,  from,  and  against  all  and 
all  manner  of  action  and  actions,  suit  and  suits,  loss,  costs, 
charges,  damages,  and  expenses  whatsoever,  which  should 
or  might  be  brought,  carried  on  or  prosecuted  against,  or 
tbat  he,  (the  plaintiff  below),  his  heirs,  executors,  or  admi- 
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nistraton,  or  any  or  either  of  them  should  or  might  «f 
any  time  or  times  thereafter  bear,  pay,  sustain,  or  be  put 
Flahhaoan.  unto,  for  or  by  reason  or  means  of  the  non-payment  of  the 
said  annuity  or  yearly  sum  of  900/.,  or  any  part  thereof; 
and  also  by  the  non-payment  of  such  extra  premium  for 
insurance,  loss,  costs,  charges,  damages,  and  expenses,  or 
any  part  or  parts  thereof,  or  for  or  by  reason  or  means  of 
the  plaintiff  below  having  executed  the  said  thereinbefore 

« 

in  part  recited  indenture  and  warrant  of  attorney  respec- 
tiFcly,  or  in  any  wise  howsoever  relating  thereto;  then  the 
bond  should  be  void,  otherwise  to  remain  in  full  force  and 

efficacy/' ^The  declaration  then  went  on  to  aver,  that  it 

was  by  the  said  indenture  in  part  recited  in  the  bond,  sti- 
pulated and  provided,  and  that  Jtfarfm,  for  himself,  his 
heirs,  executors,  and  administrators,  covenanted  and  agreed 
with  the  defendant  and  plaintiff  below,  and  each  of 
them,  and  the  executors  and  administrators  of  the  plain- 
tiif  below,  that  in  case  the  defendant  and  plaintiff  below, 
or  either  of  them,  or  the  heirs,  executors,  or  administrators 
of  the  plaintiff  below,  should  at  any  time  thereafter  be  mind* 
ed,or  desirous  of  re^purchasingthesaid  annuity,  and  should 
give  notice  of  such  their  intention  to  Martin  in  writing  by 
the  spaceof  seven  days ;  theui  that  he,  (Martin)^  should,  on 
the  expiration  of  such  notice,  and  on  payment  ofallsudi 
sums  as  should  be  then  due  for  the  arrears  of  the  said  an- 
nuity, and  all  such  extra  premium  for  insurance,  loss, 
costs,  &c.  &c.  as  should  have  been  paid  or  sustained  by 
Martin,  he  (Martin)  would  accept  and  take  the  sum  of 
2176/.  as  and  in  full  for  the  re-purchase  of  the  said  annui- 
ty ;  and  on  the  receipt  of  that  sif  m,  and  all  arrears,  &c«  &c^ 
he  would  cause  satis&ction  to  be  acknowledged  on  the  re- 
cord of  the  judgment  that  should  be  entered  on  the  authori- 
ty of  the  warrant  of  attorney,  and  discharge  the  register  of 
the  memorial  of  the  indenture  and  warrant  of  attorney* 

The  plaintiff  below  then  assigned  for  breaches  of  the  con- 
dition of  the  bond :  ^First,  that  after  the  making  thereof,  fe 
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wii^  CD  the  5tb  JUarch^  1813,  the  sam  of  SOOL  of  the  said       J^^ 
aDDuity,  for  one  year  eodiog  od  that  day,  became  due  and      Watxims 
payable  to  Martin  by  virtue  of  the  said  indenture;  yet    fx.am«aoav. 
that  the  defendant  below  did  not  nor  would  save  harmless, 
and  indemnify  the  plaintiff  below  from  the  payment  of  that 
sum;  by  means  whereof,  he  was  afterwards  forced  and 
obliged  to,  and  did  necessarily  pay  the  same  to  Martin^  as 
and  for  the  arrears  of  the  said  annuity.    Secondly^  that  af- 
ter the  said  5th  oi  March^  in  the  first  breach  mentioned,  to 
wiif  on  the  6th  June,  1817,  the  sum  of  1276/.  for  four 
years  and  a  quarter,  which  expired  on  that  day,  became  and 
was  due  and  payable  to  Martin^  in  respect  and  by  virtue 
of  the  said  indenture;  yet  that  the  defendant  below  would 
not  save  harmless  and  indemnify  the  plaintiff  below  from 
the  payment  of  that  sum;  by  means  whereof,  he  was  after- 
wards forced  and  obliged  to,  and  did  necessarily  pay  the 
same. to  Martwif  as  and  for  the  arrears  of  the  said  annuity 
80  due  as  last  aforesaid.     Thirdly^  that  after  the  making 
of  the  bond,  to  wit^  on  the  10th  Aprils  1813,  the  defendant 
below  having  become  insolvent,  and  unable  to  pay  or  satisfy 
the  said  annuity,  and  a  certain  sum,  to  witf  the  sum  of 
300/.  being  then  in  arrear  and  unpaid  by  him  on  account 
of  the  annuity,  it  therefore  became  and  was  expedient  and 
necessary  for  the  plaintiff  below  to  re-purchase  and  re- 
deem the  said  annuity  from  Martin^  under  the  stipulation 
and  provision  in  that  behalf  contained  in  the  said  indenture, 
at  and  for  a  certain  sum,  to  mt^  the  sum  of  2025/.  14U.  2d!., 
and  that  thereupon  the  plaintiff  below  did  accordingly  re- 
deem and  re-purchase  the  said  annuity  from  Martin^  at 
and  for  that  sum,  and  accordingly  paid  the  same  to  him ;  and 
that  the  plaintiff  below  in  endeavouring  to  redeem  and  re- 
purchase the  said  annuity,  (|id  unavoidably  incur  andsustain 
coats  and  charges  amounting  to  500/.,  and  was  thereby  injur- 
ed and  damnified  to  the  amount  of  those  two  sums ;  and  that 
although  the  defendant  below  had  notice  of  the  premises, 
and  was  requested  to  indemnify  the  plaintiff  below  from 
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,^^^,  such  payment,  and  to  reimbarse  hind  the  same ;  yet  that 
Watkxn  9  the^defendant^below  wholly  refused  and  neglected  so  to  do. 
Flankao  AN.  '^^^  defendant  below  pleaded^^r^f,  that  he  and  one  fFm, 
Coopetf  were  money  scriveners  in  co-partnership.  That 
they  respectively  became  bankrupts*  That  a  commission 
was  accordingly  issued  against  them  on  the  2nd  Ncvem* 
beVj  )812«  That  they  were  declared  bankrupts  under  it 
on  the  3rd.  And  that  the  defendant  below  obtained  his 
certificate  on  the  9th  January^  1813,  and  that  it  was  al- 
lowed and  confirmed  on  the  Ist  February^  following. 
That  the  plaintifif  below  was  surety  for  the  debt  of  the  de» 
fendant  below  before  the  commission  issued ;  and  that  the 
several  sums  mentioned  in  the  declaration  to  have  been 
paid  by  the  plaintiff  below  in  respect  of  the  said  annuity, 
were  paid  by  him  as  such  surety  after  the  issuing  of  the 
commission,  and  before  a  final  dividend  had  been  made 
thereon  of  the  estate  and  effects  of  the  defendant  below; 
whereby  the  plaintiff  below  was  enabled  to  prove  his  de- 
mand in  respect  of  those  several  sums,  as  a  debt  under  the 
commission.  Secondly^  that  the  defendant  below  had  be- 
come bankrupt  and  obtained  his  certificate,  and  that  the 
plaintiff  below  was  surety  for  the  debt  of  the  defendant 
below  before  the  commission  issued,  and  that  the  several 
sums  paid  by  the  plaintiff  below  as  such  surety  were  paid 
after  the  issuing  of  the  commission,  and  before  any  divi- 
dend; and  that  after  the  issuing  of  the  commission,  and 
before  any  dividend,  to  witj  on  the  10th  Aprils  1813,  Mar^ 
tin  proved  the  value  of  the  annuity,  and  all  arrears  due 
thereon  at  the  time  of  issuing  the  commission,  amounting 
to  3433/.  09.  lOd.  as  a  creditor  under  the  same;  whereby 
the  plaintiff  in  error  became  entitled,  after  he  had  so  re- 
purchased and  redeemed  the  annuity  from  Martin^  to 
stand  in  the  place  of  him  (Martin)^  as  to  the  dividends 
upon  that  sum  so  proved  by  the  latter.  Thirdly^  as  to 
the  first  breach  of  the  condition  in  the  declaration  assign- 
ed, that  the  plaintiff  below,  before,  and  at,  and  after  the  time 
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of  issQiDg  the  commissioD,  was  surety  for  the  defendant        2^^- 
below  fop  the  said  annuity  and  the  arrears  thereof.    That      Watkims 
150^  part  of  the  said  sum  of  300/.  in  that  breach  men-    flanvaqan. 
tioned,  became  and  was  due  from  the  defendant  below  to 
MartiUy  (the  grantee),  as  two  quarters'  arrears  of  the  said 
annuity,  before  the  defendant  below  became  bankrupt;  and 
that  such  arrears  remained  due  and  unpaid  at  the  time  of 
the  bankruptcy,  and  as  such  were  proveable  as  a  debt  un- 
der the  commission;  and  that  J!far/tn,  after  the  issuing  there- 
of, to  wit^  on  the  10th  Aprils  1813,  proved  the  said  sum 
of  150/.  as  a  debt  from  the  defendant  below  to  Martin^  as 
being  part  of  a  larger  sum,  to  wit^  198/.  9s.  2d.  proved  by 
Martin  under  the  commission;    And  that  the  payment  of 
150/.  part  of  the  said  sum  of  SOO/.  was  made  to  Martin  by 
the  plaintiff  below  as  such  surety,  after  the  issuing  of  the 
commission,  and  before  any  dividend  was  made  under  it; 
by  reason  whereof,  the  plaintiff  below  was  entitled  to  stand 
in  the  place  of  Martin  as  to  the  dividends  on  the  proof  of 
the  said  sum  of  150/. ;  and  that  the  defendant  below  was 
discharged  of  the  demand  of  the  plaintiff  below  against 
him  with  regard  to  that  sum.     Fourthly^  as  to  the  second 
breach,  that  after  the  issuing  of  the  commission,  and  before 
any  dividend  made,  tomt^  on  the  lOth  Aprils  1813,  Jlfar- 
iin  proved  under  the  commission  as  a  creditor,  for  the  va- 
lue of  the  annuity,  which  was  ascertained  and  fixed  at 
3235/.    That  the  payment  of  1275/.  for  arrears,  was  made 
by  the  plaintiff  as  surety,  after  the  issuing  of  the  commis" 
sion^  and  before  any  dividend  made  thereon;  and  that  such 
arrears  had  accrued  and  become  due  for  four  years  and  one 
quarter  of  the  annuity,  after  Martin  had  so  proved  under 
it  as  a  creditor  for  the  value  of  the  annuity ;  by  reason 
whereof,  the  defendant  below  was  discharged  of  all  de- 
mands of  the  plaintiff  below  against  him  in  respect  of  such 
arrears.    Fifthly^  as  to  the  third  and  last  breach,  that  be- 
fore, and  at,  and  after  the  time  of  issuing  the  commission, 
the  plaintiff  below  was  a  surety  for  the  defendant  below 
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15^^  for  tbe  iaid  unoily  and  aman;  and  tbat  the  money  fiir 
Watkivs  the  redeoiption  and  re-porcbaae  of  tbe  annuity,  and  coats 
FLAVNAOAir.  and  chargea  in  respect  thereof,  w^s  paid  by  tbe  plaintiff 
below  as  snch  surety  after  tbe  issning  of  tbe  conunission, 
and  before  any  dividend  made  tbweon.  By  reason  where- 
of, tbe  defendant  below  was  discharged  against  all  de- 
mands of  the  plaintifl*  below,  as  surety  as  afinresaid,  against 
the  defendant  below,  in  respect  of  tbe  sum  so  paid  for  the 
redemption  and  re-purchase  of  the  annuity  and  costs  and 
diarges  aforesaid. 

To  these  pleas,  there  was  a  general  demurrer  and  joinder, 
which  was  argued  in  the  Court  of  Kuig*s  Bench  in  itfi- 
ekaelmas  Term,  AO  Oeo.  8,  and  that  Court,  after  consider- 
ation, gave  judgment  for  the  plaintiff  below  on  all  tbe 
pleas,  except  those  which  applied  to  the  arrears  due  be- 
fore the  bankruptcy  (a). 

Mr.  Plait  for  the  plaintiff  in  error  (b).  The 
tion,  as  it  now  comes  before  tbe  Court,  resolves 
shortly  into  this,  viz.  whether  a  surety,  redeeauog  an 
annuity  after  the  bankruptcy  of  the  principal  for  whom 
such  surety  shall  have  become  bound,  is  barred  by  the 
bankrupt's  certificate  from  suing  him  for  the  amount  of 
the  money  paid  as  a  consideration  for  such  redonptionf 
That  will  depend  altogether  on  the  construction  and  ef- 
fect of  the  8th  and  17tb  sections  of  the  statute  49  Geo.  3, 
c  121*.    The  sums  sought  to  be  recovered  by  the  plaintiff 

(«)  See  3  Barn.  &,  Aid.  igs. 
(h)  This  case  was  twice  argued  io  the  Court  of  Exchequer  Chamber^ 
frit,  io  the  last  Term,  when  the  Court  took  time  to  consider,  and  in 
consequence  of  Lord  Chief  Justice  DalUu  having  retired  shortly  af- 
terwardSf  it  was  ordered  to  be  re-argued  on  this  day. 

•  Tbe  eighth  section  enacU,  **  That  in  all  cases  of  commissions  oi 
bankrupt  already  issued,  under  which  no  dividend  has  yet.been  made, 
or  under  which  the  creditors,  who  have  not  proved,  can  receive  a  di- 
equally  in  proportion  to  their  respective  debts,  without  disturb- 
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below,  arrange  themselyes  into  two  claMes,  vis.  the  one,        l^M^ 
as  far  as  it  regards  the  arrears  of  the  annuity  which  be-      watkxms 
eame  due  after  the  bankruptcy  of  the  defendant  below ;  and  v. 

the  other,  as  to  the  value  paid  to  the  grantee  on  its  redemp- 
tion. The  plaintiff  below,  as  surety  for  the  defendant  be- 
ing aay  dividend  already  made,  and  in  all  cases  of  comniimooa  of  bank- 
rupts hereafter  to  be  issued,  where,  at  ike  time  ofitndng  the  comnMf 
non,  any  person  shall  be  iurtty  for  or  be  liable  for  «iy  deht  of  the 
bankrupt,  it  shall  be  lawful  for  such  surety  or  penon  liable,  if  he  shall 
have  paid  the  debt,  or  any  part  thereof,  in  diKharge  of  the  whole  debt, 
although  he  may  have  paid  the  same  after  the  commission  shall  hare 
i«aed,  and  the  creditor  shall  have  proved  his  debt  under  the  oommi»- 
siooy  to  stand  in  the  place  of  the  creditor  as  to  the  dividends  upon  such 
proof;  and  when  the  creditor  shall  not  have  proved  under  the  commis- 
sion,  it  shall  be  lawful  for  such  surety,  or  person  liable  to  prove 
his  demand  in  respect  of  such  payment  at  a  deht  under  the  commission, 
not  disturbing  the  former  dividends,  and  to  receive  a  dividend  or  di- 
vidends proportionably  with  the  other  creditors  taking  tlie  beneBt  of 
snch  commission,  notwithstanding  such  person  may  have  become  surety 
or  liable  for  the  debt  of  the  bankrupt  after  an  act  of  bankruptcy  had 
been  committed  by  such  bankrupt,  provided  that  such  person  had  not 
at  the  time  when  he  became  such  surety,  or  when  he  so  became  liable 
for  the  debt  of  such  bankrupt,  notice  of  any  act  of  bankruptcy  by  such 
bankrupt  committed,  or  that  he  was  insolvent,  or  had  stopped  pay- 
ment." 

By  the  17th  section  it  is  enacted,  *'  That  it  shall  be  competent  to 
any  amnuity  creditor  of  way  person  against  whom  a  commission  of  bank- 
rupt shall  issue  after  the  passing  of  that  act,  whether  the  same  shall  be 
secured  by  bond  or  covenant,  or  bond  and  covenant,  or  by  whatever 
assurance  or  assurances  the  same  shall  bo  secured;  and  whether  there 
shall  or  shall  not  be  or  have  been  any  arrears  of  such  annuity  at  or  be- 
fore the  time  of  the  bankruptcy,  to  prove  under  such  commission  as  a 
creditor,  for  the  value  of  such  annuity,  which  value  the  commissioners 
shall  have  power,  and  are  thereby  required  to  ascertain ;  and  the  certifi- 
cate of  every  bankrupt  under  whose  conmiission  such  proof  shall  be  or 
might  have  been  made,  shall  be  a  discharge  of  such  bankrupt  against 
an  demands  whatever  in  respect  of  such  annuity,  and  the  arrears  and 
Ihtare  payments  thereof,  in  the  same  manner  as  such  certificate  would 
discharge  the  bankrupt,  with  respect  to  any  other  debt  proved,  or 
which  might  have  been  proved  under  the  commission. 
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low,  was  not  himself  liable  to  pay  the  value  of  the  annaity, 
after  the  latter  had  obtained  his  certificate,  the  grantee 
Flawkaoan.  having  previously  come  in  and  made  his  election  to  prove 
for  such  value  under  the  17th  section  of  the  statute;  and, 
consequently,  the  surety  cannot  afterwards  recover  from 
the  bankrupt,  as  his  principal,  money  paid  by  him  as  such 
surety  to  the  grantee  in  respect  of  the  annuity,  as  such  pay- 
ment was  made  by  him  in  his  own  wrong.  The  policy 
and  spirit  of  the  statute  49  Geo.  3,  is  to  allow  an  annuity 
creditor  or  grantee  to  prove  under  the  commission,  by 
virtue  of  the  17th  section.  And  if  be  elects  to  do  so,  he  is 
thereby  precluded  from  any  claims  he  might  thereafter 
have,  as  against  the  surety  of  the  grantor.  The  grantee 
was  not  bound  to  prove  the  value  of  the  annuity  as  a  debt 
under  the  commission,  and  his  doing  so  was  a  mere  volun- 
tary act,  and  for  his  individual  benefit;  and  having  made 
such  election,  he  thereby  not  only  discharged  the  bankrupt 
from  any  future  claims  he  might  have  on  his  estate,  but 
discharged  his  surety  also;  and  more  particularly  so,  as 
he  thereby  prevented  such  surety  from  proving  his  de- 
mand in  respect  of  such  payment  as  a  debt  under  the  8th 
section  of  the  statute.  A  party  who  once  elects  to  take 
any  advantage  which  may  accrue  to  him  under  the  statute, 
must  bear  any  burden  which  may  be  afterwards  imposed 
on  him  by  making  such  election.  Even  admitting  that  the 
plaintiff  below  could  not  have  proved  the  sum  paidby  bim 
to  the  grantee  for  redeeming  the  annuity  under  the  8th 
section  of  the  statute,  yet,  as  the  latter  had  previously  elect- 
ed to  come  in  and  prove  under  the  17th  section  of  the  sta- 
tute, he  thereby  discharged  the  bankrupt's  estate  from 
all  future  demands  in  respect  of  the  annuity;  and  the  prin- 
cipal demand  as  against  him  having  been  barred  by  the 
certificate,  the  accessory  demand  against  him  by  the 
surety,  must  necessarily  be  barred  also.  The  grantee,  by 
claiming  against  the  estate  of  the  bankrupt,  and  electing 
to  prove  the  value  of  the  annuity  under  the  commission) 
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tleclared  his  choice  of  remedies;  and  took  bis  chance  of  a       ,J824.^ 
dividend  in  preference  to  relying  on  the  liability  of  the      Watsins 
surety,  who  might,  in  point  of  fact,  be  equally,  if  not  more    Fi,AirNAOAif. 
insolvent  than  the  estate  of  the  bankrupt.    And  if  the  gran- 
tee should  suffer  in  the  result,  by  having  preferred  the  worse 
to  the  better  alternative,  no  greater  hardship  would  be  im- 
posed on  him,  than  in  those  cases  where  a  creditoi*,  by 
making  his  election  to  prove  under  the*commission,  dis- 
cbarges the  sureties  of  the  bankrupt;  and  he  must  there- 
fore be  satisfied  with  obtaining  the  same  proportion  of  his 
claim  as  the  other  general  creditors.    By  the  14th  section  of 
the  statute*,  a  creditor  is  precluded  from  proceeding  in  any 
action  where  he  has  elected  to  prove  under  the  commis- 
sion of  his  debtor,  and  the  spirit  of  the  act  is  intended  to 
apply  throughout,  as  to  whether  such  election  be  made  by 
the  creditor  or  not.    Here  it  is  quite  clear,  that  the  proof 
of  the  annuity  formed  a  charge  on  the  bankrupt's  estate,  and 
burthened  it  with  the  full  value  of  all  arrears,  and  future 


*  By  which  it  is  enacted,  **  That  from  and  after  the  passing  of 
that  act,  it  shall  not  be  lawful  for  any  creditor,  who  has  or  shall 
have  brought  any  action,  or  instituted  any  suit  against  any  bankrupt, 
ill  respect  of  any  demand  which  arose'  prior  to  the  bankruptcy  of 
such  bankrupt  or  which  might  have  been  proved  as  a  debt  under  the 
commission  of  bankrupt  issued  against  such  bankrupt,  to  prove  a  debt 
under  such  commission  for  any  purpose  whatever,  or  to  have  the  claim 
of  a  debt  entered  upon  the  proceedings  under  such  commission,  without 
relinquishing  such  action  or  suit,  and  all  benefit  from  the  same;  and 
that  the  proving  or  so  claiming  a  debt  under  a  compiission  of  bankrupt 
by  any  creditor,  shall  be  deemed  an  eketian  by  such  creditor  to  take 
the  lienefit  of  such  commission  with  respect  to  the  debt  so  proved  or 
claimed  by  him : — ^Provided  always,  that  such  creditor  shall  not  be  lia- 
ble to  the  payment  to  the  bankrupt  or  his  assignees  of  the  costs  of  such 
action  or  suit  which  shall  be  so  relinquished  by  him :  and  provided  also, 
that  where  any  such  creditor  shall  have  brought  any  action  or  suit 
against  such  bankrupt  jointly  with  any  other  person  or  persons,  his  re- 
linquishing such  action  or  suit  against  such  bankrupt  or  bankrupts, 
shall  not  in  any  manner  affect  such  action  or  suit  against  such  other 
perKMi  or  persons. 
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w^^      ptymento  m  thej  might  become  dae$  and  the  surety  wai 
WATBiiit      nerer  liable  to  pay  the  value  of  the  annuity,  as  there  was 
Flavitaoav*   no  covenant  in  the  deed  requiring  him  so  to  do.    It  has 
been  said,  however,  that  although  this  might  apply  as 
against  the  principal,  still,  that  it  does  not  as  against 
the  surety,  as  he  was  not  enabled  to  prove  such  value ; 
and  consequently,  that  he  does  not  fall  within  the  pro- 
visions of  the  statute.    But  it  was  the  evident  intention  of 
the  legislature,  that,  as  the  bankrupt,  by  the  issuing  of  the 
oommission,  gave  up  all  his  effects  to  his  creditors,  so  he 
should  be  released  from  all  demands  that  might  be  there- 
after made  against  him;  and  if  so,  how  could  the  plaintiff 
below,  as  a  mere  surety,  be  called  upon  to  pay  the  arrears 
or  value  of  the  annuity  after  his  principal  had  obtained  his 
certificate;  and  more  particularly  so,  when  there  is  no  ex- 
press covenant  that  binds  such  surety  to  redeem,  but  merely 
a  provno  that  he  may  do  so.    It  never  could  be  intended 
that  the  surety  might  redeem  at  his  own  pleasure,  and 
then  call  on  his  principal  for  the  sum  advanced  for  such 
redemption;  and  consequently,  the  sum  paid  for  the  r^ 
demption  of  the  annuity  in  question,  was  made  by  the 
plaintiff  in  error  in  his  own  wrong,  as  well  as  the  sum 
paid  by  him  for  those  arrears  which  became  due  after 
the  bankruptcy  of  bis  principal;    and   be    is   thereby 
precluded  from  recovering  as  against  him  either  of  such 
sums.    If  the  grantee  had  obtained  any    part  of  the 
value   of  the  annuity  after   having  proved  under  the 
commission,  the  surety  could  not  have  been  piable  ibr 
any  future  payments,  and  as  he  has  elected  to  take  such 
value,  the  surety  can  fix  on  no  other  sum  in  lieu  of  it; 
and  there  could  not  have  been  any  apportionment  un- 
der the  terms  of  the  deed.    The  estate  of  a  bankrupt  may 
Eventually  pay  twenty  3billmg8  in  the  pound,  whilst  the 
circumstances  of  the  surety  might  not  enable  him  to  pay 
one  half,  w  even  one-tenth  part  of  that  sum.    It  is  there- 
fore the  interest,  as  well  as  the  duty  of  the  creditor  to  make 
his  election  against  whom  he  will  proceed.    Besides,  after- 


IH  THE  FOURTH  AND  FIPTH  YEARS  OF  GEO.  IV.  491 

acquired  aasets  by  the  bankrupt  might  be  applied  to  the       .j^^. 
creditor's  demand,  so  that  be  might  eventually  receive  the      Watumb 
whole  of  the  arrears  as  well  as  the  value  of  the  annuity*    It    flanmIo  av. 
is  quite  clear,  that,  where  a  principal  has  made  his  election, 
and  not  only  come  in  and  proved,  but  received  a  dividend 
under  a  commission  out  of  a  bankrupt's  estate,  and  has  a 
future  prospect  of  a  further  dividend,  he  is  thereby  preclude 

ed  from  suing  the  surety. ^The  principle  applicable  to 

this  case  bears  a  strong  analogy  to  those  of  composition 
deeds,  where  a  creditor  who  has  agreed  or  elected  to  ac- 
cept a  composition,  is  thereby  precluded  from  afterwards 
suing  his  debtor.  In  Holmer  v.  Finer  (a)f  it  was  held 
that  a  party  who  had  several  distinct  demands  against  an 
insolvent,  could  not  prove  one  demand  under  a  deed  of 
composition,  and  resort  to  a  surety  at  a  subsequent  period 
for  the  remainder;  and  Lord  Kenyan  there  said  (6),  that 
^  it  was  not  to  be  allowed,  that  a  party  having  several  de- 
mands against  an  insolvent  person,  should  split  those  de- 
mands, and  come  in  under  the  composition  deed  for  part, 
and  sue  for  the  remainder  at  a  subsequent  time;  that  such 
would  be  a  fraud  upon  the  other  creditors,  and  defeat  the 
very  object  of  the  composition,  which  was  intended  by  the 
creditors  to  discharge  the  insolvent  from  all  his  debts;  as 
well  as  be  an  oppression  of  me  debtor,  who  had  given  up 
all  his  property  to  constitute  a  fund  for  their  benefit."  So, 
in  Stock  V.  Mawson  (c),  where  the  creditors  of  a  bankrupt 
entered  into  a  deed  of  composition  to  receive  eight  shil- 
lings in  the  pound  in  full  discharge  of  their  debts,  and 
agreed  to  release  every  thing  beyond  that  to  the  bankrupt, 
and  one  of  such  creditors  having  two  distinct  debts  due  to 
him  from  the  bankrupt,  for  one  of  which  he  held  bills  of  ex- 
change for  the  full  amount,  received  his  dividend  of  eight 
shillings  in  the  pound  on  both  debts,  and  then  recovered  the 
fall  valueof  some  of  the  bills ;.» it  was  held  that  the  nature  of 

{a)  1  Eq>.  Rep.  151. (&)  Jd,  134.  (0  1  Boi.  &  Ful.  S86. 
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1S24-  the  contract  to  accept  a  coDiposition,  precluded  him  from 
W1TKIN8  60  doing;  and  that,  if  he  should  be  deemed  entitled  to  re- 
Flannaoaw.  ^^^^h  i^  would  operate  as  a  fraud  on  the  other  creditors; 
and  consequently  that  the  money  obtained  by  him  on  such 
billsy  was  received  to  the  use  of  the  bankrupt* — C?en  if  it 
should  be  contended  that  the  discharge  of  the  bankrupt 
and  principal  demand  does  not  in  all  cases  discbarge  the 
surety  and  accessorial  demand,  still  it  must  have  this  effect 
in  the  present  instance,  from  the  nature  of  the  transaction 
itself;  and  the  circumstance  of  the  grantee  having  proved  for 
the  value  of  the  annuity  under  the  commission,  is  conclu- 
sive to  shew  that  the  statute  was  intended  so  to  operate  as  tu 
discharge  the  surety,  as  his  obligation  was  thereby  altoge- 
ther changed.  The  object  o(  the  grantor  of  an  annuity  is 
to  retain  the  use  of  the  purchase-money,  whicji  be  is  not  to 
be  called  on  to  repay,  it  being  less  inconvenient  to  him 
to  pay  the  annuity;  whilst  that  of  the  grantee  is  to  receive 
a  yearly  payment  for  the  principal  sum  advanced  by  him 
to  the  latter  at  the  time  the  annuity  was  granted;  the 
surety  has  nothing  to  do  with  the  ulterior  object  or  ex- 
pectations of  either  of  those  parties,  and  it  is  doubtful  whe- 
ther he  could  redeem  without  the  consent  of  one  or  both, 
as  be  would  thereby  destroy  the  annual  payments  to  be  re- 
ceived by  the  otie,  and  create  an  immediate  debt  against 
the  other.  But,  if  on  the  other  hand  he  bad  a  right  to  re- 
deem the  annuity,  the  act  of  the  grantee  in  proving  the  va- 
lue would  render  redemption  altogether  impossible,  as 
from  that  moment  the  amount  of  the  purchase-money  would 
no  longer  constitute  the  price  of  the  re-purchase  as  stipu- 
lated, and  it  would  put  it  Q\\t  of  the  power  of  the  surety  to 
ascertain  what  other  sqm  ought  to  be  paid  for  the  redemp- 
tion. At  all  events,  where  a  bankrupt  has  once  obtained 
his  certificate  under  the  statute,  he  is  discharged  as  against 
all  the  world  from  all  liability  either  directly  or  indirectly, 
as  well  as  against  every  person  claiming  by  virtue  of  an 
annuity  deed.    The  Court  below,  in  holding  that  the  sure- 
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ty  could  not  prove  for  the  va^iie  of  an  annuity  redeemed        }^f^l' 
by  bim  as  not  being  a  debt  paid,  or  a  liability  for  a  debt  due,      Watkihs 
within  the  meaning  of  the  8th  section,  put  too  narrow  and    Flamnaoait. 
technical  a  meaning  on  tbo  word  debt,  which  was  neither  war- 
ranted by  the  intention  of  the  legislature  nor  by  the  terms  or 
object  of  the  statute,  which  was  passed  with  a  view  to  ope-  ' 

rate  beneficially,  and  in  favor  of  the  bankrupt;  which 
must  receive  a  liberal  construction,  and  be  therefore  tak» 
en  to  extend  to  any  charge  or  incumbrance  to  which  he 
was  subject.  The  surety,  at  the  time  of  the  bankruptcy,  was 
bound  to  pay  the  annuity,  and  all  future  sums  which  should 
at  any  time  become  due  in  respect  thereof.  The  whole 
charge  of  the  annuity  was  therefore  a.debtdne  from  the  bank- 
rupt in  the  first  instance,  and  which  if  not  paid  by  bini,tlie 
surety  was  liable  for,  as  debitum  inprccsentij  sohendum  in 
JhUaro;  and  if  he  chose  to  pay  the  purchase  money  and  re- 
deem the  annuity,  it  is  quite  iliiear  that  he  might  have 
proved  under  the  8th  section,  as  it  would  constitute  a  debt 
within  the  terms  and  meaning  of  that  clause;  for  after  the 
annuity  bad  been  redeemed  by  the  surety,  the  grantee  had 
no  further  claim  against  the  bankrupt's  estate;  and  the 
surety  who  had  so  far  relieved  it,  ought  to  be  entitled  to. 
prove  a  debt  to  the  same  amount.-^Taking,  therefore,  the 
Sth  section  with  reference  to  the  17tb,  the  fair  and  just 
construction  of  both  is:>  to  give  the  word  debt  so  compre- 
hensive a  meaning,  as  to  includeall  existing  charges  or  in- 
cumbrances on  the  bankru  pt  and  h  is  estate,  and  to  which  th ey 
were  subjiect  at  the  timeof  issuing  the  commission,  as  well  as 
all  liability  of  the  surety  in  respect  of  such  charges  on  him, 
in  caseof  the  bankrupt's  default,  to  which  charges. both  were 
then  subject,  and  in  respect  of  which  the  surety  mio-ht 
thereafter  become  liable.  When,  therefore,  the  surety  had 
redeemed  the  annuity,  the  grantee  could  nut  receive  any 
dividend  out  of  the  bankrupt's  estate;  and  the  principal 
demand  against  him  having  been  barred  by  his  certificate, 
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.jy^.  the  BCtemoriai  demand  against  biin  bj  the  sarety  was  ne- 
Wateins  oessarilj  barred  also ;  and  tbis  appears  to  bave  been  tb^ 
FLAviiAOAir.  m&Difest  intention  of  tbe  legislature  by  the  diflerent  provi- 
sions of  the  statute.  The  case  of  Welsh  ▼•  ffebh  (a),  re- 
lied on  for  tbe  plaintiff  below,  is  distinguishable  firom  the 
present,  on  the  very  ground  on  which  the  argument  Ibr 
the  plaintiff  in  error  is  founded,  as  there  the  grantee  of  the 
annuity  had  not  elected  to  prove  under  the  commissioa* 
and  Lord  Ellenburougk  said  (6),  ^the  surety  canoot  com* 
pel  the  annuity  creditor  to  come  in  and  prove,  and  It »  not 
a  debt  quoad  the  surety,  until  he  is  in  a  condition  t&  be 
damnified  by  it/'  Herci  however,  the  grantee  or  awiuity 
creditor,  had  proved  for  the  value  under  the  17th  sectfon, 
and  it  was  a  debt  quoad  the  surety  in  respect  of  whieh 
he  might  be  damnified,  and  consequently  wosld  be,  wkeo^ 
ever  the  reputed  value  of  the  annuity  should  be  ascevtala- 
ed,  or  if  it  should  be  thtpaght  prudent  or  proper  to  doso» 
In  NewingtoH  v.  Keeys  (c),  it  was  held  that  tbe  bsil  nf 
a  banksupt  who  had  been  obliged  to  pay  the  amouml  ofa 
judgement  against  their  principal,  wera  entitled  to  receim 
the  money  so  paid,  from  the  bankrupt  after  he  bad  otein* 
ed  bis  certificate;  but  that  was  determined  not  o&ij  on  the 
ground  that  bail  above  were  not  sureties,  or  liaUe  ibr  the 
debt  of  the  bankrupt  within  the  8th  section  of  the  ttntii  i> 
6te,8,butaIsoonthe  prineiple,astheres(ated  maigmBeiitt 
pig.  that  judgment  not  having  been  obtained  wbsD.th»H9QB»» 
mission  issued,  no  debt  existed  for  which  the  bail  could 
prove,  or  were  then  liable;  nor  was  it  certaia  fiiati^tfie 
principal  would  fiiil  in  the  action,  or  that  aay  debt  wodldke 
eventually  established  against  him ;  nor  could  the  hail  be 
liable  but  in  the  event  of  a  certain  remote  contingattcyY  m 
their  recognizance  was  in  the  alternative,  namefy^to  pmy  iks 
damages  in  case  their  principal  did  not  do  so^  or  render  hia^ 

<«)  4  Mao.  Sl  Sel w.  995. (h)  Id.  334. (e)  4  Bam.  &  AM.  409. 
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Mif.    Altfaouffh  in  Inglis  v.  Jiacdougal(a)f  it  wii«  keld, 
that  if  a  surety  enter  into  a  bond  with  a  principal,  coadi* 
tioned  for  the  performance  of  covenants  contained  in  an    FLANVAaAv. 
agreement  for  a  lease,  such  surety  was  still  liable,  although 
the  principal  became  bankrupt,  and  was  discharged  un- 
der the  49  Geo.  8|  c.  121 ;  yet  that  case  was  determined  on 
the  constroction  of  the  19th  section  of  the  statute,  and  the 
assignees  not  having  accepted  the  lease  of  the  bankrupt,  his 
surety  was  still  considered  to  be  responsible*  fiut  in  Ling* 
tajTv.  Camgn(b)f  where  the  plaintiff  havings  after  judg- 
■Bent  obtained,  proved  his  debt  under  a  commission  sued 
oat  against  the  defendant,  it  was  held,  that  he  could  not 
proceed  against  the  bail,  on  the  principle  that  he  had  made 
his  election  under  the  14th  seotion  of  the  statute ;  and  the 
Couriordered  them  to  lie  discharged  on  motion,  and  said  (c), 
**  this  statute  was  made  in  favor  of  bankrupts ;  but  if  tbe 
plaintiff's  construction  should  prevail)  it  would  not  have 
tbe  pmposed  effect,  for  the  bankrupt  would  become  liable 
at  the  sail  of  tbe  bail,  for  the  money  which  the  bail  should 
pay/'    Assuming,  therefore,  that  the  certificate  would  be 
a  diadiarge  to  the  bankrupt,  the  annuity  creditor  having 
osme  in  and  made  his  election  to  prove  under  the  coramis* 
•ion,  he  cannot  afterwards  be  entitled  to  recover  as  against 
tIsB  surety  of  the  bankmpt ;  nor  can  such  surety  uuuntaia 
an  action  against  his  principal  for  the  value  of  the  annuity 
mm  wedmtmtd  by  bim. 

Mr*  Jodkufi  EuMB  Ibr  the  defendant  in  error,  submit* 
tad«  ibat  tbe  grantee  had  a  right  to  recover  the  payment  of 
tbe  aonnity  AtMU  the  surety,  notwithstanding  the  bankrupt* 
ejr  of  tbe  grantor,  and  that  tbe  latter,  as  the  principal,  still 
leasained  liable  for  any  Iom  which  might  have  been  ineor- 
nd  by  tbe  surety  on  bis  behalf,  although  he  might  jiave 
been  hiraMif  discharged  from  the  same  demand  as  agaiart 

(S)  I  Bisore,  1»>.      '  ■»(!>)  €  Tabift  Ug.  ■   K^)  Iii  M6. 
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1824.  tbe  grantee  or  annuity  creditor;  and  consequently,  that  tfnr 
Watxins  bankruptcy  and  certificate  of  tbe  principal,  could  not  be 
Flannaoan.  pleaded  in  bar  of  an  action  founded  on  such  liability  of  the 
surety,  who  was  not  in  a  condition  to  prove  at  the  time 
the  commission  was  issued.  Tbe  cases  of  Uoimer  v.  Vim 
ner^  and  Stock  v*  Mawson^  even  supposing  they  bore  an 
affinity  in  point  of  principle  to  tbe  present;  yet  they  were 
decided  before  the  statute  49  Geo.  3,  was  passed,  and  de- 
pended altogether  on  the  efifect  and  construction  of  a  com- 
position deed  as  between  debtor  and  creditor.  It  has  been 
said,  however,  that  as  the  grantee  has  made  his  electioD, 
and  proved  for  the  arrears  and  value  of  the  annuity,  un- 
der the  17th  section  of  the  statute,  he  bas  thereby  dis- 
charged the  surety.  But  the  mere  circumstance  of, tbe  va- 
lue having  been  proved  by  the  grantee  or  annuity  creditor, 
under  the  commission,  even  although  be  might  have  re- 
ceived a  dividend,  would  not  preclude  him  from  resorting 
to  the  surety  also.  It  therefore  can  make  no  diflference 
whatever  in  a  case  where  he  has  merely  come  in  and 
proved  under  the  commission.  Although  it  bas  been  con- 
tended, that  there  was  no  express  covenant  by  the  surety, 
to  pay  any  certain  or  definite  sum  for  tbe  redemption  of 
the  annuity,  and  that  the  sum  so  paid  was  in  bis  own 
wrong;  still,  the  mere  proof  of  such  value  by  tbe  grantee 
under  the  17th  section,  cannot  vary  the  case  in  X\m  respect: 
and  the  true  principle  on  wliich  tbe  present  action  was 
founded,  is,  that  there  was  no  debt  for  which  the  plaintiff 
below  was  liable  as  surety  at  the  time  of  issuing  the  com- 
mission, and  consequently  that  he  was  not  then  enabfed  io 
prove  it  as  against  the  bankrupt's  estate ;  and  if  he  paid  it 
afterwards,  it  could  not  constitute  a  proveable  debt.  Tbe 
bankrupt,  therefore,  still  remained  liable  to  him,' and  was 
not  <jischarged  by  his  certificate;  and  tbe  pleas  in  bar  of- 
fered no  legal  answer  to  the  claims  of  the  plaintiflT  below. 
His  remedy  as  surety  cannot  depend  on  the  mere  voluo- 
lary  act  of  the  grantee,  for  in  VTelsh  v.  Welshf  it  was  de- 
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cided,  that  a  surety  in  an  annuity  deed,  who  was  compel-       w^il/ 
led  by  the  annuity  creditor,  after  the  bankruptcy  and  al-      Watkinb 
lowance  of  the  certificate  of  the  principal,  to  pay  several    flavnagan. 
sums  for  arrears  due  after  the  issuing  of  the  commission, 
was  not  within  the  8th  section  of  the  statute,  and  conse- 
quently that  he  might  have  an  action  against  the  principal 
for  such  suras,  and  hold  him  to  bail :  and  it  is  perfectly 
immaterial,  whether  the  annuity  creditor  had  come  in  and 
proved  under  the  17th  section  or  not,  for  Lord  Ellenbo- 
rough  said,  *<  it  is  not  a  debt,  quoad  the  surety,  until  he  is 
in  a  condition  to  be  damnified,"  that  is,  until  he  had  paid  the 
arrears  due  or  value  of  the  annuity  on  its  redemption,  as  he 
was  not  before  in  a  condition  to  prove  for  such  value.     In 
Page  v.  Bussell  (a),  it  was  held,  that  a  person  discharged  un- 
der an  insolvent  act,  (51  Geo.Sj  c.125),  wasliable  to  his  sure- 
ty for  the  arrears  of  an  annuity  due  since  his  discharge,  and 
which  the  surety  had  been  obliged  to  pay : — and  Mr.  Justice 
Say  ley  there  said,  ''even  in  the  case  of  a  bankrupt,  if  the  an- 
nuity creditor  does  not  come  in  and  prove,  but  disregarding 
the  bankruptcy,  sues  the  surety,  the  surety  cannot  insist  on 
the  certificate;  and  if  he  cannot,  may  not  the  surety  after- 
wards resort  to  the  bankrupt?  The  present  is  a  debt  ac- 
crued since  the  debtor's  discharge."     So,  here,  the  redemp- 
tion of  the  annuity  was  a  debt  which  accrued  to  the  surety 
after  the  commission  sued  out  against  his  principal.     In 
Hoffham  V.  Foudrinier^  Lord  Ellenborough  said  (6),  '*  that 
it  was  essential  that  a  party  should  be  a  creditor  of  the 
bankrupt  at  the  time  of  the  bankruptcy,  and  that  if  this 
were  not  shewn,  the  argument  upon  the  statute  failed; 
but  Mr.  Justice  Bayley  went  still  further,  and  observed, 
tbat  the  plaintiflT  was  not  a  creditor  of  the  defendant  at  the 
time  of  his  bankruptcy,  as  he  could  not  have  made  the  af- 
fidavit necessary  to  prove  a  debt."     So,  here,  the  value 
of  the  annuity  was  not  ascertained  at  the  time  the  commis- 

(a)  2Mau,  &  Selw.  551.  (6)  5  Mau.  &  Selw.a4. 
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'l^f^-  oion  WW  Msued,  tod  ootwequeatly  cannot  be  oowidnrdl  i« 
Watkini  a  debt  witbin  tbe  provisiom  of  the  statute. 
Flaw vAOAv.  The  caee  of  IngU$  r^  Macdougal^  in  decisiire  to  abev* 
that  a  surety  is  not  protected  by  the  bankraptey  of  bis 
principal,  but  continues  liable,  althougrh  the  latter  may 
have  been  discharged  under  the  statute;  and  Lord  Chief 
Justice  Oibhs  there  said,  ^  it  is  impossible  to  conoeiTe  that 
the  legislature  intended  to  discharge  those  sureties  who 
have  been  required  to  give  security,  although  tbe  bank* 
rupt  might  be  no  longer  answerable  for  payaieot;  as  per« 
sons  would  not  gpive  credit,  unless  such  sureties  were  re^ 
sponsible.  The  very  object  of  taking  sureties,  is  to  pvo* 
vide  against  the  insolvency  of  the  principal ;  and  the  ob« 
ject  of  the  insolvent  acts  and  statutes  applying  to  bank* 
^rupts,  is  to  discharge  debtors  and  bankrupts  from  obliga»- 
tious,  but  not  to  disturb  the  claims  of  creditors  on  other 
persons  as  sureties,  from  the  fiiilure  of  such  debtoia  or 
bankrupts.*'  And  his  Lordship  went  on  to  observe^  that 
^  by  tbe  17tb  clause  of  the  49  Oeo.  8,  the  bankrupt  is 
discharged  from  annuity  creditors,  but  the  sureties  are  not 
thereby  discharged.  It  could  not  have  been  intended,  that 
if  a  bankrupt  be  unable  to  pay^  the  annuity  no  longor  ex* 
ists  I  and  that  the  sureties  also  are  exonerated  from  pay- 
ment.'' And  Mr.  Justice  DaUaa  said,  **tbe  only  ob- 
ject of  sureties  is  to  provide  for  the  solvency  of  tbe  prin- 
eipal;  although  the  bankrupt  be  no  longer  liablet  the 
sureties  are;  and  the  statute  49  Geo.3»  applies  only  to 
the  mere  personal  discbarge  of  the  bankrupt,  aad  not  of 
tbe  sureties  also/'  But  the  late  case  of  Macdomgal  v. 
Paton  (a),  and  which  was  decided  on  the  authority  of 
IFekh  V.  Welsh f  is  conclusive  to  shew,  that  to  render  a 
person  liable  as  surety,  or  for  the  debt  of  a  bankruptt  wilh* 
in  tbe  meaning  of  the  words  of  the  8th  section  of  the  sta- 
tute, such  debt  must  exist  as  a  debt  at  the  time  of  tbe  is- 

(a)  S  Moore,  644.  S'.  C.  8  Taunt.  584. 
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nuiag  at  ikm  eoDranMioii ;  and  the  Court  of  Conmion  Plcaat      wv-*-^ 
ooosequently  faeldy  that  in  an  action  of  ansumpni  for  ino«      Watkini 
ney  paid,  and  brought  by  a  surety  to  recover  from  a  bank-    Flamnaoav. 
rapt  the  arrears  of  an  annuity  paid  by  such  surety  aft^  the 
issuing  the  coBimission,  and  before  a  final  dividend  was 
made,  the  bankruptcy  and  certificate  did  not  furnish  a 
good,  defence  to  the  action.....^  far  as  regards  the  rights 
of  the  creditor  against  the  surety,  he  is  not  precluded  from 
Fssorliog  to  the  Utter,  although  he  had  proved  the  debt  and 
FMeived  a  dividend  under  the  commission ;  for  in  Martin 
V4  JBreeki^tt  (ay^  where  a  bond  was  given  by  a  principal 
and  bis  surety,  conditioned  for  the  payment  of  money  by 
iustalmentSt  and  the  obligee  proved  the  whale  debt  under 
a  commissioo  against  the  principal,  and  received  a  divi« 
dend  thereon  of  two  shillings  and  seven  pence  in  the  poundf 
and  afterwards  commenced  an  action  against  the  surety  for 
•n  instslment  that  became  doe  the  day  the  dividend  was  paid; 
it  was  held,  that  the  obligee  was  entitled  to  recover  such  in* 
stalment  against  the  surety,  making  a  deduction  of  two 
shiltings  and  seven  pence  in  the  pound  on  the  amount  of 
Sttcb  instalment,  and  that  the  surety  was  only  entitled  to 
have  the  dividend  applied  rateably  in  part  payment  of^each 
instalment  as  it  became  due.    The  same  prtneiple  was  es- 
tablished in  Ex  parte  Hughes  (b),  where  the  court  ob- 
served, that  the  I^islature  considered  the  proof  against 
tke  pmoipri  as  a  benefit  to  the  surety,  by  relieving  him 
pro  imUo^  firom  the  debt ;  and  k  was  there  considered  that 
4be  proof  of  the  debt  under  the  commission,  was  not  an 
election  under  the  14th  section  of  the  statute,  so  as  to  pre- 
clude the  creditor  on  that  ground.    So,  in  Soutien  v. 
Somiten  (c),  where  a  surety  in  a  warrant  of  attorney,  in  or- 
der to  discbarge  himself  firom  his  personal  liability,  paid 
past  of  the  debt  due  to  the  creditor  of  a  bankrupt^  who  had 

(a)  e  Maa.  &  Selw.39. ^(fr)  5  Bam.  &  Aid.  48S.^ 

(c)  5  Bern.  &  Aid.  85S. 
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.^^^.  prored  under  tbe  commission,  and  thereupon 
Watkims  was  entered  on  the  record;  it  was  held  that  this  did  not 
Flavvaoaii.  ^11  within  the  eighth  section  of  the  statute,  as  being-  a 
payment  of  part  oF  a  debt  in  dischai^  of  the  whole;  and 
consequently,  that  the  bankrupt's  certificate  was  no  bar 
to  an  action  by  the  surety  to  recover  the  money  so  paid 
by  him,  as  the  eighth  section  only  applied  to  cases  where 
a  surety  had  paid  the  whole  debt,  or  a  part  in  discharge  of 
tbe  whole.  The  case  of  Mead  v.  Braham^  was  decided 
on  the  same  principle,  where  the  holder  of  a  bill  haring- 
proved  it  under  a  commission  against  the  acceptor,  and 
the  drawer  afterwards  paid  tbe  amount  to  the  bolder,  it 
was  held,  that  the  proof  of  the  holder  was  not  an  election 
binding  upon  the  drawer,  so  as  to  precl  ude  him  from  bring* 
Ing  an  action  upon  the  bill  against  the  acceptor.^Here, 
the  grantee  had  no  election,  but  was  bound  to  prove  under 
the  seventeenth  section;  and  by  proving  for  tbe  value  as  a 
debt,  he  thereby  benefited  the  surety  pro  tanio;  and,  con- 
sequently, did  not  discharge  him,  as  he  would  have  been 
in  a  &r  worse  situation,  in  case  the  annuity  creditor  had  not 
come  in  and  proved  such  value.  With  respect  to  the  ob* 
jection,  that  the  surety  had  no  authority  under  the  deed  to 
redeem  the  annuity,  there  is  an  express  clause  in  the  instru- 
ment itself,_by  which  he  reserved  to  himself  the  privilege 
or  right  of  redemption;  and  it  was  the  manifest  intention 
of  the  parties,  that  either  might  re-purchase  or  redeem  the 
annuity;  and  that  the  surety  not  having  done  so  until  after 
the  bankruptcy,  the  bankrupt,  as  his  principal,  would  be  lia- 
ble to  him  accordingly.  As  to  wh|ether  the  bankrupt  was 
discharged  by  his  certificate  from  all  claims  in  respect  of 
the  annuity,  under  the  operation  of  the  eighth  and  seven* 
teenth  sections  of  the  statute  as  taken  together,  there  is  no 
legal  foundation  for  such  a  proposition ;  for  it  is  quite  clear« 
that  the  value  of  the  annuity  could  not  be  considered  as  a 
debt  for  which  the  surety  was  liable  at  tbe  time  of  issuing 
the  commission,  as  the  former  section  applies  only  to  those 
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6toes  wbere  the  surety  is  in  a  condition  to  provd'at  that  siff!!* 
time:  and  the  value  could  not  be  considered  as  a  debt,  Wateiws 
until  it  had  been  ascertained  by  the  commissioners.'  And  FtiHSAOAv. 
the  case  of  Newington  v.  Keeys^  is  decisive  to  shew  that 
bait  above  are  not  sureties  within  the  meaning  of  that  sec- 
tion. So,  in  Hewesy.  Moit(a)j  it  was  determined,  that 
bail  to  the  sheriff,  whose  principal  had  become  bankrupt, 
could  not  be  considered  as  sureties  within  the  meaning-  of 
that  section,  although  they  were  liable  to  the  payment 
of  the  debt  in  the  event  of  certain  contingencies.  AU 
though,  therefore,  the  arrears  of  an  annuity  may  in  some 
cases  constitute  a  debt,  yet,  a  sum  paid  by  the  surety 
voluntarily  for  its  redemption,  and  after  the  commis- 
sion,  and  which  the  grantee  could  never  compel,  aU 
though  it  operates  to  relieve  the  surety  pro  tanto^  or  to 
exonerate  him  from  any  future  charge,  still,  it  cannot  be 
considered  as  a  debt  due  when  the  commission  issued;  and 
it  is  equally  clear,  that  the  bankrupt  in  this  case  is  not 
discharged  by  his  certificate  from  the  claims  of  the  plain- 
tiff below,  for  the  money  paid  by  him  to  the  grantee,  as 
being  a  demand  in  respect  of  theannuity,  under  the  opera- 
tion of  the  seventeenth  section  of  the  statute ;  as  that  clause 
relates  to  the  proof  by  the  grantee  alone,  and  *  cantiot  by 
any  possibility  be  taken  to  apply  to  or  affect  the  surety. 
Although  the  14th  section  has  been  relied  on  for  the 
plaintiff  in  error,  to  shew  that  the  legislature  meant 
to  put  the  annuity  creditor  to  an  election,  yet  the  pro- 
vision at  the  close  of  that  section  shews,  that  it  was  not 
intended  that  the  bankruptcy  should  operate  as  a  dis- 
charge, or  prevent  a  recovery  against  all  persons  connect- 
ed with  the  bankrupt  jointly  with  another  person.  As, 
therefore,  the  grantee  in  this  case  alone  could  prove  the 
value  of  the  annuity  under  the  statnte,  and  the  surety 
could  not,  it  is  manifest  that  it  constituted  no  debt  for  which 
the  latter  was  liable  at  the  time  the  commission  was  is- 


(a)  6  Taunt.  399-  S,  C,  2  Marsh.  192. 
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flMd,  nor  a  liability  to  any  debt  of  the  bankro|il'a,  on  tbt 
Wamc***  port  of  the  aorety  at  any  time  afterwards;  bat  wbeo  the 
FBAmiA«Air.  valae  was  ascertained  and  proved,  and  not  until  then,  it 
subjected  the  principal  to  a  demand  on  the  part  of  the 
surety;  which,  in  this  case,  did  notarise  until  after  the  osr« 
ti6oate  was  obtained.  It  is  therefore  operatire  in  effistit 
as  against  the  defendant  in  error  as  his  snrety ;  and  being 
ao^  furnishes  no  discharge  to  the  bankrupt,  (the  plaintiff  in 
error),  either  on  principle,  reason,  or  authority. 


Mr.  Plait  in  reply,  aubroitted,  that  the  cases  whidi  bad 
been  cited  and  relied  on  for  the  defendant  in  error,  were 
distinguishable,  if  not  inspplicable  to  the  present  question; 
or  at  all  events,  that  they  did  not  establish  any  ptoposi* 
tion,  so  as  to  sustain  the  judgment  of  the  eoutt  belew ;  a*d 
moiw  particularly  so,  as  to  the  redemption  of  the  annuity 
by  the  snrety,  after  the  commission  had  issued  against  bit 
prhicipal.  The  eighth  and  seventeenth  sectiona  ef  the 
atatule  must  be  taken  with  reference  to  each  other;  and  no 
decision  has  established  the  prbciple,  that  a  snrety  can 
be  considered  as  Kable  to  his  principal  who  has  beoeaM 
bankrupt,  after  the  grantee  has  made  his  eieetion  and  pvov- 
ed  die  vahie  of  the  annuity  under  the  seventeenth  seotioi; 
and  more  particularly  so,  as  all  the  previous  detennJMu 
lions  have  been  in  fevor  of  a  liberal  construction  of  tfaasto- 
tutew  The  grantee,  by  electing  to  come  in  and  prove,  tskes 
the  benefit  of  any  dividend  that  may  be  thereafter  oiade; 
and  although  such  dividend  may  not  be  paid  befece  the 
value  is  ascertained,  it  still  makes  no  difference  in  point 
of  principle,  as  the  act  of  proof  by  the  grantee  or  annuity 
creditor  has  the  effect  of  discharging  the  sorely  altc^- 
ther,  la  Pag^  v.  Bum9€H^  the  surety  was  compelled  to 
pay  under  the  express  tenns  of  the  insolvent  act;  and  Mr. 
Justice  Bofhjf  merely  observed^  that  '*  in  the  cane  of  a 
bankrupt,  if  the  annuity  credJter  did  not  cema  in  and  pnn^ 
the  surety  could  not  insist^  on  the  certificate;  and  that  if 


[in  the  F0U9TH  AN0  WlWtB  IBABS  OF  GEO.  IV.  MS 

ll#  qoold  Dol,  tii6  aureQ*  might  afterward*  resort  to  tbe  ^JS^ 
hrnkfUfL"  Here,  bowerer,  the  oreditor  not  only  oame  int  Watum 
but  actually  iwo?ed  the  value  of  the  annuity  under  the  fi.a«iiaoa». 
eevenleenth  section  of  the  statute.  In  Maedaugal  v.  Fa^ 
tem  it  did  not  appear  that  the  creditor  had  come  in  and 
proved  the  debt  under  the  commission^  and  although  that 
case  was  decided  on  the  eighth  section  of  the  statute,  yet 
tbe  party  was  not  a  surety  for  the  payment  of  an  annuity, 
but  merely  for  the  performance  (rf*  certain  things  contain«- 
ed  in  articles  of  agreement  for  the  payment  of  rent.  There- 
foiVy  where  no  rent  was  due  or  in  arrear  at  the  time  of  su-* 
ing  out  tbe  commission,  such  rent  could  not  be  considered 
aa  a  debt  proveable  under  it.  In  Martin  v.  BteehueUf 
and  that  class  of  cases,  the  sum  proved  under  the  commie* 
sion  and  claimed  from  the  surety  was  money  ascertained, 
so  that  the  surety  had  a  fixed  and  certain  demand  against 
hJH  principal,  and  no  liability  attached  to  him  in  respect  of 
%,  contingent  aum.  Here,  however,  the  annuity  creditor 
Bsade  his  election,  and  proved  for  the  value  of  the  annuity, 
mmI  thereby  wholly  changed  the  condition  of  the  parties ; 
ayad  it  is  au>rally  impossible  for  the  surety  to  ascertain  what 
aum  such  creditor  might  eventually  be  entitled  to  receive, 
or  recover  as  against  him.  In  Ex  parte  HugheB^  al- 
tbosigh  the  question  arose  on  the  construction  of  the  four* 
teantli  section  of  the  statute,  still,  in  point  of  fact,  it  was, 
whether  an  attorney,  who,  iii  order  to  obtain  papers  belong- 
ing to  A.  B.  in  the  hands  of  his  former  attorney,  who  had  a 
lien  upon  them  for  the  amount  of  his  bill  then  in  dispute, 
bad  undertaken  that  A.  B.  should  enter  into  a  refer* 
anceii-^was  discharged  from  that  undertaking,  by  proof  of 
ibo  debt  in  which  that  undertaking  was  accepted ;  and  which 
im  wholly  beside  the  present  qcfestioo.  In  Soutten  v.  Sout^ 
iCMf  the  creditor  was  not  an  annuity  creditor;  and  in  Mead 
v«  Brahamt  it  was  held,  that  the  proving  the  debt  under 
the  commission,  could  only  be  deemed  an  election  so  hr 
am  it  personally  regarded  the  creditor  who  proved;  but  that 
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1824^^  h  should  not  aflect  the  right  of  third  persons.  In  Webk 
WiiTKijis  v:  ff^ehh^  the  annuity  creditor  had  not  proved  the  debt, 
Flahwaoan^  nor  had  the  surety  been  damnified;  and  Haffliam  r.Foum 
drinier^  was  decided  on  the  ninth  section  of  the  statute; 
and  LoxA  Ellenborough  in  the  commencement  of  his  judg- 
ment, said,  ^^this  is  not  an  annuity,  but  a  gross  sum  pay- 
able by  instalments/'  It  must  be  also  observed,  that  all 
those  cases  are  mainly  distinguishable  from  tlie  present,  on 
the  ground  that  the  surety  had  neither  been  damnified  nor 
in  a  condition  to  be  so.  With  respect  to  the  cases  as  to 
the  liability  of  bail,  they  are  wholly  beside  the  present 
question,  as  the  recognizance  in  the  case  of  bail  to  the  sher- 
iff is  in  the  alternative,  to  pay  the  damages  if  the  principal 
does  not  do  so,  or  render  himself;  and  in  the  bail-bond,  the 
condition  is  for  the  defendant's  appearance  according  to 
the  exigency  of  the  writ.  The  liability  of  bail,  therefore,  is 
not  only  uncertain  in  amount,  but  contingent  in  effect.  On 
these  grounds,  the  certificate  obtained  by  the  plaintiff  in 
error,  operates  as  a  bar,  and  discharges  him  from  his  lia- 
bility to  pay  the  sums  claimed  by  the  defendant  in  er- 
ror, either  for  the  arrears,  or  for  the  redemption  of  the 
annuity. 

Lord  Chief  Justice  GiFFORD  delivered  the  judgment  of 

the  Court  as  follows: ^This  was  a  writ  of  error  from  the 

Court  of  King^s  Bench^  in  an  action  of  debt,  brought  by 
the  plaintiff  below,  (defendant  in  error),  against  the  de- 
fendant below,  (plaintiff  in  error),  on  a  bond  executed  by 
the  latter  to  the  former,  bearing  date  the  5th  March, 
1811,  in  the  penalty  of  4200/.  The  bond,  after  reciting  an 
indenture  of  the  same  date,  by  which  the  defendant  below 
granted  an  annuity  of  900/.  per  annum  to  James  Marixn, 
and  which  the  defendant  below  covenanted  to  pay,  and  that 
the  plaintiff  below  also  covenanted  with  Martin,  that  in  case 
the  defendant  below  did  not  pay  the  annuity,  he  the  plaintiff 
below  would,  and  also  reciting  a  warrant  of  attorney  from 
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the  defendant  and  plaintiiT  below  to  Martin^  for  4000/.;  y^S^ 
was  conditioned  as  follows,  viz.  that  if  the  defendant  VTatkinv 
below,  bis  heirs,  &e.  should  from  time  to  time,  and  at  flahVaoav, 
all  times  thereafter,  well  and  sufficiently  save,  defend, 
keep  harmless  and  indemnified  the  plaintiff  below,  bis 
heirs,  &c.  of,  from,  and  against  the  payment  of  the  said  an- 
nuity of  300/.,  and  every  or  any  part  or  parts. thereof,  and 
of  and  from  the  payment  of  extra  premium  for  insurance, 
loss,  costs,  charges,  damages^  and  expenses;  and  also  of 
and  from  all  the  covenants,  conditions,  provisoes,  declara- 
tions and  agreements  in  the  recited  indenture  and  warrant  # 
of  attorney  respectively  contained,  and  of  and  from  the 
payment  of  all  sums  of  money  thereafter  to  grow  .-due 
thereon,  or  become  payable  in  respect  or  by  virtue  thereof, 
and  of,  from  and  against  all  actions,  suits,  loss,  costs, 
charges,  damages  and  expenses  whatsoever,  which  should 
or  might  be  1>rought,  carried  on,  or  prosecuted  against 
the  plaintiff  below,  or  that  he,  bis  heirs,  &c.  should  or 
might  at  any  time  thereafter  bear,  pay,  sustain,  or  be  put  unto 
by  reason  or  means  of  the  non-payment  of  the  said  annui* 
ty,  and  also  by  non-payment  of.  such  extra  premium  for 
insurance,  loss,  costs,  &c.  &c.  or  by  reason  of  the  plaintiff 
below  having  executed  the  thereinbefore  recited  indenture 
and  warrant  of  attorney  respectively,  or  in  any  wise  how- 
soever relating  thereto,  then  the  obligation  was  to  be  void- 
*^.The  declaration  then  alleged,  that  it  was  by  the  said  in- 
denture stipulated  and  provided,  that  the  plaintiff  and  de- 
fendant below,  or  either  of  them,  ortlie  heirs  of  the  plain- 
tiff below,  might  re-ipurchase  the  annuity  on  paying  all 
the  arrears  thereof,  and  all  such  extra  premium,  for  insur- 
ance, losses,  costs,  &c.  as  should  have  been  paid  or  sustain- 
ed  by  Martin  the  grantee,  for  the  sum  of  2 1 75/. ;  and  assigned 
for  breaches  of  the  condition  of  the  hond^  Jtrsi^  that  on  the  • 
6th  March^  1813,  the  sum  of  900/.  became  due  to  Martin^ 
and  that  as  the  defendant  below  would  not  indemnify  the 
plaintiff  below  from  the  payment  of  the  same,  he  wa^  after- 
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wardb  obliged  to,  and  did  pay  Ike  same  to  Moftin^  miA 
kutfyf  tbat  after  the  making  of  the  bond,  e^  wU,  on  the  1(Mi 
Aprilf  1813,  the  defendant  below  having  become  uiBolv^at, 
and  nnable  to  pay  the  annuity,  and  the  earn  of  9001.  being 
then  in  arrear,  it  became  expedient  and  necessaty  fat  die 
plaiiitiff  below  to  redeem  and  re^purehaae  the  aaid  aMMi- 
ty,  for  the  sum  of  292a/. ;  and  that  be  did  so  re^purehaie 
it^  and  in  so  doing  incurred  costs  and  charges  to  the 
amount  of  600/.  It  is  not  necessary  to  enumerate  the  va- 
rious pleas  which  the  defendant  below  has  filed  to  this  de- 
claration. The  result  of  them  is,  that  be  having  blcome 
bankrupt,  and  (Martin)  the  grantee  of  the  annuity  kaviag 
proved  the  value,  (as  he  was  entitled  to  do),  under  tlie  m^ 
WBtMUth  section  of  the  statute  49  Oeo.  3,  and  the  defend* 
ant  below  bavit^  afterwards  obtained  his  oertifieale,  be 
wan  thereby  rdeased  or  discharged  from  paying  the  pUiili* 
tiff  below  any  part  of  the  sums  paid  by  him  for  the  arrears 
and  redemption  of  the  annuity;  for  the  payment  of  wfaieb 
by  the  principal  to  the  grantee,  tbe  plaintiff  below  bed 
become  bound  as  surely  in  tbe  deed,  and  for  the  ro^ymenl 
of  which  this  action  was  brought,  Tbe  first  breach  of  the 
bond  as  assigned  in  the  declaration  is  entirriy  out  of  Ibt 
qMstioB,  as  the  judgment  of  the  Court  below  is  perfectly 
correct  in  that  respect,  as  it  has  been  admitted  that  the  af» 
rears  of  tbe  annuity  due  before  and  at  tbe  dme  of  the 
bankruptcy,  constituted  a  debt,  which  tbe  surrty  migfal 
have  proved  uuder  the  commissiou  by  virtuo  of  the  eigMi 
section  of  the  statute;  and  consequently,  that  tbe  eertifi* 
cate  operated  as  a  bar  to  any  daim  as  to  such  aneofSL 
The  only  remaining  question  then  is,  as  to  wbether  Ae 
plaintiff  below  was  entitled  to  recover  the  subsequent  ar* 
reatOr  and  the  aum  eventually  paid  1^  him  fer  the  vodemp* 
tion  of  the  anmtty.  It  has  been  adnutted,  that,  but  fer  iIm 
staluea  49  Oao«  8,  the  defendant  below  would  noi  kave 
been  released  by  bin  certificate  frsaa  the  daims  made  npon 
by  ihe  plaintiff  beiew  under  the  UMbmnity  bond^  be 
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Ae  money  paid  by  him  as  the  surety  of  the  former  for  the 

redemption  of  the  annuity.    The  question,  therefore,  cer-      w^mirfc 

tainly  depends  and  turns  solely  on  the  construction  and    n^j^wmMos^ 

efiect  ofthat  statute.    The  section  under  which  a  surety 

is  permitted  or  enabled  to  prove,  is  the  eighth ;  according 

to  the  terms  of  which,  a  surety,  who  has  paid  the  debt  or 

any  part  thereof  in  discharge  of  the  whole  debt,  may,  if 

the  creditor  has  proved  the  debt  under  the  commission, 

stand  in  his  place  as  to  the  dividends  upon  such  proof;  of 

if  the  creditor  has  not  proved,  such  surety  may  prove  his 

own  demand  in  respect  of  such  payment  as  a  debt  nnd^ 

the  commissioo.  [Here  his  Lordship  read  the  whole  of  that 

section.]    Was  then  the  value  of  the  annuity  in  <|aeitioDa 

debt,sapposing  the  grantee  of  the  annoity  had  not  come  in 

and  proved  under  the  commission,  which  the  surety  oould 

have  proved  under  that  section.    In  order  to  determine  that 

point,  it  is  necessary  to  ascertain  what  the  seventeenth  seo^ 

tkm  enables  the  grantee  to  do.    Before  the  statute  was 

passed,  where  the  annuity  was  secured  by  a  bond  with  a 

penally,  if  the  bond  had  become  forfeited,  the  grantee 

might  have  come  in  and  proved  the  debt  under  the  cosd^ 

minion;  but  he  could  not  have  done  so  where  the  annoity 

was  secured  by  covenant.    [Here  his  LiHrdship  read  the 

seventeenth  section.]    The  grantee  has  a  special  power. 

giv^n  to  him  by  that  section,  under  the  name  of  an  annuity 

creditor,  (o  prove  for  the  value  of  the  annuity  as  a  disbt, 

whether  the  annuity  were  secured  by  bond  or  covenant,  or 

bottd  and  covenant;  and  which  value  the  commnsionem 

wer^  empowered  and  thereby  required  to  ascertein,«.We 

were,  however,  much  pressed  in  argument,  that  the  eleo* 

tioo  of  the  grantee  to  come  in  and  prove  for  the  arrean 

and  vidoe  of  the  annuity  under  the  commission,  was  a  vo- 

Isvtary  act  on  his  part  as  such  annuity  creditor.    But  we 

do  not  consider  it  to  be  so;  as,  if  he  had  not  done  so,  his 

debt  wonM  have  been  barred  by  the  certificate,  and  he 

eoaid  afterwards  derive  none  of  the  fruiti  in  respeet  of  the 
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^}^^'  aniiuily  or  arrears  and  future  payments  thereof;  becooue 
WATEIV8  ihe  seyaDteei^tb  sectiQD  provides  that  tbe  certiQcate  of  ere^> 
fhAuviAQAtu  baQkrqpti  under  whose  commission  such  proof  shall  be 
or  might  *have  been  made,  shall  be  a  discbarge  of  such 
bankrupt,  in  the  same  manner  as  such  certificate  would 
discbarge  him  with  respect  to  any  other  debt  proved,  or 
which  might  have  been  proved  under  tbe  commission. 
This,  therefore,  cannot  be  said  to  he  a  voluntary  act  on  tbe 
part  of  tbe  annuity  creditor.  Were  then  the  arrears  or  value 
of  the  annuity  a  debt  proveable«under  tbe  seventeenth  sec- 
tion of  the  statute?  If  so,  it  is  quite  clear  the  annuity  cre« 
ditor  ought  to  have  come  in  and  proved.  The  true  ques- 
tion then  is,  whether,  if  he  had  omitted  to  do  aoi  the  surety 
could  iiave  proved  tiie  value,  or  in  other  terms,  whether 
tbe  obligation  imposed  on  him  as  such  surety*,  a  liability 
ibr  a^debt  of  his.  principal,  (the  bankrupt),  at  the  time  of 
issuing  tbe  commission  against  him*  We  are  of  opinion 
that  it  could  not;  as  by  tbe  terms  of  tbe  statute^  tbe  gran- 
tee aioae  is  enabled  to  prove  tbe  amount  or  value  of  the 
annuity*  Could  then  the  surety  in  this  case  have  proved 
for  such  value  under  the  eighth  section  of  the  statute? 
There  are  no  words  in  that  clause  which  would  have  enabled 
him  to  do  so,  as  it  only  permits  a  surety  to  prove  a  debt 
The  value  of  an  annuity  cannot  be  considered  as  a  debt 
due  at  the  time  of  the  bankruptcy,  but  only  the  arrears 
then  actually  due.  How.  then  could  the  surety  prove  such 
value  as  an  existing  debt,  when  tbe  grantee  himself  could 
not  have  done  so,  before  the  statute  in  question  was  pass- 
ed? Or  bow  can  tbe  surety  be  considered  as  falling  within 
the  eighth  section,  when  at  the  time  of  the  bankruptcy,  or 
issuing  the  commission,  there  was  no  debt,  except  the  ar- 
rears of  the  annuity,  then  due,  for  which  be  was  liable,  or 
which  be  could  have  proved  under  it?  After  the  bankrupt- 
cy and  certificate,  he  still  remained  liable  on  the  cove- 
nant in  the  indenture,  as  well  as  by  the  condition  of  the  bond* 
to  damages  for  breaches  from  time  to  time  for  non-pay* 
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mem  of  the  aniraity,  or  all  flooia  to  grow  doe  thereon,  orl>e^  -1^^- 
cmie  payable  in  respect  thereof.  He  was  oonsequeiitly  WATstiit 
entitled  torecorer  o?er  against  his  principaly  (the  bank-*  fljimnaoaii. 
rapt),  although  he  had  obtained  his  certificate.  It  has 
been  said,  however,  in  the  course  of  the  argnment,  that 
the  sum  paid  by  the  surety  for  the  redemption  of  the  an- 
nuity was  done  voluntarily,  and  that  it  was  not  compulsory 
on  him  to  have  made  such  payment;  and  that  as  he  had 
done  80  without  the  consent  of  his  principal,  he  could  not 
recover  as  against  him  for  what  he  had  so  paid  of  his  own 
act  and  in  his  own  wrong.  But  it  is  expressly  provided 
or  stipulated  by  the  deed,  that  either  the  grantor  or  his 
sure^  might  re-purchase  or  redeem  the  annuity  at  any 
time,  on  giving  seven  days  notice  to  the  grantee,  and  pay- 
ing all  the  arrears  of  the  annuity,  and  all  such  losses, 
costs,  and  charges  as  should  have  been  paid  or  sustained 
by  the  latter;  and  the  third  breach  in  the  declaration  b 
framed  accordingly,  and  states  that  the  grantor  having  be- 
come insolvent,  and  unable  to  pay  the  annuity,  and  a  cer- 
tain sum  being  then  in  arrear,  it  became  expedient  and 
necessary  for  the  plaintiff  below,  as  his  surety,  to  redeem 
and  repurchase  the  annuity,  and  that  he  accordingly  did  su 
Having  therefore  such  a  power  under  the  express  clause  of 
the  deed,  he  had  unquestionably  a  right  to  redeem,  if  he 
should  find  it  expedient  so  to  do,  or  he  might  endeavour  to 
make  the  best  terms  he  possibly  could  with  the  grantee;  his 
principal  the  grantor,  being  no  longer  able  to  pay  or  satis* 
fy  the  arrears  of  the  annuity  then  due.  There  can  be  no 
doubt,  but  that  under  the  circumstances,  it  was  highly  ex* 
pedient  for  all  parties  that  the  annuity  should  be  paid  oflT 
or  satisfied,  and  as  soon  as  the  surety  bad  re-purchased  or 
redeemed  it  in  diminution  or  discharge  of  his  own  liability, 
be  had  a  right  to  call  on  his  principal  to  reimburse  him 
according  to  the  condition  of  the  bond;  and  he  was  con- 
sequently liable  to  refund  to  bis  surety  the  money  so  paid 
to  the  grantee  for  the  redemption  of  the  annuity.    There 

VOL.   VIII.  L  L 
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j**^       i»  amMqvendy  do  olgtctiott  in  point  of  kw  to  tbe 

brandiy  at  anigned  in  tbe  declaration ;  and  we  aic  tbeie* 
fore  manimooaly  of  opinioDi  dmt  the  judgmeBi  of  tbe 

Conit  beloir  irae  perfeotfy  rigbt; and  for  tbe  reavom 

above  stated,  it  mwt  be 

AfuIVMO* 


T*"'!^'  DoDiNOTON  !?•  Hudson. 

ApenoDtide-  jPais  was  att  actioD  oD  tbe  case,  and  broaebt  by  ibe 

ultciy  iiTOMw-  P^^i^tiff »«  reTersioner,  for  an  injury  done  to  bis  dweUing 

ry  to  bring  •  bovse,  by  tbe  defendant's  pulling  down  a  partition  wbich 

^ntempT,  fai  Separated  his  premises  from  tbe  plaintiflTs.    At  the  tviali  4t 

order  to  pro-  |],q  Summer  Assises  for  the  county  of  Surrv^  1822,  on  the 

ceed  AgUDit  " 

biro  by  attach,  plaintiff's  couusel  being  about  to  prove  tbe  nature  of  tbe  in^ 

ibrel'^mT"  J^U^^^  cxtout  of  the  damage  done,  it  was  proposed  fin*  tbe 

defcDdaiitwai  defendant,  that  in  the  event  of  a  verdict  being  found  for 

^^>f  Gbar^  the  plaintiff,  tbe  injury  should  be  repaired,  and  the  plain- 

reqairing  him  ijf^g  premises  reinstated  by  the  defendant ;  and  he  under- 

to  reinstato 

premiiet  bo'  took  to  enter  into  an  order  of  nisi  prius  to  that  efiect.    A 

^3°!^^^^^''.  verdict  having  been  found  for  tbe  plaintiff,  the  defendant, 

witht  according  in  Miehaelmoi  Term,  1822,  obtained  a  rule,  calling  on  the 

ment  entorad  plaintiff  to  shew  cause  why  it  should  not  be  set  aside, 

into  by  him  to  whicb  rulo  was  discbariped  in  Easier  Termt  1S23;  and 

that  effect  at  ,  ° 

the  trial »—  the  defendant  having  reAised  to  enter  into  the  order  as 

i^hi^ft  *"  «fiTe«d  on  at  the  trial,  the  plaintiff,  in  Tnniijf  Term  fol- 

eonid  not  be  lowing,  obtained  a  rule,  calling  on  him  to  shew  cause  why 

•      «      •  ^  ^^  ^  * 

the  defendant  ^  should  not/or/iiD»/A,  at  his  own  expense,  reinstate  the 

for  diaobedi-  plaintifTs  premises,  in  respect  of  which  tbe  action  was 

role,  on  being  brought;  or  why  the  associate  should  not  draw  up  an  or- 

^th 'iL^'^'f!^  d^r  of  nisi  prius  to  that  effect,  according  to  the  agreement 

plaintiff'!  entered  into  at  the  trial.     On  the  defendant's  ahewiiig 

agent,  but  that 
a  penonal  de- 
mand ihould  have  b6eii  ttade  on  liim  to  ooinply  with  it  in  teroup  at  the  tioM  of  rach  aervice. 


Ill  THE  FOURTH  ANII  PlfVH  TEARS  OF  GEO.  1V«  ^^^ 

cftOMr  agsioBt  that  role,  on  affldarhf,  stRthig^  that  he  could      sj?^ 
nof  comply  with  the  tenns  of  the  agreetniiit  as  entered  into    Bodimqvov 
bf  him  wilhoat  iocorring  penalties  ender  the  boilding     Hvotoir; 
act(e<),  it  was  refitted  to  an  aiiyjtrator  to  settle  what  sam 
should  be  paid  to  the  plainttflT  for  reinstating  his  premisest 
and  that  the  plaintiff  shonid  be  at  liberty  to  indorse  sach 
damages   00    the  poMiem  instead    of  nominal  damages* 
The  award  having  been  set  aside  in  Michaelmaa  Term 
knt,  on  the  terms  of  the  plaintiff's  being  at  liberty  to  en- 
Ibtce  the  defendant's  agreement  to  enter  info  the  ordier  of 

nisi  prima  for  hie  forthwith  reinstating  the  premise. 

Bfr.  Seijeant  Pemke^  on  (he  first  day  of  this-  Term,  ob- 
tained a  mie  to  shew  cause  why  an  attachment  sbon(d  not 
be  issued  agaittst  the  defendant,  for  his  not  complying  with 
the  terms  of  that  agreement ;  and  he  founded  his  motion 
on  an  affidarit  of  the  plaintiff,  which  stated  that  the  order 
of  niti  primft  for  reinstating  the  premises,  had  been  drawn 
up  in  the  conne  of  the  last  Term,  and  shortly  afterwai^ 
made  a  rule  of  Court,  a  copy  of  which  rule  had  been  per- 
sonally serred  on  the  defendant,  by  the  plain tiff*s  aufho- 
riaed  ageut,  and  the  original  shewn  him  at  the  time  of 
such  service,  hot  diat  the  premises  had  not  been  reinstated, 
nor  bad  the  defendant  ever  commenced  to  comply  with  the 
tonus  of  the  rale,  or  even  indicated  an  intention  to  do  so. 

Mr.  Serjeant  Vaughan  and  Mr.  Seijeant  Taddy  now 
aliewed  cause,  on  affidavits  of  the  defendaut  and  his  suf- 
veyor,  which  stated  that  he  could  not  comply  with  thef 
terms  of  the  agreement  as  entered  into  at  the  trial,  without 
incurring  penalties  under  the  building  act;  and  the  rea- 
son assigned  for  his  resisting  the  rule  of  Court  as  founded 
on  that  agreement  was,  that  the  partition  pulled  down  by 
him  having  been  erected  previously  to  the  passing  of  that 
statute,  and  inconsistently  with  its  enactments,  the  defbrid- 
ant  could  not  reinstate  the  plaintiff's  premises,  or  restore 

(a)  U  Geo.  3,  c.  78. 
Lit 
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HvDtoir; 


tbem'  to  their  former  coDdiUon»  without  violating  the 
of  the  act.  It  appeared,  however,  that  on  aerving  the  mle 
of  Court,  the  plaintiff's  attorney  or  agent  merely  aerred  the 
defendant  with  a  copy  of  the  rule,  but  made  no  pemnal  de» 
mandon  him  forthwith  to  reinstate  the  premises,  or  comply 
with  the  terms  of  the  rule*  It  was,  therefore,  insisted,  that 
the  defendant  could  not  be  in  contempt  so  as  to  be  liable  to 
an  attachment,  unless  a  personal  demand  had  been  made 
on  him  by  the  plaintiff,  or  some  one  authorized  by  him,  ei^ 
ther  to  reinstate  the  premises,  or  to  comply  with  the  terms 
of  the  rule  at  the  time  of  the  service:  and  the  case  of 
Brandon  v.  Brandon  (a),  was  relied  on,  where  it  was  held 
that  an  attachment  for  not  paying  a  sum  of  money  pursu- 
ant to  an  award,  cannot  issue  before  a  personal  demand 
has  been  made ;  although  the  time  and  place  for  psgrmentcf 
the  money  awarded  was  speciBed  in  such  award;  and  it 
was  submitted,  that  such  demand  was  not  confined  to  the 
issuing  an  attachment  for  non-payment  of  money,  hot  most 
be  shewn  in  all  applications  to  the  summary  jurisdiction 
of  the  Court  in  proceedings  of  such  a  nature^ 


Mr.  Serjeant  PeU^  and  Mr.  Serjeant  Paahe^  in  support 
of  the  rule,  admitted  that  a  personal  demand  was  generally 
necessary  to  warrant  the  issuing  of  an  attachment,  or  to  bring 
a  party  into  contempt  for  disobedience  of  a  mle  or  order 
of  Court,  Still,  however,  this  case  in  its  circumstances 
formed  an  exception  to  such  general  rule^  which  only  ap- 
plied to  a  case  of  wilful  disobedience,  which  could  not  be 
complete  without  the  intervention  of  two  parties,  as  in  the 
case  of  an  order  to  pay  money  pursuant  to  an  award  at  a 
particular  time  and  place,  where  there  must  be  two  per- 
sons, viz.  the  one  to  pay,  and  the  other  to  receive,  and  un- 
less the  latter  make  a  formal  or  personal  demand  at  the 
time,  the  former  would  not  be  bound  to  pay,  nor  would  he 
be  guilty  of  a  contempt  in  case  of  refusal.    So,  there  must 


(c)  1  Boi.  k,  Pul.  594. 


IN  THE  rOURTH  AND  FIPTH  TBAR8  OF  GEO.  IV.  513 

be  a  positive  affidavit  of  personal  service  of  an  award,  and'        }^^[  - 
the  monej  under  it  must  be  demanded  at  one  and  the  same    Podinotov 
time,  because  that  alone  brings  the  party  into  contempt,      hvdsok. 
Here,  however^  there  was  no  act  to  be  done  by  the  plaintiff 
or  his  agent,  but  by  the  defendant  alone;  for  he  positively 
agreed  to  reinstate  the  premises  forthwith,  and  not  on  any 
demand  being  made  on  him  to  repair;  and  he  afterwards 
staled  in  his  affidavit,  that  he  could  not  comply  with  the 
terms  of  the  order  without  violating  the  provisions  of  the 
building  act :  that,  therefore,  was  equivalent  to  his  stating 
in  terms  that  he  would  not  comply  with  the  role  of  Court 
which  required  him  to  reinstate  the  premises  forthwith, 
and  in  the  first  instance.    It  was  consequently  unneces- 
sary to  make  a  personal  deamnd  on  him  for  its  compliance ; 
and  more  particularly  so,  as  the  defendant  was  to  make 
such  reinstatement  immediately,  and  at  his  own  expense ; 
so  that  the  service. of  the  rule  was  of  itself  as  full  and  com- 
plete a  demand  as  the  nature  of  the  case  would  admit,  to 
bring  him  into  contempt  of  an  order  of  the  Court.    And 
it  has  been  sworn,  that  although  a  copy  of  the  rule  had 
been  served,  and  the  original  shewn  him,  yet,  that  he  had 
refiised  to  comply  with  it,  nor  had  he  even  began  to  rein- 
state the  premises  according  to  the  original  stipulation  as 
entered  into  at  the  trial. 

.     Lord  Chief  Justice  Gifpord. ^This  is  an  application  to 

the  summary  jurisdiction  of  the  Court,  and  calls  up- 
on us  to  enforce  the  performance  of  a  rule  or  order  of 
Courti  by  causing  an  attachment  to  issue  against  the  de^ 
fendaut  for  a  contempt,  in  not  having  complied  with  it  in 
terms.  All  the  authorities  shew,  that  before  an  attachment 
can  be  enforced,  the  party  proceeded  against  must  be 
proved  to  have  been  guilty  of  a  wilful  disobedience  of  such 
rule;  and  if  that  be  not  fully  and  satisfactorily  made  out, 
the  Court  will  not  interfere,  as  in  the  case  of  Brandon  v. 
Brandon^  where,  by  the  terms  of  an  award,  a  party  was 
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]S^  feqnirad  to  pay  a  Mim  Mrardad,  between  the  hoiin  of  ten 
DoPXNOTon  and  twelre  on  a  oeitain  daj,  at  a  fiarticttlar  «eAe4iiMi8e« 
HuDt'ov.  't  WM  hia  duty  to  hara  atteaded  tiMre  urMkin  4(b  appoint- 
ed timef  and  if  be  failed  to  do  eo^  be  wonid  hare  been  liable 
to  an  action  for  not  complyang  with  tbe  terms  of  tbeaward ; 
in  which  it  would  have  been  sufficient  to  shew,  that  be  did 
not  attend  as  required  by  the  award ;  and  he  would  have  no 
substantial  defence  to  such  an  action*  But  the  law  is  difler- 
ent  with  respect  to  an  attachment;  and  although  Lmrd 
Chief  Justice  Eyre  in  that  case  was  of  opinien,  that  the  rea*- 
son  for  naming  a  particular  time  and  place  in  the  award,  was 
to  supersede  the  necesaity  of  a  personal  demandt  yet  the  Test 

of  the  CourtdecloringthemselFesto  beof  opinion,  thata  per- 
sonal demand  was  necessary  to  warrant  the  iasning  of  the 
attachment,  his  Lordship  said,  *^  Aat  although  he  submit- 
ted to  the  practice,  he  continued  to  think,  that,  on  prind- 
ple,  a  personal  demand  was  unnecessary."  But  be  yielded 
with  reluctance  to  the  prevailing  practice  of  the  Court, 
which,  it  was  stated,  required  a  personal  demand,  be- 
fore a  party  could  be  brought  into  contempt,  so  as  to 
warrant  the  issuing  of  an  attachment  against  him.  Here, 
however,  it  has  been  insisted,  that  there  is  a  manifest  dis- 
tinction between  an  order  ibr  the  payment  of  money  and 
an  order  for  the  reinstatement  of  premises,  or  repairing  a 
building;  and  that  the  reasons  which  make  a  personal  de- 
mand necessary  in  the  one  case,  do  not  exist  in  the  other; 
and  more  particularly  so,  as  in  this  case  the  defendant  was 
bound  to  set  about  reinstating  the  premises  forthwith  from 
the  service  of  the  rule.  The  difficulty,  however,  I  foel  is, 
that  the  person  applying  for  an  attachment,  must  shew  some 
wilful  disobedience  of  the  rule  of  Court,  in  order  to  bring 
the  pi^ty  to  be  charged  into  contempt  Here,  therefore, 
when  the  rule  was  served  on  the  defendant,  the  person 
serving  it  should  have  demanded  or  required  him  to  begin  to 
set  about  Ae  work  immediately,  or  to  reinstate  the  premises 
forthwith  according  to  the  terms  of  the  rule;  and  he  might 
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th»  perkfifM  h^9^  ^U^gtismmwmm  te  not  fnooesdiBg 
lo  w  imoM^i^te  perforwww.    Il  k  withgreat  vtluotonce 
I M  iqopelf  bound  to  ooncWkr  tl»at  tbe  ot^ection  raised      homoh. 
••  to  tbe.waut  of  a  iperaonal  demand,  je  a  good  and  ralid 
olyBclmi ;  and  oomequieBtly  that  this  rule  most  be  d»» 
chained,  althMgh,  under  the  dmamgtaneeB,  without  ante. 
I  forhenr  toexpreee  any  opinioB  on  ifce  mevite  of  Ihe  case; 
but  jihe  defendeni  m«»tlie  fully  lanfare,  that,  by  re^mpg  te 
comply  with  the  teniee  of  the  nde,lie  is  only  putting  off  the 
eFil  4lay  .for*  a  ifbart  perMd>  and  >be  will  leventually  find  thai 
no  snttcient  exome  can  be  jaiaed  by  him  for  not  reinstat- 
ing the  premises  aeocwding  to  his  original  undertaking. 


Mr.  Justice  Park. On  looking  at  tbe  case  of  Brandon 

▼•  Brandon,  and  seeing  the  great  reluctance  with  which 
Lord  Chief  Justice  Eyre  submitted  to  the  practice  of  the 
Court,  and  the  opinions  of  the  other  Judges,  who  thought^ 
after  time  had  been  taken  for  consideration,  that  a  personal 
demand  was  necessary  to  warrant  the  issuing  of  an  at* 
tachment ;  I  own  I  am  fearful  to  act  contrary  to  that  de- 
cision.   No  great  mischief  will  ensue  by  our  holding  it  to 
be  necessary  for  parties  to  adhere  to  that  practice ;  and  in 
jproeeedings  of  a  criminal  pa^ur^,  it  is  generally  the  most 
.prudent  course  to  adhere  most  strictly  to  t(ie  practice  of 
the  Court.    Akhoiig^  in  this  case  there  appears  to  have 
been. great  vexation  and  delay  on  the  part  of  the  de£»id« 
ant,  ^et  this  rule  must  be  discharged  on  the  objection 
that  has  been  taken;  but  .it  is  to  be  tsusted  that  be  Fill 
now  consider  the  situation  in  which  he  .stands^  and  act  ^ 
cordingly. 

Mr.  Justice  BuaaovQH*.^This  being  in  ,the  nature  of  a 

criminal  proceedin^^,  it  was  incumbent  on  the  party  ajijply- 

ling  for  the  attachment,  to  shew  that  the. defendant  had  been 

gruilty  of  a  wilful  disobedience  of  tbe  order  or  rule  of  Com^. 

The  plaintiff,  therefore,  must  instruct  his  agent  to  serve 


516  CASES  III  HILART  TERM, 

-j?^-       '^  H^^f  ^^^  make  a  personal  demand  on  the  defendant 
DoDiNOTON    at  the  time,  requiring  him  to  comply  with  the  terms  of 

HoDtov.  ^®  ^^f  ^  ^^11  s*  the  Datnre  of  the  thing  to  be  doDe, 
niz.  to  reinstate  theplaintiflfs  premises  forthwith.  Ic 
was  found  by  the  rerdict  that  the  defendant  had  mate- 
rially injured  the  plaintifl^'s  house,  and  he  agreed  at  the 
trial  to  reinstate  the  premises,  and  entered  into  a  rule  for 
that  purpose,  but  he  has  ever  since  and  still  refiises  to  do 
so.  By  the  order  to  reinstate  the  premises,  be  was  bound 
to  erect  a  new  partition  conformably  to  the  promions  of 
the  building  act,  although  he  might  be  obliged  to  encroach 
on  his  own  land,  the  increased  expense  of  such  an  ereiv 
tion  having  been  imposed  on  him  by  his  own  conduct  in 
having  improperly  pulled  it  down  in  the  first  instance. 

Rule  discharged  without  costs. 


Jm.  si#f.  Capon  v.  Dillahorb. 


(In  £rror.) 

Where*  on  op-  JxIr.  Serjeant  Pe// opposed  the  justification  of  bail  in  er- 
^orf  one  of  ^or  in  this  cause,  on  the  ground  that  one  of  them  had  been 
them  tdmitted    indemnified  by  the  attorney   for  the  defendant  below, 

that  hit  son  had  v       -r%      i  ^  •        i^ 

told  him  that  (plaintiff  in  error).  On  the  question  being  put  to  him,  the 
for  t'llI^'^aiL.  ^^^^  admitted  that  bis  son  had  told  him  that  the  attorney 
tiffin  error  had  would  See  that  he  came  to  no  harm,  but  that  he  had  o& 

said,  that  if  he     _       _        _  .     .1  .    /.         i  .       -  ■ 

(the  father),      fered  to  becomc  bail  before  that  communication  was  made 

became  bail         ^^y^^^ 
he  should  come 
to  no  harm— - 

dered^him  to^         Mr.  Serjeant  Vaughatif  contraf  submitted,  that  as  the 

be  rejected^  undertaking  was  to  be  answerable  for  the  debt  of  another, 

allow  further  and  merely  made  to  the  son  of  the  proposed  bail,  it  should 

wT-Mti^* '"  ^*^®  *^°  '**  writing  to  make  it  binding  on  the  attorney. 

ether  bail. 
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But  the  Court  OFerruled  tbe  objection,  and  on  interrogat- 
ing the  bail  as  to  whether  he  did  not  come  up  to  justify,  in 
consequence  of  what  bis  son  had  said  to  him,  and  wheth^  DuLAMomi. 
he  did  not  rely  and  act  on  the  communication  so  made;., 
on  his  admitting  that  he  expected  that  he  should  not  suffer 
any  inconvenience  by  becoming  bail,  he  was  ordered  to 
be  rejected;  and 

Mr.  Justice  Park  observed,  that  the  son  might  be  call- 
ed as  a  witness  to  prove  what  the  attorney  had  said,  as 
to  his  indemnifying  the  bail  from  any  consequences  that 
might  arise  to  him  from  his  justifying. 

Bail  rejected. 

Mr.  Serjeant  Vaughan  then  applied  for  time  to  put  in 
and  justify  other  bail,  and  observed,  that  although  it  was 
contrary  to  the  usual  practice,  still,  that  the  late  Lord 
Chief  Justice  Mansfield  had  allowed  it  to  be  done  in  the 
case  of  QiUett  v.  Mawman  (a),  where  there  were  two 
cross  actions,  and  time  was  allowed  for  other  bail  in  error 
to  add  and  justify,  although  one  of  them  had  been  re- 
jected. 

But  the  Court  observed,  that  it  must  have  been  done 
there  from  the  peculiar  circumstances  of  the  case.  That, 
here  the  objection  was  well  taken,  and  that  there  was  no 
doubt  but  that  the  bail  had  been  properly  rejected  (ft). 

(a)  SeB  1  Taunt  137.  ^  Taunt  325,  n. 
(ft)  Although  it  is  a  general  rule  not  to  grant  time  in  the  case  of 
bail  in  error,  yet  if  such  bail  are  preyented  from  coming  up  to  justify, 
in  conieqaence  of  any  improper  communication  or  misconduct  on  the 
part  of  the  plaintiff  in  erroTj  or  his  attorney*  it  seems  that  time  may  be 
granted.  See  UyM  v.  Dwm,.  1  Dow.  &  Ryl.  9-  But  see  2  Tidd,  7th 
edit  120a  2  Wils.  144. 
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g^^g^      The  King  tu  Tse  Shbriff  or  Wiltsbwb,  In  a  cbom  of 

Jm.  5itt\  JIlUIMtV.  BroxiBS. 

Where  a  writ  jThe  defendant,  Bridges f  was  arrasted  on  a  writ  oteapioM 
wa>  returnable  ^  respondendum  issued  out  of  this  Court  at  the  suit  of 

on  the  morrow  *^ 

of  AU  SouU,  Miller^  on  the  20th  of  August^  1823,  directed  to  the  sheriff 
^No^^,  and  ^  WiliSf  on  which  he  gave  a  bail-bond  to  the  said  sheriff. 
the  defendant  xiie  writ  was  returnable  on  the  morrow  of  All  Souls,  being 
himself  to  the  the  8rd  of  November  last,  on  which  day,  Bridges  siirren- 
»heriff'»  officer  ^^^.^j  himself  to  the  sheriff's  officer,  and  to  the  coanty 

on  that  day,  ^  ^  * 

and  went  to       prison  On  the  5th :  the  sheriff  having  been  ruled  on  the 

SlhTanTthe''  ^'^^^  *®  *>"°»  '°  ^^^  ^^J*  returned  that  he  had  taken  the 
sheriff  having  defendant  Bridges,  whose  body  he  then  had  Jieady,  as  by 
bring  in  the  the  writ  be  was  Commanded.  An  attachment  bavii^  aftar- 
body«  returned  ^a^jg  issued  affainst  the  sheriffl  for  not  brinirinflr  io  the 

that  he  had  .  o     » 

taken  the  de-     body  according  to  Jhis  return 

fendanCj  whose 

had  ready/and  Mr.  Serjeant  Peake^  on  a  former  day  in  this  Term,  ob- 
an  atuchment    taiued  a  rule  ftm,  that  this  attachment  miefht  be  set  aside 

was  afterwards  ^»  «•  i.  «• 

issued  against  00  payment  of  the  costs  of  the  application,  and  thexetum 
not  frfn  Tn**'it  ®™®*^^®^  according  to  the  fact,  namely,  by  stating  that  the 
in;  the  Court  sheriff  had  taken  the  defendant  Bridges,  whose  body 
rttachroent  on  **^°Muned  in  the  prison  of  our  lord  the  king,  under  the  cus- 
the  payment  of  tody  of  him  the  said  sheriff. 

all  costs  as  be- 
tween attorney 

lutwld'the'Ji^  ^^'  Serjeant  Faughan  now  shewed  cause,  and  submit- 
tum  to  be  ted,  that  the  application  should  have  been  made  in  the 
^d?ng1o7^^^  course  of  the  last  Term,  as  the  defendant  had  surrendered 
fact  himself  on  the  return  day  of  the  wri^,  namely,  Ibe  3d  of 

Nimember,  and  be  produced  an  affidarit,  wJiiob  stated 
thatitbe  plaintiff's  attorney  attended  a  sommons  before  a 
Judge  at  chambers  on  the  12th,  to  shew  cause  why  the  de- 
fendant should  not  have  time  to  put  in  bail. 
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Mr,  Serjeant  Peaked  in  snpport  of  ihe  rub,  olisenred,  ^j^^ 
that  the  Mef  m  eopport  of  dik  applicatieii,  had  been,  m 
pomtof  Act,  ddivered  tohim  on  the  27th  oiNrngemb^r  last, 
b«t  that  he  did  Mtthink  it  pnident  to  moFe,  iUieing  the  last 
dajrbut  one  of  the  Tenn.  The  defendant  haying  girenm  bail- 
bond  on  his  aifest,  it  did  not  affect  the  sheriff,  provided  be 
surrendered  himself  before  the  return  of  the  writ,  and  the 
sheriffehosetoaoceptsueh  surrender;  for  in  JoneB  ▼.  JCron- 
der{a^  it  ww  determined  that  if  a  defendant  who  has 
given  a  bail-bond,  surrender  himself  before  the  return  of 
the  writ,  the  bail-bond  may  be  given  up,  and  the  Court 
will  consider  it  as  if  no  such  bond  bad  been  given.  Here 
the  writ  was  returnable  on  the  morrow  ofAll  Saub^  being 
the  first  general  return  day  of  the  last  Michaelmas  Term; 
and  although  that  return  was  on  the  essoign  day,  still,  as 
the  actual  business  of  the  Court  did  not  begin  until  the6tb, 
it  must  be  considered  as  the  first  day  of  Term,  on  which 
the  defendant  was  bound  to  appear;  and  consequently^ 
a  surrender  at  any  time  before  that  day  was  sufficient;  for 
in  Plimpton  v.  Howell  (A),  where  the  principal  surrender* 
ed  to  the  gaoler  at  the  county  gaol,  in  discharge  of  his 
bail  to  the  sheriff  before  twelve  o'clock  on  the  first  day 
of  T^m,  being  the  return  day  of  the  writ;  and  the  under-- 
sheriff signified  bis  assent  to  the  surrender  by  return  of 
post  the  next  day,  at  the  distance  of  seventeen  miles;  it 
was  held  sufficient  to  discharge  the  bail-bond,  which 
the  plaintiff  had  taken  an  assignment  of  after  wsrds,  with 
notice  of  such  surrender.  So,  here,  the  sheriff  accepted 
the  surrender  of  tbe  defendant  in  disdiarge  of  the  bail- 
bond,  and  he  was  in  tbe  actual  custody  of  the  gaoler  be- 
fore the  first  day  of  the  last  Miehaelwuu  Term. 

The  Court  observed,  that,  in  point  of  strictness,  the  ap- 
plication to  set  aside  the  attachment  should  have  been  made 

(a)  6  Term  Rep.  755. (h)  10  East  100. 
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.     CA8BS  IN  HILAET  TERM, 

in  the  ooune  of  that  Term ;  that  it  was  quite  deary  that  the 
defendant  mig^t  have  been  rendered  on  the  return  day  of 
the  writ;  and  that  it  appeared  that  he  had  surrendered  to 
the  sheriff's  officer  on  the  3rd  of  JVavember^  althoug*h  he 
was  not  delivered  over  to  the  custody  of  the  gaoler  until 
the  5th.  It  was  merely  stated  by  the  plaintiff's  attxHuey 
at  Cbambcars  that  the  defendant  was  at  large,  which  ought 
to  have  been  verified  on  oath ;  but  as  no  criminality  could 
attach  to  the  sheriff,  although  he  ought  to  have  come  ear* 
tier,  and  as  he  had  made  a  mere  mistake  in  his  return, 
they  ordered  the  rule  to  be  made  absolute,  upon  payment 
of  all  costs  as  between  attorney  and  client. 


Rule  absolute  accordingly. 


SttiurdMf, 
Jan.  3  If  I. 


Lord  Elliott,  Vouchee. 


Where,  in  the  iM  R.  Serjeant  CrosSf  moved  that  this  recovery,  which  was 
suffered  in  1791,  might  be  amended  as  to  the  local  de- 
scription of  a  fiirm,  under  the  following  circumstances. 
In  the  deed  to  make  a  tenant  to  the  prrndpe^  the  premises 
were  described  as  a  messuage  and  farm,  consisting^  of  one 
hundred  and  sixty-nine  acres,  two  roods,  and  one  perch,  in 
the  parish  of  Lea^  in  the  county  of  fTtto,  then  or  late  in  the 
occupation  of  John  Habgood.  On  the  sale  of  part  of  the 
ft!^  wusttoate  ^^^  ^y  auction,  in  1803,  it  appeared,  that  part  of  it,  called 
'»  ^^'  P?'^  ^^f^on  Meadows^  and  consisting  of  seventy-eight  acres, 
wu  Dot  men-  was  situate  in  the  parish  of  Ashtoti  Kmf$^  and  that  it  bad 
deed^  the^^     ^^^  improperly  described  in  the  deed  and  recovery  as  bc^ 

Court  rcfnaed 

to  allow  the  recovery  to  be  amended  hy  describing  the  farm  at  being  situate  in  both  panabet, 
although  it,  was  sworn  that  the  whole  of  the  farm  was  in  the  occupation  of  J.  H.,  that  it  was 
intended  to  pass^  and  that  the  premises  had  been  since  enjojed  consistentlj  with  the  deed. 


deed  to  lead 
the  uses,  the 
premises  were 
described  as  a 
farm,  in  the 
parish  of  L., 
late  in  the  oc- 
cupation of  J, 
H,,  and  it  was 
afterwards  dis 
covered  that 
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log  sitaale  ib  the  parish  of  Lea.    The  learned  Seijeaut      v!^t^ 
produced  an  affidavit,  stating  that  before  and  at  the  time      ^^'J^^' 
of  the  conveyance,  the  whole  of  the  ftrm  was  in  the  occn- 
pation  of  Habgoodf  and  that  it  was  intended  to  pass :— ^nd 
a  farther  affidavit  was  read,  in  which  the  identity  of  the 

m 

parties  and  continuance  of  possession  were  satisfactorily 
accounted  for.    He  submitted  that  the  pieut  of  the  farm 
situate  in  the  parish  of  A$htan  Key$^  might  be  so  described 
in  the  recovery,  although  it  was  omitted  in  the  deed,  and 
relied  on  the  case  of  Henxell^  demandant ;  Lodge^  Tenant ; 
Lawson^  vouchee  (a);  where  a  recovery  was  amended  by 
adding  the  name  of  a  parish,  although  it  was  not  inserted  or 
mentioned  in  the  deed  to  lead  the  uses,  the  premises  being 
therein  described  as  *' all  the  vouchee's  lands  mAldenham  or 
ebewherCf  in  the  county  of  Kent^  in  the  occupation  of  iZo- 
bert  Goddard^^  and  Goddard  rented  one  entire  farm  of  the 
vouchee,  all  of  which  it  was  sworn  was  intended  to  pass  by 
the  recovery,  being  principally  in  the  parish  of  Aldenham, 
but  part  thereof  lay  in  the  parish  of  Merskam^  which  was 
not  known  to  the  parties  at  the  time  the  recovery  was  suffer- 
ed: the  Court  allowed  the  recovery  to  be  amended  by  insert- 
ing the  word  Mer$kam*    So,  in  Kinderley^  demandant; 
HomviUef  tenant ;  Sir  C.  fF.  Bampfylde^  vouchee  (6);  the 
Court  allowed  the  name  of  a  parish  to  be  added,  in  which 
part  of  the  premises  lay,  on  its  beiug  sworn  that  the  parish 
intended  to  be  added  was  wholly  within  the  same  county. 
Here,  it  is  quite  clear,  that  the  whole  of  the  farm  in  ques- 
tion was  intended  to  pass  by  the  deed,  as  the  number  of 
acres  was  not  only  specifically  enumerated,  but  the  farm 
was  described  to  be  in  the  occupation  of  a  particular  ten- 
ant, as  in  the  case  of  Henzell  v.  Lodge. 

Lord  Chief  Justice  Gifford. In  that  case,  the  general 

(c)  S  Sir  W.  Bl.  747.   S.  C.  3  Will.  154.  S  Wms.  Saund.  94  a,  (n). 
(ft)  )  Taunt.  S57. 


sast 
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words  or  ehemkire  id  the  eounly  of  Kent^  were  insertal  in 
the  deaii.  Here»  it  is  true  that  the  nundMr  of  acres  might 
be  saffieieDt  to  oover  the  property  inlended  to  be  cemrey- 
ed;  bet  the  case  of  Kinderley,  demaedant;  DenwiUe^ 
teaant;  Sir  C.  Bmnpfytdet  Touehee  (a),  appem  to  me 
to  be  decisive  against  the  present  application.  The 
Court  there  held,  that  a  reoovery  could  not  be  annended  by 
inserting  more  parisbesy  unless  it  were  irresistibly  dear 
that  the  land  in  those  parishes  passed  by  die  deed.  Tberei 
toO|  the  deed  refened  to  a  schedule  annexed,  in  which  the 
doses  intended  to  be  ceuyeyed  were  speciiedly  emmier- 
ated,  and  some  of  them  were  not  situate  in  the  pansb  is 
which  they  were  described,  but  in  two  unjoining  parbhes; 
and  although  it  was  submitted,  that  it  was  not  the  ordinary 
case,  where  the  description  of  the  estate  was  circumecribed 
by  the  restrictive  addition  of  the  pariah,  and  as  the  grautnr 
had  referred  to  the  schedule  thereunder  written,  which 
roust  be  taken  as  if  it  had  bran  incorpomted  in  the  body 
of  the  deed ;  yet  the  Court  held,  that  the  descriptioB  was 
not  sufficient  to  pass  the  whole  estate,  and  that  it  was  not 
enough,  that  it  was  doubtful,  whether  it  would  pass  by  the 
deed  or  not..^Bttt  it  being  aftorwards  diseoveied,  Aat  by 
the  deed,  the  parties,  conveyed  all  the  lands  of  wMch  the 
vouchee  was  seised  in  the  parishes  enumerated,  **ot  else- 
where in  the  county  of  Devon^^  (widiin  which  all  the  pre- 
mises were  situated),  die  Court  granted  the  amendment. 
That  ease  is  infinitely  stronger  than  die  present,  as  here 
the  closes  are  not  enumerated';  but  merely  the  aggregate 
quantity  of  acres  of  which  the  form  was  described  to  con* 
sist.  On  tbe  whole,  therefore,  1  am  of  oproion  that  this 
amendment  cannot  be  allowed. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrouoh,  concur- 

Tbe  application  was  refused. 

(«)  4  Taunt  738. 
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Hari>ino  v.  Austen,  Sktmrdmf^ 

Same  v.  Same. 

JUr.  Serjeant  Bo$anqnet  in  tlie  last  Tenn  obtained  a  rale  AffidtTiti, 

nisi  that  the  proceedings  in  these  actions  miglit  be  set  ^e^^l^J^"^  ^ 

aaidet  on  an  affidaril,  which  stated  that  the  defendant  had  enlarged  rule  to 

not  authorized  his  attorney  to  defend  them  at  the  last  as-  ^^^^^^  thewm- 

sizes  at  Bristol,  as  he  was  not  under  terms  to  proceed  to  mencemeDtof 

trial  at  such  assizes.    That  they  were  accordingly  treated  ander^Xcum-' 

as  undefended  causes,  and  that  the  plaintiff  had  in  conse-  •taiicci,beiised 

'  1        1   i«      ■  ^ J  leave  of  the 

quence  obtained  verdicts  in  both,  bat  that  the  defendant  Coart,  although 
verily  believed  he  had  a  good  defence.    On  the  last  cby ,  g^*J  within  Ae 
of  that  Term,  the  rule  was  enlarged,  in  consequence  of  time  specified 
the  motions  for  new  trials  not  having  been  proceetled  in  "^ '" 
through  the  absence  of  the  Lord  Chief  Justice  and  Mr. 
Justice  Richardson^  and  by  the  terms  of  the  enlarged 
rule  the  plaintiff  was  required  to  file  his  affidavits  in  an- 
awer  to  that  of  the  defendant,  a  week  before  the  present 
Term. 

Mr.  Serjeant  Pell  having,  on  the  28th  instant,  obtained 
a  rale  nisi,  that  the  plaintiff's  affidavits  might  be  consider- 
ed as  having  been  filed  in  due  time,  according  to  the  terms 
of  the  rule,  although  in  point  of  fact  they  had  only  been 
filed  on  the  22d,  on  an  affidavit  which  stated  that  they  had 
been  prepared  at  Bristol  on  the  2l8t  November  last,  and 
sent  to  the  agent  of  the  plaintiff's  attorney  in  town,  by 
whom  they  had  been  mislaid,  together  with  the  enlarged 
rule- 
Mr.  Serjeant  Bosanquet  now  shewed  cause,  and  submit- 
ted, that,  as  the  rale  of  court  required  the  plaintiff's  affida- 
vits to  be  filed  a  week  before  the  commencement  of  the 
present  Term,  it  should  be  strictly  adhered  to,  and  he  refer* 
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1604. 


red  to  the  case  of  Cleesby  v.  Pee$e{a)^  where,  on  a  motion 
to  set  aside  an  award,  the  affidavit  of  the  arbitrator  was 
not  filed  within  the  time  limited  by  the  Court,  they  refus- 
ed to  allow  its  being  read.  So  here,  the  plaintiff  should 
have  filed  his  affidavits  within  the  time  prescribed  by  the 
rulOff  and  not  having  done  so,  he  cannot  be  allowed  to  file 
them  nunc  pro  tunc. 

Mr.  Serjeant  Ptf//,  in  support  of  the  rule,  was  stopped 
by  the  Court. 


Where,  on  a 
motion  to  set 
uide  an  award, 
the  affidarit  of 
the  arbitrator 
was  not  filed 
within  the  time 
limited  by  the 
Court,  they  re- 
fused to  allow 
its  being  read. 


Lord  Chief  Justice  Gifpord. It  is  true  that  the  terniA 

of  a  rule  as  prescribed  by  the  Court  should,  in  point  of 
strictness,  be  attended  to;  but  here  it  appears  that  the 
plaintiff's  affidavits,  in  answer  to  that  of  the  defendant, 
were  prepared  in  the  course  of  the  last  Term,  and  ready* 
to  be  read  by  counsel,  if  the  Court  had  then  proceeded 
with  the  motions  for  new  trials.  On  the  last  day  of  that  Term 
the  rule  was  enlarged  as  a  matter  of  course.  I  therefore 
think,  that,  under  the  particular  circumstances  of  this  case, 
the  plaintiff  should  not  be  precluded  from  using  his  affi- 

(a)  Cleesbt  v.  Pecsk. 

X  BIS  was  an  action  against  the  defendant  on  a  breacb  of  con" 
trad  for  not  accepting  a  quantity  of  oil.  At  the  trial  belbre  Sir 
Jamei  Mantfieldf  at  Guildhall^  iu  the  year  1818*  the  cause  was  refer- 
red  to  one  of  the  special  jurors,  who  afterwards  made  his  award. 
On  a  motion  to  set  it  aside,  ou  the  groand  that  the  arbitrator  had 
expressed  himself  in  a  decisiTe  manner  in  fiiTor  of  one  of  the  par- 
ties on  a  hearing  before  him;  and  the  arbitrator  prepared  an  affidavit 
to  rebut  that  qfiarge^  and  the  motion  was  enlarged  and  the  affidavit  of 
the  arbitrator  was  not  filed  in  due  time,  according  to  a  day  prewribed 
by  the  Court  for  that  purpose,  and  Mr.  Serjeant  Vau^kan  mored  that 
it  might  tie  filed'  afterwards. — ^The  Court  refused  the  application  on 
general  principles,  and  observed,  that  it  could  not  be  done  milea  the 
cause  of  its  not  being  filed  was  most  fully  aiid  satisfiictorily  accoonted 
for. 
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davits,  afthongli  ttey  were  not  filed  within  the  time  speci- 
tied  in  the  enfargecf  rule. 

lifir  Jofttiee  Park. The  rufe  that  affidavits  must  bie 

filed  within  a  particufar  time  a^  prescribed  by  the  Court, 
is  founded  on  principle  and  convenience.  Here,  hDWever, 
as  the  business  of  the  last  Term  was  impeded  by  unforeseen 
and  dtiavoidabl^  circumstances,  the  rule  in  question  was 
enlargpedf  as  a  matter  of  course  on  the  last  dby  of  that  Term ; 
and  although  ^  condition  was  imposed  on  the  plaintiff  to 
file  kis  afflclavits  m  answer  to  that  of  the  defendant,  a  week 
before  the  commencement  of  ihe  present,  yet  he  may,  un- 
der the  cireumstliiices,  be  cionsidered  as  having  filed' them 
in  due  time ;  and  more  particularly  so,  as  the  defendant 
has  not  been  taken  by  surprise,  nor  has  he  sufiered  any 
injustice  or  inconvenience  by  the  d'elay. 


5% 


1824. 


HARDrNO 

V, 

AVITFN. 


Mr.  Justice  BtRROtoH  concurred; 


Rule  absolute  (a). 


(«)  See  Hoar  v.  Hill,  1  Chit.  27.    Tilley  ▼.  Henly,  Id,  136.  Tidd's 
Practice,  Vol!  I.  7th  edit.  .*««. 


Savage  v.  Hall. 


Tuadny, 
Feb,  Srd. 


Cf  N  opposing  the  justification  of  bail  in  this  cause  by  Mr.    Whcrc>  on  ex- 
Serjeant  Pell^  it  appeared,  on  the  eitamination  of  one  of  ara»n«tion  of 

-        -  •  baiU  it  appear- 

them,  that  he  resided  at  Hadlow  Street^  Burton  Crescent;  cd  that  one  of 

but  he  said  that  he  merely  lodged  there ;  that  he  was  in  lodgin^I^Vu" 

partnership  with  the  other  bail,  and  carried  on  business  that  he  paid 

jointly  with  him  as  tea  dealers,  in  jtooley  Street;  that  his  ind  uJes*^of*a 

house  occupied 
by  his  partner  a&  a  trader  :*-HeId,  that  he  might  be  considered  a  hoosekerper,  so  as  to  be 
qualified  to  justify  as  bail. 


VOL.  VIII. 


M  M 
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igg^  partner  lived  there ;  that  he  had  no  room  in  the  hoasebini' 
self,  but  that  the  lower  part  of  it  was  used  as  their  shop 
and  counting  house;  and  that  the  rent  and  taxes  were  paid 
by  them  jointly.  Under  these  circumstances,  it  was  sob- 
mitted,  that  he  was  not  a  housekeeper  so  as  to  be  qualified 
to  justify  as  bail. 

But  the  Court  referred  to  the  case  of  Hemming  ▼• 
Plenty  (a),  where  a  person  was  permitted  to  justify  as 
bail,  although  be  did  not  reside  in  the  house  in  which 
he  was  described  in  the  notice,  which  was  kept  jointly  by 
himself  and  his  partner,  who  carfied  on  business  therein  as 
traders,  the  rent  and  taxes  being  paid  by  them  jointly,  and 
his  partner  only  residing  in  the  house; «- the  bail  objected 
to,  having  a  lodging  at  the  distance  of  a  mile  and  a  half 
from  it.  And  in  Saggers  v.  Gordon  (A),  it  was  held,  that 
the  plaintiff  might  waive  the  qualification  that  the  bail 
should  be  a  housekeeper,  and  that  in  such  case  he  mfglit 
be  permitted  to  justify  on  merely  swearing  as  to  the  amount 
of  his  property. 

The  bail  were  accordingly  allowed. 

(«)  1  B,  Moore,  629 (A)  5  Taunt  174. 


Tuesdau,      CoLEs  t?.  GuNN,  arrested  by  the  name  of  Jambs  Thomas 
Feb.  S<L  GuNN,  otherwise  J,  T.  Gunn. 

Where  a  de-  jjRR.  Serjeant  Paugkan^  on  a  former  day  in  this  Term, 
iTame  was  John  obtained  a  rule  calling  on  the  plaintiff  to  shew  cause,  why 
Thamv,  had      the  bail-bond  which  had  been  entered  into  for  the  defend- 

been  arrested  i.  •  •       •  • 

bj  the  name  of  aut  ou  bis  arrest  in  this  action,  might  not  be  set  aside  or  de- 
indri^i^T'    ^'^^''®^  "P  ^^  ^®  cancelled  on  his  entering  a  common  ap- 

bail-boDd  with 

the  initials/.  T. — Held,  thataach  tignature  was  no  wairer  of  the  irregalaiitj  in  die  writ;  and 

the  ooart  ordered  the  bail*bond  to  be  set  aside. 
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pearance;  and  why  the  plaintiff  should  not  pay  the  defend-  ^i2^ 
ant  his  costs  occasioned  by  such  arrest,  together  with  the 
costs  of  this  application.  .  He  founded  his  motion  on  an  af- 
fidavity  which  stated  that  the  defendant  was  arrested  on 
the  19th  January  last,  at  the  suit  of  the  plaintiff  in  this 
cause,  on  a  capias  ad  respondefidum  issued  out  of  this 
Court,  in  which  he  was  described  as  .AiiRes  Thomas  Gunn; 
and  that  on  such  arrest,  he  entered  into  a  bail-bond  with 
two  sureties  .for  his  appearance  at  the  return  of  the  writ; 
that  he  was  baptized  by  the  name  of  John  Thomas  Gunn^ 
and  by  that  name  had  always  been  called  and  known,  and 
not  by  the  name  of  James  Thomas  Gnnn^  except  in  the 
present  instance.  And  he  relied  on  the  case  of  Taylor  v. 
Rutherman  (a). 

Mr,  Serjeant  Taddy  now  shewed  cause,  on  an  affidavit 
which  stated  that  the  defendant  bad  made  no  objection  at 
the  time  of  the  arrest,  but  signed  the  bail-bond  by  bis  ini- 
tials only,  viz.  «/•  T.  Gunn/  which  the  learned  Serjeant 
submitted,  might  apply  to  the  name  of  John,  as  well  as 
James f  and  that  such  signature  was  consequently  conclu- 
sive on  the  defendant. 

But  Mr.  Justice  Park  observed,  that  the  case  of  Taylor 
V.  Ruiherman,  was  expressly  in  point,  and  that  a  party  in 
Custody  under  an  arrest  might  be  induced  to  put  his  sig- 
nature to  any  instrument, in  order  to  pbtain  his  discharge; 
and  consequently,  that  the  defendant's  signature  of  the 
bail-bond  by  his  initials  only,  was  no  waiver  of  the  irregu- 
larity in  the  writ.  The  rule  was  accordingly  made 
•  # 

Absolute,  but  without  costs  (&)« 

(a)  6  Moore,  «d4. -^h)  See  Reynolds  v.  Hankin,  4  Barn.  & 

Aid.  536. 

M  ll2 
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1824. 


Feb.  4tA. 

A  notice  of 
jtutificatioD    of 
bail  for  the 
2Dd  of  Fthruo' 
ry,  being  a 
die*  turn,  is  ir- 
regular, as 
it  ought  to  have 
been  given  for 
tbem  to  juitifj 
on  the  follow  • 
ing  day :.— Bat 
the  Court  al- 
lowed time  for 
the  same  bail 
to  come  up 
and  justify,  on 
another  notice 
being  given 
for  that  pur* 
pose. 


Heath  v.  Harris. 

i^OTiCB  of  jastifying  bail  in  this  cause,  baviiig  been  gir- 
en  by  the  defendant's  attorney,  fov  Mxmday  last,  the  2Qd 
instant,  vbich  was  a  dies  non^  the  bail  oame  up  to  J4istify 
yesterday  morning;  when  theoiioer  of  the  Court  objeotei^ 
that  the  notice  could  not  be  given  for  a  dies  nan^  but  should 
have  been  for  the  foUowing  day. 

Mr.  Serjeant  Cross  now  applied  for  further  time  lo 
jnstify,.and  cited  Tidd*s  PracHc6{a)^  where  it  is  said,  that 
**if  the  time  allowed  for  justifying,  expi«o  or  a  day  i» 
Term,  which  happens  to  be  Midsummer^day^  or  any  other 
hoKday  when  the  Gourl  does  not  si^  the  notice  of  justi- 
fication should  be  for  the  day  they  ought  to  justify,  to 
prevenl  aii  assignment  of  the  bail-bond;  and  the  bail  may 
justify  the  next  day  as  a  matter  of  couise/'  Here,  the  no» 
tice  of  justification  was  served  on  Ptiday^  tbe  30tb  of 
JiMuaryj  which  would  expire  on  the  2nd  infirtant;  and*  as 
the  Court  did  not  sit  on  that  day,  and  as  the  bait  on  com* 

ing  up  yesterday  were  not  opposed ; sunless  they  were  now 

aHow:ed  to  justify,  the  plaiatilF  might  take  an  assijgnment 
of  th^  hafUbond,  or  perhaps  loigbt  have  alresdf  diNie  so; 
and  it  appeals  that,  according  txt  Ae  practice  of^die  Court 
of  King^s  Bench^  where  the  time  axfiires  on  a  day  in  Term 
when  the  Court  does  not  sit^  the  bail  may.  justify  on  Ae 
fdiowing  day. 

But  the  Court  observed,  that  the  notice  of  justifieation 
for  a  dies>  non  was  bad^  and  that  it  ought  to  hare  beeo  for 
the  day  following;  but  they  allowed  another  noti^  to  be 
given  for  to-morrow,  when  tbe  same  bail  might  come  up 


(4)  Vol.  I.  7th  edit  983. 
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and  justify ;  and  tiiey  sdtd,  that  ifaoy  proceedings  bad  been  }i^^ 

takfen  on  the  baii4MMid,  an  application  migfat  be  mlKle  to  Hkath 

stay  tbein,  on  an  affidavit  of  tbe above  circumstances  being  Harris. 
made. 


UolUbs,  Adtoinistrntbr  of  HoLftieSy  v.  Murcott,  aPrisdner.     Wednesdmf, 

Feb.  Alh. 

m 

■1  H£  plaintiiTs  brother  having'  obtained  a  verdict  ag^ainst  Where  tiic 
the  defendant  in  this  cause  for  51/.  14«.  at  the  last  Sprino;  pil"!>"f  having 

■        ^    obtained  a  ver- 

Assizes  at  WnrmidCf  be  bbortly  afterwards,  viz.  on  the  11th  diet  against  the 

April,  18B3,  surrendered  himself  to  the  Fleet  prison,  in  tulrenZ'^d'' 

diischarge  6f  bis  bail  in  the  action;  and  witfain  a  few  days  bimscif  to  pri- 

after  such  sinrender,  gave  the  then  plaintiff  notice,  that  he  ^"1,1"  b'aTi,  and 

intended  to  apply  to  the  insolvent  debtors'  Court  for  his  «»'«  notice  to 

1  %  .  «   .  ^  ^^^  plaintiff 

diBtburg^,  under  the  irtsolvent  debtot^'  act^  1  Oeo.  4,  c.  that  he  imend- 
119,  and  he  aicol-dindy  filed  hi!9  pfetitioh  fthd  schedule  fn  f^  *?.  •p*'*^^  ^°' 

'  i  .  *•  discharge 

tliat  court;  and  on  such  petition  coming  on  to  be  heard,  the  under  the  in- 
Commissioners,  on  the  24th  of  June,  adjudged  him  to  be  ^^^ct,  and 
confined  within  tbe  walls  of  the  Fleet  prison  for  eighteen  ^^^  Court  ar- 

.  -  ,        _  ^1.1.  (erwarda  order- 

irtoiltbs,  at  tbe  sudt  Of  some  ohe  cfr  more  of  bii  creditohsr,  ed  that  he 

fbr  f^udulently  mrfkitig  aw^y  with  his  property.    Aftet  '^^^'^^J^'.j^'.e 

silch  commitment,  riamely,  on  tbe  I8tb  October  last,  the  suit  of  some 

plaintiff's  brother  died  intestate ;  aiid  on  an  application  hji^reditorTfor 

being  afterwards  made  by  tbe  defendant  to  Mr.  Justice  fraud;  and  the 

Bnmmgh  for  his  discharge,  he  gave  time  for  letters  of  ad-  wards'died  hi- 

ministration  to  be  taken  otit  to  tbe  late  plaintiff's  effects,  ^^^^^^^'  «n^  >>'s 

-      .  •  brother  tookout 

which  was  accordingly  done^    But  no  further  proceedings  letters  of  ad- 
were  tdken  against  the  defehdanl  iri  this  suit  after  the  ver-  Stlffccl^:!^'' 
diet  which  had  been  obtained  against  him.     Nor  was  jiidg-  Held,  that  the 
nient  entered  up  thereon  either  by  the  late  plaintiff  or  the  not  entitled  to 
present,  as  his  administrator,  since  his  death.  ^  discharged, 

■  on  the  ground 

that  the  suit 
had  abated  by  the  deatli  of  the  original  plaintiff*   although  no  judgment  had  been  signed  or 
entered  up  either  hy  him  in  his  life-time,  or  his  administrator  since  hu  death,  as  they  were  not 
bouficf  to  proceed  ftirthcr  against  the  defendant,  by  virtue  of  the  rule  of  Courts  of  Michaelmai 
Term,  3(?ctf.  4. 
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Mr.  Serjeant  Faughan^  on  the  first  day  of  this  Term, 
bad  obtained  a  rule  nisi  tbat  tbe  defendant  might  be  dis- 
charged ont  of  the  custody  of  the  warden  as  to  the  faite 
plaintiff's  suit  in  this  action,  on  the  gTound  that  it  bad 
abated  by  his  death,  and  as  no  judgment  had  been  entered 
up  against  the  defendant  either  previously  toor  since  his  de- 
cease. He  submitted,  that  the  insolvent  debtors*  court  could 
not  hold  a  prisoner  in  custody  but  at  the  suit  of  a  creditor; 
and  that  the  present  action  could  not  survive  to  the  admi- 
nistrator of  the  late  plaintiff,  as  no  judgment  had  ever 
been  signed  or  entered  up;  and  consequently  that  there 
could  not  now  be  a  plaintiff  at  whose  suit  the  defendant 
could  be  kept  in  custody,  in  conformity  to  tbe  provi« 
sions  of  the  statute  1  Geo.  4,  c.  119,  ss.  16, 17,  18*.     The 

*  By  the  I6th  section  it  is  enacted,  that  **  the  insolvent  defaton' 
court  shall  forthwith,  after  a  petition  and  schedale  shall  have  been  re- 
spectively filed,  cause  notice  thereof  to  be  gtvea  to  tiie  creditor  or 
creditors  at  whose  suit  the  prisoner  shall  be  detained^  and  shall  appoiit 
a  day  and  place  for  the  hearing  of  the  matter  of  such  petition;  when 
any  creditor,  having  given  notice  of  his  intention,  he  and  any  other  of 
the  creditors  may  oppose  the  prisoner's  discharge:  and  in  case  such 
prisoner  shall  not  be  opposed,  and  the  Court  shall  be  satkOed  with  the 
schedule,  and  that  such  prisoner  is  entitled  to  the  benefit  of  the  aet, 
then,  and  in  such  caae^  the  Court  shall  order  such  prisoner  to  be  dis- 
charged from  custody  forthwith :  or  so  soon  as  such  prisoner  shall  have 
been  iu  custody,  at  the  suit  of  one  or  more  oftheperwu  who  were  cre- 
ditors at  the  time  of  petitioning^  or  who  have  since  become  creditors  in 
respect  of  debts  then  growing  dne^  for  such  period,  not  exceeding  six 
months  in  the  whole,  as  the  Court  shall  direct,  to  be  computed  from 
the  time  of  filing  the  petition  of  such  prisoner;  and  shall,  in  aucfa  order, 
specify  the  several  debts  of  the  said  pritoner  to  which  such  disdiarge 
shall  apply ;  and  that  such  dischaige  shall  extend  (among  other  things) 
to  all  costs  or  expenses  in  any  cause  or  proceeding  in  any  Court,  ec- 
clesiastical or  civil.** 

By  the  17th  section,  it  is  enacted,  that  «<  when  it  akiall  appear 
to  the  Court  that  such  prisoner  shall  have  destroyed  books,  or  acted 
fraudulently  in  discharging  or  concealing  any  debt,  or  fraudulent- 
ly made  away  with  or  concealed  any  of  his  property,  for  Uie  pur- 
pose of  diminishing  the  sum  to  be  divided  among  his  creditors,  or  of 
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rule  of  this  Court,  inade  in  Michaelmas  Term,  3  Oeo.  4,  ,  1S24^ 
for  the  purpose  of  preventing  unnecessary  expense  to 
plaintiffs  suing  here,  in  cases  of  notices  given  by  prisoners 
of  their  intention  to  apply  for  their  discharge  under  any  act 
made  for  the  relief  of  insolvent  debtors,  and  by  which  it  was 
ordered,  that  **  after  such  notice  given  to  any  plaintiff,  no 
prisoner  should  be  superseded  or  discharged  out  of  custo- 
dy at  the  suit  of  such  plaintiff,  by  reason  of  such  plaintiff's 
forbearing  to  proceed  against  him  according  to  the  rules 
and  practice  of  this  Court,  from  the  time  of  such  notice 
given,  until  some  rule  or  onler  should  be  made  in  the  cause 
in  that  behalf  by  such  Court,  or  one  of  the  Judges  thereof; " 
.^.applies  only  to  the  case  of  a  prisoner  who  seeks  to  be 
superseded  or  discharged  from  an  action  pending  at  the 
suit  of  the  then  existing  plaintiff.  So,  the  order  of  the  in- 
solvent debtors'  court,  adjudging  the  defendant  to  be  im- 
prisoned at  the  suit  of  some  one  or  more  of  his  creditors, 
can  only  apply  to  a  creditor  in  a  suit  then  pending;  and  as 
the  original  plaintiff  in  this  suit  has  died  since  its  com- 
mencement, and  no  further  steps  have  been  taken  against 
the  defendant  since  the  verdict  was  obtained  against  him, 

giving  ail  undue  preference  to  any  of  them,  it  may  be  law  Ail  for  the 
Court  to  order  that  such  prisoner  shall  not  be  discharged  out  of  custody 
until  he  shall  have  been  in  custody  at  the  suit  of  some  one  or  more  of  the 
persons  who  were  creditors  at  the  time  of  his  petitioning  the  Court,  or  had 
since  l)ecome  creditors  in  respect  of  debts  then  growing  due;  and  from 
whoae  claims  he  should  be  discharged  by  tlie  judgment  of  the  Court ; 
for  such  period,  not  exceeding  three  years  in  the  whole,  as  the  Court 
shall  direct. " 

And  by  tlie  18th  section,  it  is  enacted,  that  *'  when  prisoners  shall 
have  contracted  debts  fraudulently,  or  withont  having  had  any 
sessonable  or  probable  expectation  at  the  time  when  contracted  of 
paying  the  same,  or  put  any  of  hb  creditors  to  any  unnecessary  ex- 
pense, the  Court  may  order  that  such  prisoner  shall  not  be  discharged 
out  of  custody  as  to  any  debt  so  contracted,  &c.  until  he  shall  have  been 
in  custody  at  tlie  suit  of  the  creditor  or  creditors,  wltose  debts  shall 
have  been  so  contracted,  for  such  period  not  exceeding  two  years  in 
the  whole,  as  the  Court  shall  direct." 
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-i^^L-  ^^  ^"^^  '^^^  ^^  consid^rieil  lo  liav«  abaU4#  ffB  in  cifi  otdintjr 
HoLVKs  case,  and  the  defendant  is  accordingly  eniillefl  Id  Im  dm 
charge. 


MufiCOTT. 


Mr.  Serjeant  Cross  how  Bbewed  tca^ae,  on  pui  affidvil  af 
the  present  plaintiff,  which  sUltei),  that  adminktotioa 
of  the  effects  of  his  late  brother  had  beao  dviy  grmted  le 
him :  thj^t  the  ^efend^,}^^  shortly  after  the  adfudiailkMi  of 
the  insolvent  debtors'  ^our^  applied  for  an  fJlovanet 
of  four  shilliiigs  p^r  weel^y  und^r  the  10th  a^dbii  af 'ifae 
statute  1  Geo.  4,  ^.  119,  a^  obtained  an  order  finrlbt  sfmL- 
ly  payment  of  3^.  0</.,  which  W9»  regidariy  paid  by  tka 
intestate  during  his  life,  and  by  the  present  plaintiff  as  his 
administrator  ^ince,  9n4  that  he  intended  to  oontimw  nob 
payment?  nntil  the  tenn  of  thedofend^t  a  mpmovmrnttmi 
expired .  Tb^  learned  S^rj^ant  submittedt  ihtt  aMMogli  iit 
plaintiff  in  the  priginajsnit  bad  died  sfnc^  the  verdtet,  aad  w» 
further  prpceedings  h^d  I>^P  taken  tber^qn  w  agaaMl  lh« 
defendant,  yet,  that,  as  he  was  or<}ered  to  be  detuwd  kt 
custody  eighteen  months,  at  the  snit  of  aoom  one  qrovie 
of  his  creditors,  by  the  a4jud><^tion  of  the  insolvent  debt* 
ors'  court,  this  Court  had  no  jurisdiction  to  order  his  dis- 
charge. But  the  application,  if  any,  should  have  been 
made  there.  By  the  17th  section  of  the  stati|te  1  €ko,  4, 
c.  119,  it  is  enacted,  that  ^  prisoner  who  shall  have  benn 
guilty  of  frauds  aball  n^t  be  discbaiged  o«it  ^  coatMly,  ms 
be  entitled  to  any  protection  under  the  ael,  until  he  shall 
have  been  in  custody  at  the  suit  of  some  one  or  more  of 
the  persons  who  were  creditors  at  the  time  of  bis  petition- 
ing the  Court,  or  had  since  becorne  creditors  in  respect  of 
debts  then  growing  due,  and  from  whooe  claims  he  shall  be 
djscb^rged  by  the  judgment  of  th^  Conrt»  for  any  ptriod 
not  exceeding  three  years.  The  present  plaiatMT,  tbsfo* 
fore,  as  administrator,  must  be  considered  as  a  creditor, 
and  entitled  to  detain  the  defendant  uud^r  the  terms  of  the 
order  of  the  insolvent  court.    At  all  events,  the  mle  of 
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4lMi Court,  made  in  Michaelmas  Term^  3  i7eo.  4,  is  decisive 
to  sImw  tkat  Ibedefeiulanly  under  tbepnesentcircttiBBtaiices, 
cannot  be  discharged  by  reason  of  ibe  plaintiflT's  finrbearing 
to  proceed  against  him,  until  a  rule  or  order  be  loade  in 
ihe  cause  by  this  Court,  or  one  of  the  Judges  thereof. 


181^4. 


Mr.  Serjeant  Vaughan  in  support  of  the  rule  submitled, 
that  the  iostefit  and  operation  of  tbe  rule  of  Mkhaelmas 
Terra,  3  Geo^  4,  as  to  the  discharge  of  a  prisoner  out  of 
cuBlodj  at  tbe  suit  of  sunk  plainiifT,  most  be  to  confine  it 
to  the  then  plaintiff  in  the  cause;  and  her^,  as  jio  judg« 
vient  was  entered  up,  either  previously  to  or  since  the 
death  of  the  original  plaintiff,  there  is  no  suit  now  pend- 
ing against  the  defendant.  The  administrator  should  have 
takeo  o«t  a  scire /aci<is  to  have  entered  up  judgment,  and 
as  he  has  not  done  so,  he  is  thereby  guilty  of  laches.  This 
Court,  therefore,  is  empowered  to  discharge  the  defendant 
without  interfering  with  the  order  of  the  insolvent  debt- 
ors' court,  by  which  he  was  sentenced  to  an  imprisonment 
for  fraud,  at  the  suit  of  some  one  or  more  of  his  creditors. 

Lord  Chief  Justice  GiFFORO..p«This  is  an  application  by 
tbe  defendant,  to  be  discharged  out  of  tbe  custody  of  the 
warden  of  the  Fleet  as  to  the  late  plaintiff's  suit  in  this 
action,  ou  the  ground  that  lie  had  died  since  the  verdict, 
and  that  no  judgment  had  been  entered  up  thereon,  either 
by  him  or  the  present  plaintiff  as  his  administrator.  It  ap« 
pears  that  the  defendant,  shortly  after  the  verdict  had  been 
obtained  against  him,  gave  a  notice  to  the  late  plaintiff,  and 
accordingly  filed  a  schedule  and  petition  for  his  discharge, 

under  the  statute  1  Geo.  4,  c.  119;  and  that  tbe  insolvent 

* 

debtors'  court,  on  hearing  such  petition,  ordered  him  to 
be  imprisoned  eighteen  months  for  fraudulently  making 
away  with  his  property ;  at  the  suit  of  some  one  or  more  of 
bis  creditors.  The  defendant,  by  giving  notice  of  his  in- 
tention to  apply  for  his  discharge  under  that  act,  rendered 
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1^^  it  unnecessary  for  the  then  plaintiff  to  take  any  farther 
proceedings  against  him,  as  the  very  object  of  the  rule  of 
Michaelmas  Term,  3  Qeo.  4,  was  to  prevent  unnecessary 
expense  to  plaintiffs  suing  in  this  Court,  in  cases  of  no- 
tices given  them  by  prisoners  of  their  intention  to  apply 
for  their  discharge  under  any  of  the  insolvent  acts;  con- 
sequently, the  intestate  was  not  bound  to  proceed  any  fur- 
ther in  the  cause,  until  some  rule  or  order  of  this  Court,  or 
one  of  its  Judges,  should  have  been  made.  After  this  notice, 
and  the  order  of  imprisonment  by  the  insolvent  debtors' 
court,  the  original  plaintiff  died,  and  administration  was 
afterwards  regularly  taken  out  to  his  effects  by  the  present 
plaintiff  as  his  brother,  and  he  thereby  became  one  of  the 
defendant's  creditors.  It  has  been  contended,  however, 
that  this  suit  abated  by  the  death  of  the  original  plaintiff; 
and  perhaps,  strictly  speaking,  it  might  be  so.  But  the 
rule  of  this  Court  having  rendered  it  unnecessary  for  the 
plaintiff  or  his  representative  to  take  any  further  step  in 
the  cause,  until  some  order  should  be  made  in  that  behalf, 
it  was  unnecessary  for  the  present  plaintiff,  as  administrator, 
to  put  himself  to  the  expense  of  causing  judgment  to  be 
entered  up.  A  party  may  be  detained  in  custody  under 
the  statute  1  Geo.  4,  c.  119,  on  mesne  process,  and  it  is  un- 
necessary that  the  creditor  detaining  him,  after  notice  given 
of  his  intention  to  apply  for  his  discharge,  should  proceed 
to  execution  by  the  express  terms  of  the  rule  or  order  of 
this  Court.     « 

Mr.  Justice  Park.— I  am  of  the' same  opiniou.  The 
express  object  of  the  rule  of  this  Court,  which  was  pre- 
viou9ly  made  a  rule  of  the  Court  of  iKngr'^  5eiicA,'^was,  to 
prevent  the  unnecessary  expense  attendant  on  plaintiffs, 
in  proceeding  to  enter  up  judgment  against  their  debtors, 
after  notice  had  been  given  them  by  such  debtors  of  their 
intention  to  apply  for  their  discbarge  under  the  iDsolvent 
debtors'  acts.     The  defendant  in  this  case  compelled  the 


IN  THE  FOURTH  AND  Fit TH  YEARS  OF  GEO.  IV.  535 

plaiutiiF  to  go  on  to  trial,  which  be  accordingly  did,  and 
obtained  a  verdict  at  the  Spring  Assizes^  1823;  and  the 
present  plaintiff,  as  his  administrator,  was  entitled  to  enter     murcott. 
up  judgment  within  two  Terms  after  such  verdict,  under 
the  statute  17  Car.  2,  c.  8.  He  had,  therefore,  until  the  end 
of  the  last  Trinity  Term  for  that  purpose,  which  expired 
on  the  18th  of  Jnne»    The  defendant  had  long  previously 
given  the  intestate  notice  that  he  intended  to  apply  for  his 
discbarge  at  the  insolvent  debtors'  court.     The  rule  of 
this  Court  attached  immediately  on  such  notice  being  given, 
and  was  not  only  made  to  prevent  unnecessary  expense  to 
plaintiffs  in  such  a  case,  but  was  founded  on  justice  and 
good  sense.    The  time  for  the  defendant's  discharge  from 
bis  imprisonment  by  the  order  or  adjudication  of  tbe  in« 
solvent  debtors'  court,  has  not  yet  expired.   The  proceed- 
ings, therefore,  in  that  court,  cannot  be  said  to  be  at  an  end ; 
and  it  appears  to  me  to  be  clear,  that  the  defendant  is  not 
entitled  to  be  discharged  on  the  present  application ;  and 
more  particularly  so,  as  the  proceeding  to  enter  up  judg- 
ment by  the  present  plaintiff  was  suspended  by  the  oper- 
ation of  the  rule  of  this  Court;  and  as  he  duly  adminis« 
tered  to  the  intestate's  effects,  he  has  not  been  guilty  of 
laches,  and  consequently  there  is  no  substantial  ground 
for  this  application. 


Mr.  Justice  BuRROUOH..^The  defendant  applied  to  me  for 
bis  discharge  at  chambers,  on  the  ground  of  the  death  of  the 

• 

original  plamtiff  in  the  suit  ^  but  under  the  circumstances,  1 
thought  administration  should  be  taken  out  to  his  effects, 
and  accordingly  allowed  time  for  that  purpose.  Tbe  very 
object  of  the  rule  of  this  Court  was,  that  a  plaintiff  should 
not  be  put  to  the  unnecessary  expense  of  proceeding  in  a 
cause  against  a  party  who  had  given  him  notice  of  his  inten- 
tion to  be  discharged  under  the  insolvent  acts.  The  rule  is 
jroperative  in  its  terms,  and  directs,  that  after  such  notice 
shall  have  been  given,  no  prisoner  shall  be  discharged  by 
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reason  of  such  plaintiflfs  forbearing  to  proceed  agtfinst  hhn, 
wJtboitt  some  order  of  the  Cotirt.  The  notice  of  the  de* 
fondant's  intention  to  apply  for  his  discfaatg^y  Was  given 
to  the  plaintiff  ill  his  iifetime»  and  shortly  after  the  rerdict 
was  obtained  by  him.  The  rale  of  Court  immediately  at- 
tachedy  and  he  was  not  bound  to  take  any  farther  proceed- 
ings without  the  direction  of  the  Court.  He  afterwards 
diedy  and  administration  has  since  been  duly  taken' out  to 
his  effects  by  the  president  plaintiff.  He,  therefore,  as  hi% 
administrator,  now  Alls  within  the  terms  attd  spirit  of  the 
rule,  and  must  be  considered  as  placed  in  the  same  sitaa^ 
tion  as  bis  intestate^  the  original  plaintiff,  find  who  was  not 
bound  to  take  any  further  proceedings  agaiklst  the  defend- 
ant in  his  lifetime. 

Rule  discharged. 


Wedneidoifp    CooPER,  Assignee  of  Patrick  KenifbcKi  a  Bankrupt,  i?. 
^**-  *'*•  MAi;HiN  and  Another. 


Depositioni 
taken  ander  a 
commission  of 
bankruptcy, 
art;  not  concla- 
sive  evidence 


JL  HIS  was  an  action  of  troveri  brought  by  the  piafnttft'  as 
assignee  of  Patrick  Kenifeckj  a  bankrupt,  to  recover  from 
the  defendants  certain  articles  of  household  furniture,  al- 
leged to  have  been  the  property  of  the  bankrupt,  and  sold 
of  a  petitioning  by  him  to  the  defendants  on  the  8tb  February,  I82ly\ie- 

creditor's  debt,    /      ,  .  .  .       ,     ,     ,,      .       •  r  .k 

under  the  sta-  mg  about  SIX  Weeks  previously  to  toe  issuing  of  the  <»m«- 

c!*m^^i()^'    ™*®**^''>  ^^^  subsequently  to  the  committal  of  an  act  of 
Therefore,  in      bankruptcy.     The  defendants  pleaded  the  general  issue. 
tbe'^signe/,  ^^  ^^^  ^^'^'  before  Mr.  Justice  Burroughs  at  Westmin^ 

where  such  debt  gi^^  at  the  Sittings  after  the  last  Trinity  Term,  the  de- 
was  founded  on        ^  .^1..         .  «.  I 
a  bill  of  ex-       fendauts  gave  no  notice  of  their  intention  to  dispute  tiie 

b"T»febsnk"     Validity  of  the  comuiission,  or  any  of  the  proceedings  uo- 

rupty  and  ac 

ccpted  previously  to  thu  issuing  of  the,  commission,  and  payable  (o  the  peliftotiiug  creditor, 
but  his  deposition  in  support  of  such  debt  did  not  state  that  the  bill  had  been  dishonoured 
by  the  drawee,  or  notice  thurcof  given  lo  the  bankrupt  as  drawer  :^Hcld«  that  it  was  noi  of  it- 
self sufficient  evidence  In  establish  a  petitioning  creditor's  debt. 
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cler  it    The  plaintiflT,  in  order  to  prore  Ibc  petitioning  ere-       j^*^ 
(litor*s  debt,  trading,  and  aet  of  bonkrnptoy,  put  in  the  de* 
positions  taken  before  the  commissionera,  and  on  which 
the  commission  was  founded.     The  firsl  ww  that  of  the 
plaintiflTy  and  sworn  on  the  23d  ilfarcA,  1821,  and  which  stat- 
ed that  the  bankrupt,  before  and  atthe  time  of  suing  folrth 
the  commission,  and  then  waa  indebted  to  ike  plaintiff  i»  the 
sum  of  400A  and  upwards,  as  the  drawer  of  a  certaitt  bill 
of  exchange^  for  697 1.  lOs.  Id.,  d«ted  9th  i>rc«m6«r,  1820, 
drawn  by  the  bankrupt  upon,  an4  accepted  by  one  WiU 
Ham  Kenifeek^  and  payable  three  moslhs  after  date  to 
the  plaintiff;  and  wi^ch  said  kill  oCexcbapge  became  due 
at  a  day  then  passed,  namefy^  on  the*  12lb  Marchf  1821, 
and  was  slill  unpaid ;  and  that  the  considesalion.  for  the 
said  bin  waa  hopn  sold  and  dklivesed  by  the  plaintiff  U> 
the  bunkfuf>t  on  the  9th  JAreemAtfr,  1829.     There  were 
other  depoaitbns  slating  that  the  bankrupl  was  a  trader, 
and  that  he  committed  an  act  of  bankroptoy  cm  the:  28d 
January^  1841i  by  ahaoMdiag  from^  Lm^dxm  to  GaUU, 
ymiAk  a  ▼iew-  ta  dbhiy  his  cradtlors  and  aroid  an  arrsstw    No 
evidence^  however,  was  given  to  shew  thai  the  bill  had 
been'dishenouiiedbytheaceeptovlFtYlieNNir€ii^sdEp  when 
il  beoarae  duev  or  thai  the  bankrupt  as  drawer  had  ef«r 
receired  notioe  ti  soch»  diAenaor..^It  was  then  objected 
for  the  dtefondanlsi  thujas  Ihese  fiids  were  necessary  to  be 
proved,  and  as  they  did  not  appear  on  the  foee  of  the 
plaintiff's  deposition,  there  was  not  sufficient  evidence  to 
suppen  the  petitioning  creditor's  debt.    The  plaintiff  then 
attempted  to  prove  the  dishonour  and  notice  by  parol,  and 
also  to  shew  that  the  bilt  was  an  accommodation  bill,  and 
accepted  without  consideration ;  but  having  foiled  to  do  so, 
aad  the  learned  Judge  considering  that  it  was  necessary  for 
the  plaintiff  to  pr/ovA  that  the  bankrupt,  as  the  drawer, 
had  due  notice  of  the  dishonour  of  the  bill  by.  the  aoceptor, 
directed  a  nonsuit,   reserving  leave   to  the   plaintiff  to 
move  to  set  it  aside,  and  have  a  verdict  entered  for  him  in- 
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l^i^  stead  thereof,  or  a  new  trial  granted,  in  case  the  Court 
should  be  of  opinion  that  he  was  entitled  to  recover,  or  that 
the  evidence  adduced  by  Uim  at  the  trial  was  sufficient  to 
support  the  petitioning  creditor's  debt. 

Mr.  Serjeant  Vaughm  in  the  last  Term,  accordingly,  ob- 
tained a  rule  «»«,  and  submitted,  that  as.  the  defendants 
bad  given  no  notice  to  dispute  any  of  the  proceedings  un- 
der  the  commission,  as  provided  by  the  statute  49  Geo.  3, 
c.  121,  s,  10  (a),  such  proceedings  must  be  considered  as 
sufficient  evidence  of  the  petitioning  creditor's  debt,  as  welt 
as  of  the  trading  and  act  of  bankruptcy.  Although  the 
depositions  taken  before  the  commissioners  might  not  be 
conclusive,  they  are  still  jprtmd/acitf  evidence  of  those  facts; 
and  there  can  be  no  doubt  but  that  if  they  aie  mtrterially 
defective,  they  may  be  supplied  by  parol  or  other  evidence. 
Here,  however,  the  deposition  made  by  the  plaintiff  as 
to  the  nature  of  the  petitioning  creditor's  debt,  was  not  only 
sufficient,  but  strictly  conformable  to  the  depositions  usu 
ally  made.in  cases  of  this  nature,  as  it  alleged  distioctly 
that  the  bankrupt  was  indebted  to  him.  The  notice  of  the 
dishonour  of  the  bill  to  the  drawer  could  not  have  b^n 
required,  as  be  had  absconded  before  it  became  due.  It 
was,  therefore,  sufficient  for  the  pkintiff  to  produce  the  bill 
at  the  trial,  and  his  deposition  was  conclusive  to  shew, 
that  it  was  over-due  and  unpaid. 

(m)  By  which  it  is  enacted,  that  from  and  after  the  pMing  of  that 
act,  in  all  actioua  brought  by  or  against  assignees,  the  commisaioo  of 
bankrupt  and  tlie  proceedings  of  the  commissioners  under  the  samei 
shall  be  evidence  to  be  received  of  the  petitioning  creditor's  debt,  and 
of  the  trading  and  bankruptcy  of  such  bankrupt  unless  the  other  party 
in  such  action,  shall,  if  defendant,  at  or  before  the  time  of  his  pleading  to 
such  action,  and  if  plainttfT,  before  issue  joined  in  such  action,  gire  ao> 
tice  in  writing  to  such  assignee  that  he  intends  to  dispute  such  matten* 
or  any  of  them. 
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Mr.  Serjeant  Pell  now  shewed  cause.  Ahhoughy  by  the  ,j824» 
statute  49  Geo.  3,  c.  I2I9  s.  10,  it  is  provided  that  in  all  ac- 
tions by  or  against  assignees,  the  proceedings  of  the  com* 
missioners  under  a  commission  shall  be  received  as  evi- 
dence of  the  petitioning  creditor's  debt,  unless  notice  shall 
be  given  to  such  assignees  of  an  intention  to  dispute  it, 
yet  the  only  object  of  that  section  was  to  avoid  the  expense 
of  adducing  evidence  in  support  of  the  commission,  or  call- 
ing witnesses  to  prove  the  same  facts  as  are  contained  in 
the  depositions  taken  before  the  commissioners:  and  the 
legislature  merely  intended  to  make  such  depositions  p^^- 
md  facie  admissible,  to  the  extent  of  the  facts  therein  con- 
tained, or  which  on  the  face  of  them  they  appeared  to  at- 
test; but  whether  or  not  the  facts  so  attested  would  con- 
stitute a  good  petitioning  creditor's  debt  is  still  open  to  en- 
quiry, and  no  moreeflect  can  be  given  to  them  than  if  such 
facts  had  been  attempted  to  be  proved  at  the  trial  by  vivd 
voce  testimony  or  ordinary  evidence.  If  this  be  so,  it  is 
quite  clear  that  the  facts  contained  in  the  plaintiff's  depo- 
sition, are  not  sufficient  to  constitute  a  legal  or  valid  peti- 
tioning creditor's  debt  against  the  bankrupt,  as  the  drawer 
of  the  bill ;  for  in  order  to  have  made  him  liable  as  such, 
be  should  have  had  due  notice  of  its  dishonour  by  the  ac- 
ceptor, and  it  should  have  been  stated  that  he  became  lia- 
ble in  consequence  thereof.  Here,  however,  it  did  not  ap« 
pear  on  the  face  of  the  deposition,  nor  was  it  proved  at  the 
trial,  that  the  oanKrupt  had  any  notice  of  the  dishonour, 
or  even  that  the  bill  had  been  presented  to  the  acceptor 
for  payment,  or  that  it  had  been  dishonoured  by  him  when 
it  became  due.  Although  an  affidavit  of  debt  by  the 
holder  as  against  the  drawer  of  a  bill  of  exchange,  might 
be  sufficient  for  the  preliminary  purpose  of  an  arrest, 
by  stating  that  the  latter  was  indebted  to  the  former  on 
a  bill  drawn  by  him,  and  which  then  remained  unpaid ; 
yet,  it  is  not  sufficient  to  entitle  the  holder  to  a  verdict  in 


v. 
MAcnrif. 
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all  action  on  tlie  bill ;  for,  at  the  trial,  lie  must  bo  prepared 
to  prate  alt  collateral  facts  as  against  the  rfrawer,  wbicli 
are  necessary  to  esC^blish  his  liability,  viz.  tbaf  the  ac- 
ceptor bad  dishonoured  the  biH,  and  that  dae  notice 
of  such  dishonoar  ha<t  been  given  to  the  drawer.  AU 
tbough  tHe  de6cieDcy  in  the  deposition  was  attempted  fo 
btf-rauedied  by  proving  these  fattt»hj  parol,  yet  the  plain- 
tiff  altogether  filled  iff  so  doing.  And  even  if  the  brtf  had 
been  dniwit  wfthonl  eonsfiderationt  that  fact  cooid  not  be 
giarea  m  erideiice  toi  sappfy  the  defei^in  the  phimfiff''f! 


Mr.  Seijeant  l/iONigibaitt in>  support  of  the  nde,  iitskted, 
that  tHore  we»e  safficient  fasts  dislslosed  on*  the  face  ofAe 
phuntiff'sidepantion  to>*ff»a«d  a>  petitioning  creditsi^sdebt, 
asagniiist  the  bankrtipt  as^the  drawer  of  the  biH,  as  it  was 
stated  that  the  consideration  fbr  which  it  was  giren,  was 
hops.soldaiid*de]ii^redby  the  plaintifT  to  the  bankrupt 
oir  the  day  the  bill  we»  dmwn^  and  which  is  of  itself  suf* 
ficient  eridence  of  a  petMoning  creditor's  debt;  or  ataff 
erents,  it  wavenoi^h  fiir  the  plaintiff  to  allege  that  the 
bankrupt  was  indebted'  to  bira  a9  the  drawer  of  such  bill; 
and  a»  the  dnposition^  is  exprass*  and  distinct  as  to  that 
fact^  it  must  be  implied'  either  that  the  latter  had  due  no- 
tice. o£  its  dishonour;  or  that  such  notice  had  been  dispens- 
ed with.    The  expi«SB< object  of  the  statute  was,  to  avoid 
tho  necessity*  of  extritisie  ertdenee  in  actions  broagtit  bjr 
or  against  assignees^  and  to<iuake  depositions  and  other  pro- 
ceedings under  the  commission  safficient  eridencd  of  a 
petitioning  creditor's  debt.   If  tbe  drawer  of  a  bill  abscends,^ 
to  avoid  or  delay  his  creditors  previously  to  its  arriving  at 
maturity}  it  imotneeessary  to  give  him  notice  of  dishonour 
by  the  acceptor;  and  here  it  was  positively  sworn,  that  the 
bankrupt  bad  lefkthiff  country  fbr  France^  to  avoid  being  ar- 
rested, two  months  before  the  billbecaine  due.  In  JBk parte 
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Zhuikat(a)f  wlicre  A.  having  drawn  a  bill  of  {exchange  ,Jf^ 
for  148/.  in  favor  of  B.  to  whom  he  was  previously  in- 
debted to  that  amount,  committed  an  act  of  bankruptcy 
before  the  bill  became  due  or  had  been  presented  for  ac- 
ceptance: it  was  held,  that  such  bill  was  a  good  petition* 
ing  creditor's  debt,  although  it  appeared  that  it;had  been 
duly  presented  and  paid  by  the  acceptor,  subsequently  to 
the  issuing  of  the  commission.  [Mr.  Justice  Park^^^hk 
that  case  the  bill  had  not  been  presented  for  acc;eptai»ce 
.before  the  act  of  bankruptcy  was  committed ;  if  it  had 
been  and  refused,  the  drawer  would  have  been  liable  im- 
mediately: but  where  a  bill  has  been  accepted  and  a 
bankruptcy  afterwards  intervenes,  can  a  commission  be 
issued  against  the  drawer  without  shewing  that  the  bill  had 
been  presented  to  the  acceptor,  and  that  he  had  refused  to 
pay,  or,  in  other  terms,  that  the  bill  had  been  dishonoured 
by  himf]  Notice  of  the  dishonour  of  a  bill  cannot  be  ne* 
cessary  where  the  drawer  has  previously  become  a  bank- 
rupt; and  here,  as  he  had  absconded  before  it  became  due, 
such  notice  was  consequently  dispensed  with ;  and  as  no 
notice  was  given  by  the  defendants  to  dispute  any  of  the 
proceedings  under  the  commission,  the  depositions  before 
the  commissioners  were  sufficient  evidence  to  support  it, 
as  well  as  the  petitioning  creditor's  debt  and  act  of  bank- 
ruptcy committed  by  the  bankrupt  previously  to  the  bill's 
becoming  due. 

Lord  Chief  Justice  GiPFORD..^Tbis  was  an  application 
to  set  aside  a  nonsuit  in  an  action  of  trover  brought  by  the 
plaintiff  as  assignee  of  a  bankrupt,  in  order  to  try  the  va- 
lidity of  a  commission  which  bad  been  issued  against  the 
latter.  No  notice  was  given  by  the  defendants  of  any  in- 
tention by  them  to  dispute  the  petitioning  creditor's  debt, 
or  any  of  the  proceedings  under  the  commission;   and 

(a)  %  Baru.&  AW.  67. 
VOL.  VIIl.  N  N 
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consequently,  such  proceedings  wa*e  reoei?nble  as  cvi^ 
ilence  of  such  debt,  under  the  10th  section  of  the  statute 
49  Geo.  3,  c.  121.  Although,  however,  such  proceeding 
have  been  made  evidence  under  that  section,  and  the  ai^ 
signee  was  not  bound  to  go  into  further  or  extrinsic  proof  as 
tothe  nature  of  the  petitioning  creditor's  debt,  or  the  tradiflj^ 
and  act  of  bankruptcy,  yet  such  proceedings  are  not  of  theiK> 
selves  sufficient  to  support  an  action  circumstanced  as  th<^ 
present,  unless  enough  appears  upon  the  faceof  themto  shew 
clearly  that  there  was  a  good  petitioning  creditor's  debt, 
and  an  act  of  bankruptcy  oonmiitted,  so  as  to  dispeasfe  wit& 
the  necessfity  of  evidence  aliunde.  Although  the  deposU 
tion  of  the  petitioning  creditor  himself  may  be  received  as 
evidence  of  his  debt,  Bine  v.  Randall  (a),  yet  it  aiiist  ap- 
pear upon  the  face  of  such  deposition,  that  it  was  a  good  awl 
valid  debt;  and  the  statute  does  not  preclude  an  assigned 
from  resorting  to  the  ordinary  mode  of  evidence,  providel 
the  proceedings  under  the  commission  shall  turn  oat  to  be 
defective.  What  then  are  the  facts  in  this  case?  Hie  peti*' 
tioning  creditor's  debt  on  which  the  commission  ^ihm  foonA- 
ed,  was  stated  to  arise  on  a  bill  of  exchange,  dated  the  90k 
of  Z>ecemfter,  1830,  drawn  by  the  bankrupt  upon,  aa4 
accepted  by  one  WilKam  Kenlfeck^  and  payable  to  the 
plaintiff.  It  is  unnecessary  to  comment  or  remark  on 
the  case  of  JBx  parte  Douthat^  as  the  decision  there  tomed 
on  the  construction  of  the  statutes  7  Creo.l,c.31,a«Hi& 
Geo.  2,  c.  30;  and  the  question  was,  whether  thehold^ 
of  a  bill  payable  at  a  future  day,  could  sue  out  a  eoimik^ 
sion  on  it  before  it  arrived  at  maturity.  Whei^  howler, 
a  bill  is  due,  and  a  debt  is  constituted  tbereon  as  egaiiisl 
Hie  drawer,  through  the  default  of  the  acceptor,  it  is- sfc- 
ways  necessary,  independently  of  the  statute  49^eo.^  <ti 
order  to  raise  such  debt,  to  prove  that  the  bill  was  pre- 
sented to  the  acceptor,  and  dishonoured  by  him,  and  diot 
the  drawer  had  due  notice  of  such  dishonour.    Here,  the 

(a)  S  Camp.  493. 


IN  THB  VOUftTH  ANB  PIFTN  YBilllS  OP  GEO.  IV. 


M0 


commiMioo  vas  dated  and  sued  eit^  not  only  ater  the  bill 
WM  accepted,  bat  afttr  it  became  doe,  naimefyt  oa  tlM  HUk 
JIfareht  1821.  Ba4  there  is  aet  a  ^rllaible  in  the  dUposi*  Maohik. 
tion  by  the  platntiff  to  shew  that  k  was  disbevMHired,  or 
eren  that  it  was  pteeeafted  to  the  acceptor  for  payment^  or 
that  the  d^wer,  agfaiost  whom  the  action  was:  brought,  had 
any  netioe  of  each  dishonoar.  Without  a  statement  of  these 
fiwts,  it  appears  la  me,  that  the  deposition  is  not  of  itself 
anflieisnitevideaoe  of  a  pelitiottiBg  creditor's  debt  Although 
such  a  general  aUcgaiian  as  is  therein  contained,  might 
^re  been  snftcient  in  an.  affidavit  to  hold  a  party  to  bail^ 
as  that  is  merely  a  prelinuBary  ptoceeding;  yd,  in  order 
to  constitute  a  debt  to  support  a  comswasion  agtinst  a 
ba&kfiipt»  the  same  fiiots  must  he  preif ed  aa  would  be  re* 
^nisite  to  support  an  action  against  a  solveat  defendant, 
before  the  statute  49  Oeow  8,  was  passed,  or  such  as  might 
bars  been  necessary  to  have  been  proved,  in  caM  the  pro- 
ceedings .vnder  the  eoramissiott  had  been  disputed :  and  it 
appears  to  me  to  be  quite  clear,  that  there  is  no  evidence  lo 
tlaiteffeetontheplaintiff'sdeposition  as  adduced  at  the  trial. 
Ahhough  the  deficiency  was  attempted  to  be  supplied  by 
fssffol  .teatnnony ,  still  it  did  not  tend  to  assist  the  plaintiff's 
•oaae  or  carry  it  further.  Even  if  the  acceptor  himself  had 
been  called,  and  declared  that  there  had  been  no  consi- 
deration as  between  him  and  the  drawer,  it  would  not 
diapense  with  the  presentment  of  the  bill  to  him  for  pay« 
nsnt  when  it  became  due.  So,  although  the  drawer  had 
previpusly  absconded,  it  does  not  follow  but  that  the  ae» 
<reptor  might  have  paid  the  bill  on  its  being  duly  present- 
ed to  him  for  that  purpose.  £ven  that  circumstance^ 
therefore,  does  not  waive  the  necessity  of  the  presentnient 
of  the  biM  to  biro,  as  the  drawer  could  osly  be  liablooa 
liis  defonlt.  For  these  reasons,  I  am  of  opinion,  that  the  do- 
positaons  in  this  case  are  insuttoieat,  and  not  conclusive 
evidence  of  the  petitiotting  creditor's  debt. 

NN2 
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^t^  Mr.  Jivftiee  Park ^The  only  difficulty  I  Imw^fthkt 

tfaiB  case  is,  that  we  cannot  be  cdgnnant  of  all  the  prMeed*' 
ings  that  took  place  before  the  commissiouera  imder  the 
conunissioDy  and  before  whom  the  deposition  as  to  the  na* 
ture  of  the  petitioning  creditor's  debt  waa  made.     If,  pif>- 
▼iously  to  the  passing  of  the  statute  49  Oeoi  Sf,  the  asijg- 
fiee  had  sued  for  a  debt  due  to  him  from  the  bankntp^as 
the  drawer  of  a  bill  of  exchange,  it  would  not  have. been 
sufficient  for  him  to  prore  the  bankrupt's  handwriting  rs 
the  drawer,  and  that  he  was  a  grader,  and  as  such  had  com- 
mitted  an  act  of  battkruptcy:-J>ut  he  niuat  bave  gone 
further,  and  prored  presentment  to  and  dishonour  of  the 
bill  by  the  acceptor,  and  that  due  notice  of  such  dishonoor 
had  been  given  to  the  drawer.    Although  the*  deposifiiDii 
in  question  may  be  such  as  is  usually  raadebefiiie  tbeeom*- 
miaBioners  in  cases  of  this  description,  and  might  be  af«l*> 
able  in  support  of  a  commission,  yet  it  is  not  of  itself 
sufficient  to  enable  the  plaintiff  to  sustain  this  R«tion,  as  it 
^merely  states,  that  the  bankrupt  was  indebted  to  him  in  t 
certain  sum,  as  the  drawer  of  a  bill  of  exchasge  tbea  ofer- 
due  and  unpaid.    Where  the  validity  of  a  eosaminioniB 
disputed,  the  petitioning  creditor's  debt  must  be  IbHy  and 
satisfactorily  established  and  prored  $  and,  I  have  fre- 
quently known  parties  nonsuited  by  Lord  Bttemhcrangk^ 
|>ecause  there  was  no  sufficient  act  of  bmikruptcy  set-out 
.on  the  fiice  of  the^  proceedings,  which  took  phes  Iwfiive 
the  commissioners.    The  legislature,  in  passing  the  stalale 
49  Qeo.  8,  never  intended  that  the  depositions  of  parties 
.taken  before  the  cemmissioners,  should^  under  all  circum* 
stances,  be  conclusive  evidence  of  a  petitioning  creditor's 
debt,  but  merely  that  they  should  be  receivable  as  prtaid 
fade  evidence,  to  prove  such  facts  as  they  appeared  lo 
Rttest  upon  the  face  of  them ;  still,  however,  they  do  not 
preclude  the  party  from  resorting,  to  vivA  voce  testimony, 
or  other  ordinal^  evidence,  and  unless  it  were  iDteoded  by 
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the  Statute  to  exclude  all  other  evidenee  besides  such  de-  .^1?^ 
pasituMiSy  which  it  eridentljwas  nof»  it  appears  to  me,  that 
the  petittoniDg  creditor's  debt  in  this  case  has  not  been 
es^tablished.  It  is  quite  clear  that  the  acceptor  himself 
might  have  been  called,  or  his  declarations  might  have 
been  admissible  to  shew  the  circumstances  under  which  he 
accepted  the  bill,  but  the  plaintiff  altogether  failed  in  prov- 
ing  that  fact,  or  that  the  drawer  had  an  j  notice  of  its  dis- 
iMBour* 

Mr.  Justice  BuEROuoH. I  decided  this  case  at  NUi 

JPrius  on  the  words,  and  what  appeared  to  me  to  be  the 
tneaning  of  the  statute,  by  which  the  legislature  could  never 
bave  intended,  that  proceedings  under  a  commission  should 
be  made  conclusive  evidence  of  all  the  facts  necessary  to 
constitute  a  bankruptcy.  There  can  be  no  doubt  but  that 
Uiey  meant  that  further  evidence  might  be  received,  to 
prove  either  of  the  iacts  required  to  constitute  such  bank* 
ruptcy*  The  proceedings  under  the  commission  were 
merely  to  be  taken  in  lieu  of  parol  testimony,  which  may  be 
received  in  case  the  depositions  taken  before  the  commis- 
sioners  are  not  sufficient  to  answer  the  purpose  of  proving 
a  petitioning  creditor's  debt  or  act  of  bankruptcy.  As  no 
sufficient  evidence  of  such  debt  appears  on  the  face  of  the 
^plaintiff's  deposition  in  this  case,  or  was  established  by  any 
additional  or  parol  proof,  the  plaintiff  was  not  entitled  to 
recover.    This  rule  therefore  must  lie 

Discharged  (a). 

(tf )  In  Humphriet  v.  Coffgan,  I  Roee's  Bankruptcy  Casea,  S«6,  where 
notice  had  not  been  given  pursuant  to  tlie  49  Geo.  3,  c.  191,  s.  10,  Sir 
Jama  Mansfield  held  the  commission  and  proceedings  under  the 
'bankruptcy  to  be  conclusive  evidence  of  the  trading*  petitioning  credit* 
.  oi'sdebtaod  act  of  bankruptcy,  and  reftned  to  admit  evidence  to  disprove 
vnchdebtasitstDodoQthe&ceoftheprocecdings.  Butin thesubsequent 
case  ofEUis  v .  Shirley,  S  Camp.  494 ;  Lord  EUenborauffh  held*  that  such 
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proceediiiiipwereonfyprMiAy&wteevideocey  bm  noteoBcliaive;  and  en- 
dence  was  admitted  to  diapixMre  thopetitiouiog  creditor's  debt  asslated  in 
the  de(iosition  on  Which  the  plaintiff  was  declared  bankrupl.     Aud  ia 
Brownr.  Farrettalty  Holt,  N.  P.  C  190,  Lord  Chief  Justice  GMihM, 
that  although  the  proceedings  under  a  comminion  were  admiffiblt  en- 
dcDce,  still  that  the  Court  was  to  form  a  judgment  upon  theni»  whether 
they  {MToved  an  a4it  of  bankruptcy  or  not.  And  in  the  late  case  of  Hmmmi 
V.  Hm^K  1  Carr.  fc  Payne's  N.  P.C.  79i  Lord  €faief  Justice ^S^rtf  ob- 
served, *'  that  4t  iwas  often  aopposedy  that  when  no  nctioo  was  given  of 
disputing  the  i|ct  of  bankruptcy ,  it  was  intended  to  be  admitted ;  but  the 
truth  was,  that  the  only  difference  made  by  the  statute  was,  that  the 
depositions  were  made  evidence  where  there  was  no  notice  to  dispute; 
but  that,  upon  the  depositions,  as  good  an  act  of  bankruptcy  must  be 
shewn  as  if  there  was  notice,  and  witnesses  called  to  prove  the  act  of 
bankruptcy.*' 


Lady  Saltoun  and  Others,  Executrix  and  Executors,  r. 
HousTOUN  and  Others,  Executrix  and  Executors. 


JLhis  was  an  acttcm  of  coFenant,  brought  by  the  Right 
HooMirable  Lady  SalionUf  the  Honourable  Sir  Join  Bajf^ 


Thursday, 
Feb.  5th, 

In  order  to 
create  or  con- 
Btitate  a  cove- 
nant in  a  deed, 

it  is  not  necessary  that  the  word  "covenant"  should  be  expressly  introdaced :— Where,  there- 
fore, by  a  deed  entered  into  between  A,  B.  of  the  first,  C.  D.  of  the  second,  and  £.  F.  of  the 
third  part,  after  reciting  that  A,  JB.  had  for  several  years  carried  on  bosinessasa^nermlswc^ 
chant,  and  that  it  had  been  agreed  that  he  should  retire  from  business,  and  thatC.  D^  and  £.  P, 
shonld  become  paitners  herein  for  tan  years,  to  be  computed  from  the  day  of  the  date  of  tkt 
deed ;  that  the  capital  of  the  co-partnership  should  consist  of  S69OOOL,  S4,00(U.  of  which  sho^l|l 
be  advanced  by  A,  B.  for  C.  D,,  and  13,00(U.  was  to  be  advanced  by  £.  F»  as  his  proportion, 
the  deed  proceeded  to  state,  that  "  whereas  an  aocoaut  of  all  the  deMs  aad  credits  of  A^  K 
in  his  business  as  a  merchant  had  been  that  day  taken,  and  ihe  balance  in  his  favor  arooontcd 
to  38«OSS2. ;  and  whereas  it  Had  been  agreed  by  and  between  A,  B^  C.  D.  and  £.  F.,'that  Ike 
whole  rf  the  debts  and  credits  of  A,  B.  should  he  received  and  paid  by  C.  D,  and  £.  F.,  and  tbat 
the  balance  of  38,0532.  should  be  actuated  for  and  paid  by  them  in  manner  thereinafter  men- 
tioned; and  that  for  the  better  enabling  them  to  collect  and  receive  such  credits^  iL  fi.by 
indenture  had  assigned  iht  same  to  them  ^— The  Indenture  furtber  witnessed,  that  **itwai 
thereby  agreed,  that  in  consideration  of  lt,00di.  paid  to  i.  B.  by  £.  F.  as  his  share  of  the  ear 
pital,  and  for  raising  €4,0001,  as  C.  D'<.  share  of  such  capital,  the  aura  of  SMOOL  part  ef  the 
38,053i.wa8  to  be  retained  by  C.  D.  and  £.  F.  as  their  capital  or  joint  stock,  and  the  remaiaiag 
203Si.  paid  hy  them  to  J.  fi.  by  kistaiwents,  at  6,  If,  18,  and  t4  months  without  interest,  and 
that  if  any  of  tlie  debts  should  prove  bad,  the  loss  should  be  borne  by  C«  IK  nod  E^F* : — Hdd, 
that  this  deed  amounted  to  a  covenant  by  them  to  pay  the  debts  due  from  A.  B.  in  his  business 
on  the  day  of  the  date  of  the  indentare ;  ahbough  it  was  contended  (bat  there  might  have  beca 
a  separate  and  ia^peudcnt  parol  agreaiaent  ibr  tbe  payawD(  of  saeb  debcn 
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/ejf,  aidd  Kenneth  Mackengie^snrviving  executrix  and  ex-  J^t^ 
ecutors  of  Simon  Fraser^  Esq.  the  elder,  deceased,  against  Saltoun 
Elizabeth  Housioun^  Benjamin  ShaWf  and  Stephen  Ni- 
cholson Barber^  executrix  and  executors  of  James  Henry 
ffowftouu^  deceased,  who  survived  SimanJFraserihejoung'^ 
er.  The  first  count  of  the  declaration  stated,  that  on  the 
29th  Aprilt  1808,  by  a  certain  indenture  made  between 
the  said  Simon  Firaser^  Esq.  (the  plaintiffs'  testator),  in 
bis  life^time,  of  the  first  part ;  the  Honourable  Simon  Fra^ 
ser  in  his  life-time,  (since  deceased),  one  of  the  grandsons 
of  the  said  first  named  Simon  Fraser^  of  the  second  part ;  and 
the  said  James  Henry  Houstoun  (the  defendants'  testator), 
in  bis  life-time,  of  the  third  part ;  reciting,  that  the  said  Si» 
man  Fraser  the  grandfather,  had  for  several  years  then 
passed,  carried  on  the  business  of  a  general  merchant,  and 
that  it  had  lately  been  agreed  between  the  said  Simon 
Fraser  the  grandfather,  Simon  Fraser  the  grandson,  and 
James  Henry  Houstoun^  that  the  said  Simon  Fraser  the 
grandfather,  should  retire  firom  the  said  business,  and  that 
the  $aid  Simon  Fraser  the  grandson  and  James  Henry 
JSoustfiUHf  should  become  co-partners  {herein  upon  the 
terips  thereinafter  mentioned :  it  was  by  the  said  inden- 
tore  witnessed,  that  for  efllectuating  the  said  agreement, and 
in  consideration  of  the  mutual  trust  and  confidence  which 
the  said  Simon  Fraser  the  griandson,  and  James  Henry 
Houstownj  had  and  reposed  in  each  other,  each  of  them, 
ibe  said  Simon  Fraser  the  grandson,  and  James  Henry 
Housiounf  for  himself,  his  heirs,  executors  and  adminis- 
trators, did  covenant,  promise  and  agree  to  and  with  the 
other  of  them,  his  executors  and  administrators,  mutually, 
by  the  said  indenture  in  manner  following,  that  is  to  say^ 
that  they,  the  said  Simon  Fraser  the  grandson  and  James 
Henry  Houstoun^  would  become  and  remain  co-partnera 
and  joint  traders  as  general  merchants  for  the  term  of  ten 
yearsy  to  commence  and  be  computed  from  the  day  of  the 

date  of  the  said  indenture : and  it  was  in  and  by  the  s»id 

indenture,  amongst  other  things,  further  recited,  that  an  ac- 
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J^'^ .  count  of  all  the  debts  and  cradits  of  tbe  said  Simon  Fhutr 
Saltovm  the  grandfiither,  in  his  said  trade  or  business  of  a  gpenerai 
HovarovK.  merchant  bad  been  that  day  taken,  and  that  the  balanoeio- 
favor  of  the  said  Simon  Fraser  the  grandfather,  then  anonnti- 
ed  to  the  sum  of  38,038/.  8$.  M.  And  the  said  Simon  Fra^ 
ser  the  grandson,  and  James  Henry  Housioun^  did  there>- 
by  agree  to  and  with  the  said  Simon  Fraser  tbe  g^andia^ 
ther,  amongst  other  things,  in  manner  following,  that  is  to 
say,  that  tbe  whole  of  the  said  debts  and  credits  of  tbe  said 
Simon  Fraser  tbe  grandfather,  should  bereceired  and  paid 
by  them  tbe  said  Simon  Fraser  the  grandson,  and  James 

Henry  Houstoun. ^The  plaintiffs  then  averred,  that  upon 

the  account  so  taken,  the  debts  of  Simon  Fraser  the  grand* 
father  in  his  said  trade  or  business  on  the  29th  Jlprilf  180^ 
amounted  to  20,000/.,  and  assigned  for  breach,  thaH  ^Skuimi 
Fraser  the  grandson,  and  James  Henry  Honstoun  in  their 
respective  life-times,  and  the  said  James  Henry  HousiouM 
in  bis  life-time^  after  the  death  of  the  said  Simon  FrMcr 
the  grandson,  and  whom  the  said  JamesHenry  ffousiomn 
survived,  and  the  said  defendants,  esecutrrK  and  exeew- 
tors  as  aforesaid,  since  the  death  of  the  said  James  Hemy 
Houstounf  had  not,  nor  had  any  or  either  of  them  paid  mr 
caused  to  be  paid  the  debts  of  tbe  said  Siwum  Kraser  the 
gfrandfather,  so  due  and  owing  by  him  in  bis  said  trade 
or  business  of  a  general  merchant  on  the  said  29fb  Aprii$ 
1608,  but  wholly  refused  and  neglected  so  to  do;  and  that 
by  reason  thereof,  the  plaintifls  as  such  surviving  execu* 
trix  and  executors  as  aforesaid,  had  since  the  death  of  the 
said  James  Henry  Houstoun^  been  called  on,  and  obliged 
to  pay,  and  actually  had  paid  in  satis&ction  and  diachaigo 
of  the  said  debts  of  the  said  Siwwn  Fraser  the  gnmih^ 
ther,  so  due  and  owing  by  him  as  aforesaid,  the  arnn  of 
10,061/.  lbs.  Bd. 

The  second  count,  after  reciting  and  settiiig  out  the  inden* 
ture  as  in  the  fit«t,  proceeded  to  set  out  another  indfeotne 
of  the  same  date,  made  between  Simon  Fraser  the  grand* 
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father  of  the  one  part,  and  the  said  Simon  Franer  the  .^^^. 
grandwHit  and  James  Henry  Housttnm  of  the  other  part;  Sai.tou» 
ivhereby  Simow  Fraser  the  grandfather,  bargained,  sold^  Homtouh; 
dflsigned,  transferred  and  set  over  unto  the  said  Simon 
Fraser  the  grandson,  and  James  Henry  HoustouUy  all  and 
every  the  debts  and  sums  of  money  due  and  owing  to  Su 
num  Fraser  the  grandfather,  and  which  were  mention- 
ed  and  specified  in  a  schedule  or  inventory  thereunder 
written  :.-^To  have  and  tohold  the  same  unto  the  said  Simon 
Fraser  the  grandson,  and  James  Henry  H<msU)uny  their 
executors,  administrators,  aud  assigns  for  ever ;  and  for 
the  better  effectuating  the  purposes  of  that  deed,  Simon 
Fraser  the  grandfather,  appointed  the  said  Simon  Fraser 
the  grandson,  and  James  Henry  Houstoun^  to  demand  and 
sue  for  all  debts  and  sums  due  and  owing  to  him  and  intend- 
ed to  be  thereby  assigned,  and  to  give  receipts  for  the  same, 
and  that  the  said  Simion  Fraser  the  gfand&ther,  had  full 
power  to  sell,  assign,  and  set  over  the  said  debts,  &c.  to 
the  said  Simon  Fraser  the  grandson,  and  the  said  James 

Henry  Homsiaun. ^The  plaintiffs  then  averred,  that  there 

were  no  deeds,  instruments  or  writings  between  the  afore* 
sftid^  parties,  in  regard  to  the  matters  in  the  said  indentureg 
in  that  count  mentioned,  or  in  regard  to  the  said  debts  and 
credits,  save  and  except  the  said  two  indentures,  and  that 
they  contained  the  whole  of  the  agreement  between  the 
said  parties  relative  to  the  debts  and  credits  of  Simon 
FroMT  the  grrandfother,  and  that  his  debts  at  the  date  of 
the  said  indentures  amounted  to  80,000/.,  and  assigned  a 
breadi  precisely  in  the  same  terms  as  in  the  first  count* 
There  was  a  third  count,  in  which  both  the  indentures  were 
set  out  in  more  general  terms,  and  in  which  the  plaintiffs 
ttvenred,  that  these  were  die  only  instruments  or  writings  in 
regard  to  the  matters  therein  contained,  or  the  debti  and 
credits  therein  mentioned,  without  stating  that  they  oon* 
tfiined  the  whole  of  the  agreement  between  the  parties  rela^- 
tifO'to  the  said  debts  and  credits. 
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1824*  The  defendants  in  their  plea  crared  oyer  cif  the  inden- 

^^f^^l^      tare  in  the  first  count  mentioned,  which  on  being  set 
„    ••  out,  after  reeitinsf  as  in  the  first  count  was  recited,  namefy^ 

that  it  had  been  then  lately  agreed  between  Simon  Fraser 
the  grandiather,  Simon  Fraser  the  grandson,  and  Jame^ 
Henry  Houstoun^  that  the  grandfather  should  retire  fitNR 
the  business,  and  that  the  grandson  and  Hfmstaun  should 
become  co-partners  therein,  for  the  term  therein  mentioned, 
proceeded  to  state  as  follows,  viz.  ^<  that  the  capital  of  the 
said  co-partnership  should  consist  of  the  principal  sum  of 
96,000/.,  of  which,  the  sum  of  24,000/.  should  be  advanced 
in  manner  thereinafter  mentioned  by  the  said  &mon  Fraser 
the  grandfiitber,  as  the  proportion  of  the  said  Smon  Fra- 
ser the  grandson,  and  the  sum  of  12,000/.  should  be  ad- 
vanced by  the  said  James  Henry  Houstoun  in  manner 
thereinafter  mentioned  as  his  proportion,  and  that  die  whole 
of  the  capital  of  the  said  co^-partnersbip  should  remain  in 
the  said  business,  and  that  neither  of  the  said  co*  partners 
should  at  any  time  during  the  term  of  the  said  co»parU 
nership,  be  at  liberty  to  draw  any  part  thereof."    ^Mnd, 
whereas  an  account  of  all  the  debts  and  credits  of  the  said 
Simon  Fraser  the  grandfather  in  bis  said  trade  or  business 
of  a  general  merchant  as  aforesaid  hath  been  this  day  tak- 
en, and  the  balance  in  favour  of  the  said  Simon  Fraser  Ae 

grandfather,  amounts  to  the  sum  of  88,088^  8r.  6di and 

whereas  it  has  been  agreed  by  and  between  the  smd  Simon 
Fraser  the  grandfather,  and  Simon  Fraser  the  grandson, 
and  James  Henry  Houstoun^  that  the  whole  of  the  said 
debts  and  credits  of  the  said  iSmon  Fraser  the  graadfii- 
ther,  shall  be  received  and  paid  by  the  said  Simon  Fraker 
the  grandson,  and  James  Henry  Honsiwm;  and  that  die 
said  balance  of  38/}33/.  3^.  5it,  shall  be  accounted  for  and 
paid  by  them  in  manner  hereinafter  mentioned ;  and  for  the 
better  enabling  them  to  call  in,  collect,  and  receive  such 
credits,  the  said  ^mon  Fraser  the  grandfather,  in  and  by 
a  certain  indenture  of  assignment,  bearing  even  date  with 
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the  BOW  reciliDg  indeiilaire,  bath  asstpied  the  same  unto       si^w 

the  said  Sinum  Fra$€r  the  grandson,  and  James  Henry      Saltoum 

Mousioun ;,.^0Wf  this  indenture  further  wituesseth,  that  it     houstouk^ 

is  hereby  agreed  by  and  between  the  said  Simon  Fra%&r  the 

grandfather,  Simon  Fraser  the  grandson,  and  James  Hem^ 

fy  Housioun^  that  in  consideration  of  the  sum  of  12,000/. 

unto  him  the  said  Simon  Fraser  the  grandfather  in  hand 

paid  by  the  said  James  Hettry  Housiounf  as  and  for  bis 

share  of  the  capital  of  the  said  joint  trade  or  business,  and 

for  raising  the  som  of  24,000/.  the  proportion  of  the  said 

Simon  Fraser  the  grandson,  of  such  capital^  the  sum  of 

86,000/.  part  of  the  said  snm  of  38,038/.  Ss.  6c/.,  the  ba« 

ianee  of  the  debts  and  credits  of  the  said  SHnon  Fraser 

the  grandfather,  shall  be  retained  and  kept  by  them  the 

said  Simon  Fraser  the  grandson,  and  James  Senry  Sous' 

tomnf  as  and  for  the  capital  or  joint  stock  of  them  the  said 

Simon  Fraser  the  grandson^  and  James  Henry  Houstoun^ 

and  shall  belong  to  them  in  the  following  proportions,  that 

in  to  say,  the  sum  of  24,000/.  part  thereof  to  the  said  Si^ 

mon  Firmser  the  grandson,  and  the  sum  of  12,000/.  the  re»        « 

flddue  thereof,  to  the  said  James  Henry  HousUmn :  And 

it  is  also  further  agreed  by  and  between  the  said  Simion 

F^raser  the  grandfather,  Simon  Fraser  the  grandson,  and 

James  Hettry  Housiomn^  that  the  sum  of  2033f.  3«.  6^. 

being  the  remaiuder  of  the  bdance  of  the4ebts  and  credits 

<»f  the  said  Simon  Fraser  the  grandfather,  shall  be  paid  by 

tbem  the  said  Simon  FVaser  the  grandson,  and  James 

Henry  Houstown^  unto  the  said  Simon  Fraser  the  giundfib- 

tber,  his  executon^  administrators,  or  assigns  by  equal 

instalments,  at  the  end  or  expiration  of  6, 12,18,  and  24 

months,  from  the  day  of  the  date  of  the  now  reciting  in« 

denture,  but  without  any  interest  for  the  same:  And  it  is 

hereby  further  agreed  and  declared  between  the  said  par* 

ties  hereto,  that  in  case  any  of  the  debts  so  assigoed  to 

them  the  said  Simon  Fraser  the  grandson,  and  Jmnes 

Henry  Houstaim^  by  the  said  Stmen  Freteer  the  grand* 
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iather,  shall  hereafter  prove  bad  and  not  recoverable,  tbe* 
loss  shall  be  borne  by  the  said  Simon  Fraser  the  grand*. 
HocsTouK  •^^^  ^^^  James  Henry  Hovstoun :  And  it  is  hereby  a^eed 
between  the  said  co-partners,  that  the  said  joint  trade  or 
business  shall  be  carried  on  under  the  name  and  firm  of 
^*  The  Honourable  Simon  Fraser  and  Company,'*  and  that 
each  of  them  the  said  Simon  Fraser  the  grandson,  and 
James  Henry  Hvusiowi^  and  their  respective  execnlors 
and  administrators,  shall  during  the  said  co-partnershipf 
and  at  the  determination  thereof,  hare  and  enjoy  a  seTcral 
share  and  right,  title  and  interest,  of,  in  and  to  the  said 
joint  stock,  and  all  profits  arising  therefrom  in  the  pro- 
portions folldwing,  (that  is  to  say),  the  said  Simon  Fre»er 
the  g^ndson,  in  and  to  two-third  parts  thereof^  and  the 
said  James  Henry  Houstaunf  in  and  to  the  one-third  part 
thereof,  and  shall,  and  may  accordingly,  upon,  or  at  the 
end  of  the  said  co-partnership,  receive  and  take  his  and 
their  respective  parts,  shares,  and  proportions  of  the  said 
joint  stock  and  profits  to  his  and  their  own  use,  without 
benefit  of  survivorship.  The  deed  then  contained  a  nom- 
bef  of  covenants  or  stipulations  as  to  the  terms  of  oo-part« 
nership  between  Simon  Fraser  the  grandson,  and  James 
Henry  Housioun^  and  the  mode  in  which  their  eonosms 
should  be  conducted ;  but  there  was  nothing  fiirther  which 
related  to  the  said  Simon  Fraser  the  grandfiitfcer,  or  was 
at  all  material  to  the  present  question..^The  defeudwts 
then  craved  oyer  of  the  indenture  in  the  second  and  last 
counts  mentipned,  which  on  being  set  out,  they  demuired 
generally  to  the  whole  declaration,  and  the  plaintiflb  jobed 
in  demurrer. 

• 

The  cause  now  came  on  for  argument,  when  Jtfbr.  Sefw 
jeant  Taddy  in  support  of  the  demurrer,  submiUed,  that 
the  question  was,  whether  the  recital  of  the  agreement  in  the 
deed  of  the29th  of  ^prtV, ;i808»by  Simon  Fraser Q^grsmi- 
sotiy  and  Honstoun,  to  pay  the  debts  of  Simon  Fraser  (he 
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grand  fiitfaer»  amounted  to  a  covenant  on  tbeir  parts  to  pay 
sach  debts,  so  as  to  bind  the  executors  of  Houstotm?  It 
must  be  admitted,  that  any  fona  of  words  or  mode  of 
expressioR  in  a  deed,  which  dearly  evinces  an  agreement, 
will  amount  to  a  covenant,  and  it  is  not  important  in  what 
part  of  a  deed  such  covenant  is  to  be  found,  nor  are  any 
tedinical  or  precise. words  necessary,  bnt  tbe  whole  of  the 
instrument  must  be  looked,  at  in  order  to  arrive  at  tlie  in« 
tention  of  tbe  parties;  and  if  such  intent  be  apparent,  where- 
by they  bind  themselves  to  do  a  given  thing,  or  perform  a 
certain  act  in  any  part  of  the  instrument,  it  is  sufBcient  to 
constiiRte  a  covenant,  .  Here,  however,  it  is  manifest,  that 
it  never  was  intended  that  Haustfnm  should  be  ihdividu- 
aliy  liable  to  pay  tbe  debts  of  Simon  [Fraser  the  grandfc- 
thsr,  not  only  from  the  language  of  tbe  deed  itself,  bnt 
from  the  relative  situation  of  the  parties;  for  it  would  be 
nbsurd  to  suppose  that  JSToustoun,  who  was  only  to  be  in- 
terested in  one-third  of  the  capital  of  the  partnership  con- 
eem,  should  subject  himself  to  the  payment  of  all  tbe  debts 
contracted  hyJFra»er  the  grandfether  on  his  retiring,  and 
previously  to  the  commencement  of  the  co-partnership 
between  him  and  the  grandson,  ,As  then,  there  was  no 
intention  of  H^uaioun^s  so  doing,  has  he  done  it  by  the 
terms  or  language  of  the  deed  f  It  is  quite  clear,  that  tak- 
ing the  whole  of  that  instrument  together,  he  has  not. 
•Tbe  deed  contains  no  stipulation  to  make  him  liable  for 
the  payment  of  tbe  debts,  nor  is  there  any  time  speci- 
fied wtthttt  which  they  are  to  be  paid,  nor  can  any  ex- 
.pression  be  found,  from  which  it  can  be  inferred  that  he 
baa  rendered  himself  liable  to  such  an  extent.  The  plain* 
tiflb  must  take  it  for  granted,  that  the  balance  in  -favor  of 
the  grandfiither  would  amount  to  38,000/.  But  Houstotm 
having  only  purchased  a  third  part  of  that  balance,  he  and 
the  grandson  were  to  be  interested  in  different  proper- 
tions;  and  yet  it  must  be  contended,  that  fbey  are  equally 
liable  t    pay  all  the  debts  of  the  grandftithc^,  due  before 
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vi^ft/  Um  eooiiMnosMMnt  of  (lie  partMership^  It  is  Ime,  (bej 
Saltovn  nigiit  be  eoHipeUed  in  equity  to  apply  ibe  credits  in  din* 
HovtTouN«  obargps  of  such  debts,  but  there  is  no  covenant  which  buds 
them  to  pay  at  all  erents,  or  out  of  their  individual  funds^ 
nor  was  it  intended  that  they  ahoaM  take  any  sneh  risk 
upon  themselvas.  It  certainly  cannot  be  infened^  Aat 
Houttcmm  vras  to  make  himself  responsible  for  dm  whale 
of  «tbe  debts  of  the  gnindfiitber,  when,  for  any  thing  thsft 
appean  to  the  contmry,  there  might  not  have  been  asy 
credits  of  his  to  bereeeived.  Supposing,  theP8fofB»thnt 
*  the  credits  turned  out  to  be  unproductive,  can  it  be  ioM^ 
gkied  for  a  nwment,  that  Hauiionn  was  to  be  madeliaUe 
to  pay  all  the  debts,  btsidss  making  the  advance  of  VtfiOOL 
and  anbjeot  hiaMelf  to  the  further  payment  of  20SSil,  and, 
yet  to  have  nothing  in  i«tam  for  those  numst  The 
efrnltim  of  the  deed  is  founded  on  the  recitals  dii 
contained,  and  which  refor  to  a  time  past,  nmne/y,  dmt  it 
had  beem  hUely  agreed  that  the  grandfother  shonld  relwe 
and  the  grandson  and  JEfonsroim  become  partners  on  eertais 
terms,  and  that  it  Aodieen  agreed,  that  the  wholeofthedehiB 
and  crsdiiaof  the  grandiather  shonld  be  received  and  paid 
by  them.  This,  it  must  be  observed,  is  not  only  in  the  pant 
tense,  but  by  way  of  recital ;  and  it  is  perfoctly  ooasiatont 
with  the  language  of  the  deed  and  the  dechuntioo  founded 
tliereon,  that  the  debts  of  the  grandfather  migbt  have  bean 
paid  under  the  provisions  of  a  parol  and  asparate  ieigvee- 
ment  previously  entered  into,  and  although  it  is  wrerved 
in  the  second  count,  diat  the  indentures  therein  setmit,  con- 
tain  the  whole  of  die  agreement  between  the  partiea ;  slitt, 
that  must  be  taken  to  refer  merely  to  the  agreement  themn 
contained,  ots.  as  to  the  covenant  for  the  payment  of  4be 
9088/.  as  the  remainder  of  the  bahince*  The  pwvioos  rs^ 
citals,  therefore,  cannot  be  available  for  the  purpoae  of 
raising  a  covenant  on  which  the  present  action  can  be  sup^ 
ported,  nor  was  it  ever  intended  that  tbey  shonld,  as  Ae 
debto  of  the  gmndfetber  might  have  been  previously  paid 
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under  the  provisions  of  a  parol  and  separate  agreement.  .j^^. 
The  mere  recital  of  a  debt  in  a  deed  nnder  hand  and  eeal,  Saltoun 
will  not  make  it  a  specialty  debt;  for  in  the  case  of  jLo-  hovbtdw. 
con  V.  Mertint  (a),  Lord  Hardwicke  is  reported  to  have 
saidy  *^  the  recital  of  a  debt  nnder  band  and  seal,  has  been 
held  to  be  no  specialtj  debt,  although  recited  in  a  deed ; 
for  it  most  stand  on  its  own  force."  Although,  however, 
it  may  be  said,  that  it  may  be  collected  from  the  recitals, 
that  Housioun  was  to  pay  the  debts  of  the  grandfather,  yet 
it  was  not  provided  in  any  part  of  the  deed  that  he  should 
do  so,  nor  was  there  any  mode  or  time  specified  for  his  so 
doing,  and  for  any  thing  that  appears  to  the  contrary,  there 
might  have  been  a  previous  and  separate  agreement  for 
the  payment  of  such  debts,  and  if  so,  the  recital  on  which 
tbe  present  action  is  founded  cannot  constitute  a  covenant, 
or  be  considered  as  tantamount  to  it.  The  covenant  in  the 
deed  as  to  the  payment  of  the  remainder  of  the  balance  was 
direct  and  positive,  and  it  must  be  taken  for  granted,  thatsuch 
balanceonly  exi8ted,at  the  time  the  deed'was  executed.  So, 
the  bad  debts  were  to  be  borne  by  the  grandson  and  Ifottf- 
toon  by  way  of  a  diminution  of  the  capital,  according  to 
their  several  proportions,  namefyf  the  one  as  to  two-thirds, 
and  the  other  as  to  the  remaining  one^third.  The  graod- 
fiitber  by  the  terms  of  the  deed  could  never  be  called  on  to 
pay  any  debts  previously  contracted  by  him,  and  where 
words  do  not  amount  to  an  agreement  by  hothpartien^  co- 
venant cannot  be  maintained,  nor  is  it  any  where  provided 
by  the  deed  that  HoustouHf  or  the  grandson,  should  pay 
such  debts,  and  although  much  stress  may  be  l6id  on  the 
words  that  the  whole  of  the  debts  and  credits  of  the  grand- 
father shall  be  received  and  paid,  yet  it  wilt  not  constitute 
a  covenant.  In  Geary  v.  Read  (ft),  it  was  held,  that  if  there 
are  articles  of  agreement  made  by  indenture,  between  A. 

(s)l  Vet.  Sia.  &  C.  Dot  &  JP.  S  Atk.  1 (6)  1  RoH's  Abr.  5ia. 

Tit.  CoveDant»  C.  pi.  4.  8.  C.  ussmm,  Qtmry  t.  Bmmm,  Cnx  Car.  IM. 
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and  B^  ID  whteh  il.  agvees  tlwt  B.  thtU  hMe  a.lioiiiciiit« 
street  in  London^  for  certain  years,  proyMad,  aad  iifia 
HmrtTovir.  conditJoit,  that  B.  iriiall-  recerre  and  pay  the  leBls.  ef r<be 
otber  faoiises  of  ^4.  in  the  same  street  aieittioiMd  in  a  Mbt- 
dale  annexed  to  the  indenture;  and  it  is  forthy  ^Igc^^t 
-that  B^  for  his  labour  in  the  collection  of  the  mA  IM^ 
shaU  have  the  overplus  of  the  rents  over  anddbosbs  (|sc|i  ft 
certiain  sum  ;.^bis  is  not  a  covenant  on  the  part«f  ^«  to  hiad 
him  to  receive  and  pi^  the  rents  mentioaed  in  tbea^hfoiuk- 
That  is  an  extremely  strong  case,  as  theboase  iraa  danipad 
to  the  defendant,  on  the  condition  that  he  shouW  oolkct 
and  pay  the  rents  of  the  lessor's  other  houses;  and  it  was 
yet  held  that  it  was  not  a  covenant,  but  merdy  ajsqpi^oD 
annexed  to  the  estate,  which  deteraiiaed  it  by  the  JffBffeQ^s 
not  cdleoting  and  paying  the  rent.  In  th^  Earl.of  4t(piMi/- 
a^m  v.  Lord  Bath,  Lord  Chief  Justice  jE|0ft.aaid<^^  Itet 
*'  the  reciting  part  of  a  deed  is  not  at  all  a  urcfisiniy  psA 

either  in  law  or  equity : that  it  may  be  made  jMe;aCto 

explain  a  doubt  of  the  intention  and  meani^  of  ifcc^pas 
ties,  but  that  it  has  no  effect  or  opo^tioni—Jbuftthatsiiiin 
it  comes  lo  liinit  an  estate,  there  the  deed  is  lo  havA.ilB 
effect  according  to  such  limitations  as  are  theseinaet  AMitfeJ^ 
So  here,  the  deed  <an  only  be  taken  to  have  efWt  4a4be 
extent  of  the  allegations  therein  contained,  andailhoi^ 
the  second  count  of  the  declaration  alleges  that  diet^^  wiaoe 
no  deeds,  instruments,  or  writings  between^he  pastiea»«K- 
cept  the  two  indentures  in  that  count  mentioned^  md  Jtkst 
they  contained  the  whole  of  the  agreement  betws^' 
relative  to  the  debts  of  Fraser  the  grandfather,  yat  k 
not  negative  the  presumption  that  there  might  .bave: hasp 
auG^her  previous  agreement  between  the  paitieft  Sstf^ 
an  allegation  therefore,  is  bad  in  substance,  pr,  at  alLevaaiiii 
is  a  mere  allegation  of  fact,  attempting  to  exp)aiO.'ihe 
als  in  the  previous  part  of  the  former  deed,  wiudi 

(«)  S  Chan.  Cm.  lOI.         •      .- .i-.v*  j    .     ^ 
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Mt  tB  the  flnt  count  of  the  dedarelioB,  and  on  which  the       ^  18B»^  ^ 
pveteot  BCCioii  was  founded.    It  therefore  follows  on  the      SALvoim 
^^y  that  it  wa»nol  the  intention  of  the  parties,  nor>can     Houmtrir. 
ft'be  edleeled  from  any  part  of  that  deed,  that  Houstoun 
made  himself  liable  to  the  extent  of  all  the  debts  of  JFrager 
Iho  grandiatfaer  previously  to  his  becoming  a  partner  with 
bis  g^randsoo,  «r  that  the  plaintiffs,  as  surviving  executrix 
or  etecotors  of  the  grand&ther,  can  be  considered  as  spe- 
cialty creditors  of  Jblousiouny  by  virtue  of  the  indeotufe  of 
tlio29lb  Aprils  1806,  as  set  out  in  part  in  the  first  count 
of  (he  declaration. 

•  « 

Mr.  Seijeant  Doyfy^  contra.  The  only  question  in  this 
CBse  is,  whether  the  recital  of  the. agreement  in  the  com- 
mettcemeot  of  the  deed,  and  for  the  breach  of  which  the  pre- 
sent action  is  brought,  amounts  to  a  covenant  or  not*  That 
it  amounts  to  an  agreement  between  the  parties  is  appa* 
rent  on  the  face  of  the  instrument,  and  it  is  equally  clear 
tkat  they  intended  to  bind  themselves  by  it;  and  although 
it  baa- been  said,  that  they  might  have  a  remedy  in  equity, 
still  no  distinction  can  be  drawn  as  to  Che  force,  validity, 
or  operatioB  of  an  agreement  in  that  Court  or  in  a  Court  of 
common  law,  although  there  may  be  some  distinction  as  to 
the  node  inwhidi  it  may  be  enforced:  and  it  is  expressly 
alleged  in  the  second  count  of  the  declaration,  that  there 
wereno  deeds,  instruments,  or  writingrs  between  the  par- 
Cka,  in  regard  to  the  debts  and  credits  of  FraserXlke  grand- 
liidier,  save  and  except  the  two  indentures  in  (hat  count 
mtetiooed,  and  that  they  contained  the  whofe  of  theagree- 
nwnt  between  the  parties  relative  to  such  debts  and  ore- 
dtls.  It  is  therefore  clear,  that  no  other  deed  or  instru- 
BKBt  in  writing,  relating  to  the  receipt  or  payment  of  such 
debts, existed  at  the  time  those  deeds  were  executed;  for  that 
ttvenneat  has  been  admitted  by  the  demurrer,  and  it  must, 
tbnreferet  be  taken  as  a  matter  of  fact,  that  there  were  none, 
as  it  distinctly  negatives  that  sudi  ever  existed.     A  mere 
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^^^  verbal  agreement,  tberefore,  woald  be  of  do  avails  and  C09M 
Saltovh  not  be  enforced,  as  it  did  not  appeur  that  there  had  been  aDy, 
HoutTouN.  with  the  exception  of  that  expressed  on  the  faceof  the  inden- 
ture ;  and  there  is  no  other  written  instniment  in  existence 
relative  to  the  receipt  and  payment  of  the  debts  of^Pmser 
the  grandiather.  The  nature  of  the  agreement  in  the  recital 
is  the  very  essence  of  a  oorenant,  and  operates^s  an  expresa 
agreement  between  the  parties,  derivingits  validity  and  ftro^ 
from  an  indenture  under  their  hands  and  8eal%  and  which 
must,  therefore^  be  considered  as  a  covenant  in  p^t  of  law. 
It  has  been  admitted,  that  it  is  immaterial  in  what  part  of  att 
indenture  a  covenant  is  to  be  found,  nor  are  any  technical 
words  or  particular  form  of  expression  necessary^  by  which  m 
covenant  is  to  be  formed.  The  Courts,  in  creating  oov^nanla^ 
have  always  endeavoured  to  collect  the  true  intention  of  the 
parties  from  the  whole  of  the  deed  taken  together^  and 
have  ^  at  different  times  gone  great  lengths  in  extractiDg 
and  eliciting  them  from  different  parts  of  a  deed,  which  aC 
first  sight  might  not  appear  to  bear  that  construction,  and 
even  probably  where  the  parties  themselves  did  not,  at  the 
time,  intend  to  subject  themselves  to  lin  action  of  cove* 
nant.  Some  words  indeed  import  and  make  a  covenant 
in  law,  although  there  be  not  any  express  covenant:  as^ 
if  a  man  by  deed  demise  land  for  years,  and  the  lessee  is 
ousted,  covenant  lies  on  the  word  demui.  So,  it  he  de^ 
mise  or  assign  by  the  word  **  ecncesri^**  covenant  may  be 
maintained.  Both  these  words  are  in  the  past  tense,  and 
are  therefore  applicable  to  that  part  of  the  aigument  for 
the  defendants,  in  which  it  has  been  submitted,  that  the 
part  of  the  deed  firom  which  it  is  sought  to  diarge  themy 
refers  to  a  time  past ;  and  consequently,  that  it  could  not 
be  considered  as  forming  part  of  the  agreement  at  the  time 
the  indenture  was  executed.  That  instrument  however, 
does  not  contain  a  mere  implied,  but  an  exprsss  or  abso- 
lute agreement  or  covenant.  Still,  it  has  been  contend- 
ed, that  because  there  are  covenants  in  the  present  tense 
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in  the  conclmlmg  part  of  the  indenture,  the  recital  of  an  sJ^SL/ 
agreement  in  the  past  is  not  to  be  taken  as  a  covenant,  so  s^ltoun 
as  to  be  available  for  the  purposes  of  the  present  action,  houstouh. 
Btrt  in  the  case  of  Deering  v.  Farrington  (a\  wbere,  in 
an  action  of  covenant  on  a  deed,  by  ivhicb  the  defendant 
assigned  and  transferred  all  Ae  money  he  should  be  al- 
lowed to  receive  by  any  order  of  a  foreign  state  to  come  to 
Mm  in  lieu  of  bis  share  in  a  ship;  on  its  being  objected  that 
covetiant  tronlS  not  lie,  as  it  was  neither  an  erpress  nor  im- 
plied covenant,  and  that  an  assignment  transferring,  when 
ft  cannot  transfer,  signifies  nothing;  yet  Lord  Chief  Jus- 
tice Hiale  said,  ^  it  is  a  covenant,  and  then  it  is  all  one  as 
if  the  defendant  bad  covenant^  that  the  plaintiff  should 
have  all  the  money  that  the  defendant  should  recover' 
Ibr  bis  loss  in  sucb  a  ship.**  In  Russell  v.  Gulwell  (6), 
where,  in  an  action  of  debt  on  bond,  it  appeared,  that 
the  plaintiff  by  deed  indented,  had  leased  to  the  defendant 
a  farm  called  D.,  except  one  close  by  name,  and  the  lessee 
by  the  same  indenture  covenanted  with  the  lessor  to  do 
certain  things  concerning  the  premises,  and  was  bound  in 
the  bond  to  perform  all  the  covenants  and  agreements  in 
the  said  indenture;    and  the  question  was,  whether  the 

word  premises  should  extend  to  the  excepted  close : al- 

thougb  it  was  resolved  that  it  should  not;  yet  it  was  there 
agreed,  that  if  one  make  a  lease  of  lands,  reserving  a  right 
of  way,  or  common,  or  any  other  profit  a  prender/  if  the  les- 
see disturb  him  in  the  enjoyment  of  the  way,  &c.  covenant 

will  lie  for  such  disturbance: and  it  was  also  agreed  that 

the  exception  was  an  agreement  of  the  lessee,  that  the  land 
excepted  should  not  pass  by  the  demise;  but  that  it  was 
not  any  agreement  that  he  should  not  occupy;  and  that 
sometimes  an  exception  was  an  agreement  that  should 
charge  the  lessee,  where  he  had  an  interest  in  the  thing  ex- 
cepted.   That  case,  therefore,  shews,  that  even  an  excep« 

(a)  1  Mod.  1  IS. (6)Cro.  Eliz.  657. 
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18S4.         lion  may  in  some  instances  constitute  a  coTenant.    In 
Saltovm       Pomfret  v.  Ricrqfi{a)^  where  a  lease  was  made  of  a  house 
HouBT  V       ^"^  piece  of  land,  except  the  land  on  which  a  pump  stood, 
with  the  use  of  the  pump : — it  was  held,  that  the  lessee 
might  repair  the  pump,  but  that  no  action  of  covenant 
would  lie  against  the  lessor  for  not  repairing  it ;  and  the 
Court  there  put  the  case^  that  if  a  man  grants  a  water- 
course by  deed,  and  the  grantor  stops  it,  the  grantee  shall 
have  an  action  of  coyenant  against  him:  and  that  if  a 
lease  be  made  of  a  house  and  estovers,  and  the  lessor  de- 
stroy all  the  wood  out  of  which  the  estovers  were  to .  be 
taken,  the  lessee  shall  have  an  action  of  covenant  against 
the  lessor;  for  these  are  wilful  acts  of  the  lessor  or  grantor, 
•  and  it  is  a  misfeasance  in  him  to  annul  or  avoid  his  own 
grant.     In  Pordage  v.  Cole  (6),  where  it  was  agreed  be^ 
tween  A.  and  B.  by  deed,  that  iB.  should  pay  A^  a  sum  of 
money  for  his  lands,  on  a  particular  day;  it  was  held, 
that  these  words  amounted  to  a  covenant  by  A^  to  convey 
the  lands  to  B.  on  that  day,  for  that  the  word  ''  agreed**  was 
the  word  of  both:  that  it  was  an  independent  coven^int; 
and  the  Court  adjudged  that  the  actioti  was  well  brough^ 
without  an  averment  of  the  conveyance  of  the  land;  because 
it  should  be  intended  that  both  parties  had  sealed  the' 
specialty,  and  that  if  the  plaintiff  had  not  conveyed  the 
land  to  the  defendant,  he  had  also  an  action  of  covenant 
against  the  plaintiff  upon  the  agreement  contained  in  the 
deed,  which  amounted  to  a  covenant  on  the  part  of  the 
plaintiff  to  convey  the  land;  and  so  that  each  party  had  a 
mutual  remedy  against  the  other.     In  the  Year  Book  (c)f 
it  is  said  by  Fitzherbert^  *^  if  I  sell  my  land  to  you  for  a9 
much  money  as  J.  S,  shall  name,  and  I  sell  the  land«  to 
another  before  t7.  S»  has  named  the  price,  this  sale  shall  be 
good;  for  although  he  afterwards  name  a  certain  sum  to 
be  paid  by  the  first  vendee,  yet  he  shall  not  have  the 
land,  but  he  is  put  to  his  action  of  covenant."    This  differs 

(a)  1  Wms.  Saund,  381. {h)  Id.  519. (e)  14  Hen.  S,  foL  15. 
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from  the  above  cases,  wbere  the  object  of  the  deed  was  to       -2^^- 
convey  the  landy  as  somethiDg  remained  to  be  done  un-      Saltouk 
der  an  ag^reement  which  arose  out  of  it.    In  Brice  v,     houbtouw, 
Carre  (a),  where  an  action  of  covenant  was  brought  on  a 
deed  executed  by  the  defendant's  testator,   whereby  he 
acknowledged  himself  to  be   accountable  for  all  such 
monies  as  should  be   charged*  by  the  plaintiff  on  A, 
to  be  paid  to  B.,  and  alleged  that  the  plaintiff  charged  a 
certain  sum  of  money  on  A,  to  be  paid  to  B^,  and  that 
he  had  not  paid  it,    and  it  was  objected  that  covenant 
would  not  lie,  but  that  the  proper  form  of  action  was  an 
action  of  account ;  yet  the  Court  said  that  covenant  well 
laid ;  and  that  so  it  would  on  any  words  in  a  deed,  pur- 
porting to  be  an  agreement  for  the  payment  of  mone3% 
If  covenant  will  lie  on  such  an  agreement,  a  fortiori^ 
it  may  be  maintained  in  the  present    instance,   where 
the  intent  of  the  parties  may  be  clearly  collected  on  the 
fiice  of  the  deed,  by  which  Houstoun  and  the  grandson 
agreed  to  pay  the  debts  of  the  grandfather.    In  the  case 
of  Lonsdale  v.  Lumley  (6),  which  was  tried  before  Mr. 
Justice  Bookei  in  the  Court  of  Pleas  at  Durham^  at  the 
Summer  Assizes,  1795,   a  question   arose  between  two 
partnersi  and  there  was  an  agreement  entered  into  by  them 
as  to  the  terms  on  which  the  partnership  was  to  be  dis- 
solved, and  which  were  as  follows; — ^.  was  to  ofier  B.  a 
certain  sum,  and  he  was  to  take  time  to  consider,  and  if  he 
was  not  willing  to  receive  that  sum  for  his  share  of  the 
partnership  accounts,  the  party  who  made  the  offer  was  to 
be  compelled  to  take  it.    The  agreement  went  on  to  state, 
that  if  it  should  appear  that  any  balance  was  due  from 
either  of  the  partners  on  the  partnership  account,  such  ba- 
lance was  to  be  considered  as  the  proper  debt  of  and  due 
from  such  partner  as  should  be  deemed  the  purchaser 
under  the  terms  of  the  agreement.     The  plaintiff  was  the- 

(«yi  Lev.  47. (ft)  MS. 
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>2^tr^       purchaser*  and  the  siiib  he  dMniedl  w9»BmnA  to  he  dm%  Id 
Saltouv      IiJh^  £|^^q|  iIi^  defendant  on  the  parloemhip  aceoaulv  m 

UoutTouv.  which  Ihe  pjaiotiff  brought  an  action  of  asmmpMU  for 
that  sum.  under  the  terms  of  the  agreement,  and  on.  its 
being  objected  that  the  action  should  havw  been  covenant 
because  in  the  deed  it  was  agreed  that  the  bahnee 
due  should  be  consideoed  as  the  debt  of  ifa*  partner 
who  should  so  purchase;  yet  that  learned  Juti^  over«» 
ruled  the  objection,  and  beld^  that  the  plaintiflF might  n^ 
cover  in  assumpsit.  A  motion  was  afterwards  made  for  a 
new  triaU  and  the  point  being  argued  before  Mr.  Jofr* 
tice  Booke  and  Mr.  Justice  Luufmncef  they  held  that  die 
action  was  misconceiFod,  as  it  ought  to  haFu  been  an.ao* 
tion  of  covenant,  and  a  nonsuit  was  accordingly  directed  to 
be.  entered  •.  In  Seddon  v.  Senate  (a)^  where  the  proprielor 
of  a  medicine,  by  indenture,  assigned  all  hia  interest  in  it  to 
B  f  resenriog  one<*third  of  the  profits,  and  coFenanted  that 
he  would  not  thereafter  prepare  or  sell  it,  and  JBL  by  ano- 
ther indenture  assigned  all  his  interest  in  the  medicine  to 
C.  subject  to  the  coFonantof  reserFation;  and  thopioprie* 
tor  afterwards  by  a  third  indentare,  reciting  the  originai 
indenture,  sold  his  reserved  right  to  C,  and  all  oilMr  Ms 

right,  title,  and  interest  in  the  medicine: it  was  held,  that 

an  implied  ooFenant  between  the  Fender  and  C  was  time- 
by  raised,  that  the  former  would  not  make  or  Fend  it;  on 
the  ground,  that  there  appeared  nmanifest  intention  of  the 
one  party  to  sell  the  whole  of  his  interest  in  the  makii^ 
'  and  Fending  of  the  medicine,  and  of  the  other  to  purchase 
the  whole  interest  in  it,  and  that  he  afterwards  disturbed 
him  in  the  enjoyment  of  it  by  making  and  selling  it  on  b» 
own  account.  So,  here,  the  retiring  party  meant  that  on  die 
in-coming  partners  receiFiog  the  whole  of  the  credits,  they 
should  be  answerable  for  the  payment  of  all  debts  due 
by  him  at  the  time  of  the  execution  of  the  deed  under 

(a)  Id  But,  63. 
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wiiMh  the  Mir  partnerslrip  w«8  formed  and  stipulated  t&      >1^^ 
be  earned  on.     In  the  late  ease  of  the  Dnke  of  Si.  Albans      Saltovk 
y.  EUi$(a)^  where  the  lessee  eorenanted  that  he  would     HousTouvt 
artr  all  tines  during  the  term,  plough,  sow,  manure,  and  cul* 
ti¥ale  ^e  demised  premises  in  a  due  course  of  husbandry^ 
(exoept  thie  rabbit-warren  and  sheep-walk)  and  a  breach 
was  assigned  for  ptoughing  and  sowing  the  rabbit-warren- 
attd  sbeep*waUI::_it  was  held,  that  he  was  Kable  as  upov 
an  inpKed  corenant,  that  the  parts  so  excepted  should  not 
be  ploughed  at  all;  and  Lord  EUmhormgh  said  (i),  '^  by 
whatever  words  we  can^  collect  an  agreement  that  the 
thing  diould  not  be  done,  we  collect  enough  to  make  an 
ffetion  of  covenant  maintainable  for  the  doing  of  it,  and 
tHat  it  wiw  no  answer  that  the  lessee  ploughed  in  a  due 
eauvse  of  husbandry  that  which  he  was  bound  by  his  co- 
venant not  to  have  ploughed  at  alK^    That  case  is  an  ex- 
press autAority  to  shew,  that  even  an  exception  in  a  lease 
nay  form  an  implied  covenant  arising  out  of  such  excep- 
tf on»^^The  result  to  be  drawn  from  all  these  cases  is,  that 
ndieruftr  a  dised  contains  an  agreement  by  the  parties  to 
bfndi  tbenMelv^,  whether  by  proviso,  or  even  by  way  of 
exception,  and  which  is  to  be  collected  from  the  whole  of 
lio'iastniment  i»  which  such  agreement  is  contained,  it  is  « 

Mifficient  to  constitute  a  covenant  on  which  an  action  can 
be  maintained*  The  cases  which  have  been  cited  for  the 
defendants,  do  not  appear  to  bear  on  the  present  point.    In 

Cfeaty  v.  Reade^  the  question  was,  whether  the  words  in- 

• 

sorted  in  the  indenture  by  way  of  proviso  constituted  a  co- 
venant, and  they  were  held  to  be  merely  a  condition  or  li- 
mitation annexed  to  the  lease.  Lacon  v.  Merlins  only 
decided  that  the  recital  of  a  debt  under  seal  in  an  indeu- 
fnre  would  not  constitue  a  specialty  debt,  and  it  is  quite 
crear  that  every  recital  in  a  deed  will  not  amount  to  a  co- 
venant.   In  the  case  of  an  arrangement  with  creditors,  an 

(a)   16  East,  352.  {h)  Id,  355. 


^IM^  iudeDlufe  specify  jog  debts  mider  differait  Jieeds,  viM.mm0 
s^LTouK'  ae.aioiple  coiiCnict,  and  others  os  specialty  deblsy  and  mato-s 
ifovBjQVHd  ^^S  proTisioo  for  them  aoGordiagiyy  will  net  subfeot  tlie< 
Igtier  to  sack  a  denomination.  The  case  of  tbe  Barl  Htt- 
Mouniague  t«  Lord  Bathj  turned  merely  on  the  effiiclr  of  !► 
miarecital  between  a  deed  and  a  will. — With  reapeetti^' 
the  argument,  that  there  is  no.express  €OTenant  to  rendet^ 
B.QU$toun  liable  in  the  language  of  the  deed,  as  tbe  reoiltti 
refers  to  a  time  past,  or  to  a  separate  parol  agreementf  eup^ 
posing  the  recital  to  ha?e  gone  on  and  stated,  that  whereas  ^ 
it  had  been  agreed  and  thai  suck  agreemeM  noio  eenKmie'^, 
Qould  there  be  any  doubt  of  its  not  amounting  to  a  oore^' 
nant?  and  taking  the  whole  of  the  deed  together,  it  mii»t 
be  considered  as  if  the  latter  words  had  been  intierfkieed^ 
for  there  is  but  one  continuing  agreement  on  die  fiiee  eP 
it;  and  it  must  be  so  taken  either  by  a  jury  in  pint^  or  by- 
a  Court  of  law,  for  it  is  merely  stated  that  it  hoik  teen 
agreed^  and  there  is  nothing  whatever  to  negative  that  it  Is 
not  a  continuing  agreement,  and  it  having  been  ackdow* 
ledged  to  be  so  under  the  hands  and  seals  of  die  parties^ 
it  constitutes  a  covenant;  and  more  particulariyso,  as  there- 
is  nothing  to  shew  that  it  was  at  ^n  end,  or  by  whith  the  • 
parties  themselves  did  not  intend  to  be  thereafter  bound* 
The  rules  of  pleading  are  now  more  strict  and  r^roos  than 
those  applied  to  the  construction  of  deeds^  and  for  this  ob- 
vious reason,  that,  in  pleading,  parties  are  opposed  16  eacK ' 
other,  and  are  ready  to  take  advantage  of  any  slip  that  may 
ticcur;  whilst,  ill  indentures  containing  covenants,  diere  is 
a  greater  degree  of  unanimity,  and  a  more  liberal  con- 
struction given  to  words  and  sentences;  and  it  is  obvious' 
that  some  of  the  most  important  and  material  averments  in 
pleading  come  under  a  recital  by  the  introduction  of  tho 
word  "whereas,"  with  the  exception  of  the  action  of  tres- 
pass. In  oisumpsUf  nearly  all  the  material  averments  in  a 
declaration  are  introduced  by  way  of  reoital,  and  it  woaM 
be  difficult  to  assign  any  substantial  reason  why  it  riiootd 
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n^ibeinlrodiftocd  ittE  deecl»  wbioh  it  founded  on  an  sgree^      -Jy  j- 

nmai  belwee»  the  parlies.    There  are  a  number  of  dedsioos      Saltoii  » 

ia  iFbich  it  baa  been  expressly  determined,  that  a  recital     hovimvit. 

ipay  coflstitate  a  eoFenant.    In  Severn  v.  Ciarke(d)f  where 

4f .  by  deed  poll  recited  that  **where€U  he  was**  possessed 

of  ceftain  lands  for  years  of  a  certain  term  by  good  and 

lawful  conveyance:  he  assigned  the  same  to  J.  S,  with  di- 

toyscoFODantSt  articles,  and  agreements  in  the  said  deed 

copUaiaed,  which  are,  or  ought  to  be  performed  on  his  part ; 

it  was  held,  that  as  the  recital  was  joined  to  the  rest  of  the 

deed,  it  amounted  to  an  agreement  or  undertaking  that  he 

waa  posseased,  and  that  it  was  material,  for  that  against' 

this  recital  he  could  not  say  that  he  had  not  any  thing  in 

tl|0 1?^*    In  Oravea  v.  While  (i),  there  was  a  treaty  of 

flpimriilga  between  tbe  plaintiff  and  the  defendant's  daugfa* 

tor.  in  law,  and  the  articles  in  the  recital  stated,  that  ^ 

w.heieaa  the  defoodant  was  to  pay  the  plaintiff  1000/. 

for  the  wife's  marriage  portion,  the  plaintiff  covenanted 

to,  settle   certain  lands,  &c.    the  Court  held,  that  an 

action  of  covenant  would  lie  upon  this  recital.    In  HoU 

fi«  V*  Carr  (c),  where  an  action  was  brought  for  a  mar*' 

riilge  portion  according  to  articles  of  agreement  entered'*    * 

into  between  the  parties  preyiously  to  marriage,  which 

cpuislu4ed  by  reciting  that  **  whereas  it  is  intended  to  levy  a 

fin^; "  it  was  held^  that  upon  the  whole  frame  of  the  articles ' 

there  was  a  covenant  to  levy  a  fine,  for  that  wherever  there 

is  an  agreement  under  hand  and  seal,  covenant  lies.    That- 

Ga(i€(  is  infinitely  stronger  than  the  present,  as  it  depended  * 

epiiirely  upon  a  recital,  which,  although  it  expressed  an 

intention  only  that  a  fine  should  be  levied,  was  yet  held 

to  bo  obligatory  on  the  parties.    So  a  recital  of  an  agree* 

mmt  in  the  beginning  of  a  deed  will  create  a  covenant  on 

which  an  action  may  be  maintained;  lor  in  Barfooi  v. 

(a)  I  Leon.  ISS. {b)  S  Eq.  Css.  Abr.  Ht  PorfioDs,  C.  I,  /SI  C. 

2  Freen.  57«-«-^€)  sMod.  86, 
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^^      Ff€€weU(a}i,  wbeie,  w  the  deime  of  •eml'miiie^  it  «rai 
rteitied,  thai  hekme  the  ■ealiag'  of  the  iarfeatiire,  it  wan 
agsml.  that  the  plahitiff  should  hare  tb#  diird  p«rt  of  Ihe^ 
oealfl  dlog^;  otk  oovenan^  briof  bfoughtv  it  wm  obyeeted^ 
that  theve  waanaeovnewMt  to  pay  the  thM  part,  hut  oaly 
a  recital  of  an  agieemeot  to  have  it ;  hot  Lord  Chief  Jortfee 
UkU  hcldv  thai,  •^  were  it  bae  a  raeilal^  that  UfSk^  the  io* 
dei^um  they  were  agveed^  it  iea  coveaaDt:  and  aoltf  eay, 
wheffeaa  it  waa  agreed  to  pay  201.,  flyr  aovr  the  indet^ 
ttt^  itself  confinas  the  agreemeat  and  Intent  preeeifeiit^ 
fhttOgh>  it  be  relative  to  the  fomer  act  fit  jrai^;  fer  wben-ft 
is  declared  by  deed,  it  is  then  a  co^nant  by  the  indMlare.'* 
Thepe  the  agreement  was  qoite-  colihtenil  to  the  imriii  oh* 
jast  oa  iDtentbn  of  the  iodentare,  and  it  did  net  appiiar 
ihat  the  phiatiff  was  a:  party  to  i't^  and  altheegh  ie  mm 
merely  a  recital^  it  wai>still  heid  to^anloant  to  a  oeredant:- 
Here,  however,,  the  infaatioa  of  the  partiee,  an- it  ia  le-he 
odlected  Ibom  the  aabject  natter  of  the  indentartv  ex-» 
poMudy  shews. and  staengtfaena  the  pmsamptian,  that-Ae 
Mmngeneats  between  them  were  te  be  eoasidei^as  otKf 
entise  fiaas  notion,  and  onder  whid^  the  partnefahfprtNmNf 
be  eonati toted  and  carried' on.    It  iftakeei4deat4iaiit%t» 
intsoded  that  Jbvaio«it  should  be  feapensible'f<»  the  pay^ 
ment  of  the  debts  of  Atwer  Ae  eldei^  as  no  feason  iHial^ 
ei^ec  can  he  adduced  why  the  latter  shonld  ^assign  all  bte- 
credits  to  hha  and  his  grandson;  who  were  to  carry  on  ttie 
coaoem,  unless  they  w«re  t»  give  bim  an  eqvindenf  by 
discharging  hJS'  debts*    It  is  a  weM  known  principle  ef 
law,  that  whatever  agreemente  may  be  entered*  iato-fty 
parties  pending  a  negfttatioa,  if,  befoi^e  it  be  comploled, 
they  be  seduced*  into  writing,  and  a  deed  is  aoeordfaigly 
fiaaned  thereon,  that  whatever  may  be  omitted' is  aot>t%^ 
ligatory  on  theni^  unlese*  it^  be  stated  in  the-  iaatrumeot^  as 
otherwise  it  would  interfere  with  that  general  rule  of  evi- 

(«)  3  Keb.  409. 
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damwB,  ifaat  wheie  tn  agreement  has.  oiwe  bees  ncdneed  }^f^r 
iiita  wntic^  parol  eFtdence  of  it  camol  be  veeeiFed.  The  Saltovk 
lendiiig;  case  io  support  of  this-  doctrioe  is  JCinrs  V.  Aik»  uwmv  i#. 
s0U(fl)f  wbene  it  was  held,  that  parol  efidence  could  not 
beaihwkted.to  oontradict  aoi  agreement  in  writingror  evea 
to  enphao.  it^  unless  these  were  a  latent  ambig«ily^  In 
Meyer  f».  Soertii  (i)»  iFhere^  upon .  a  sak  of  geods)  the  sett- 
er produeed  a  sample^-and  Bepreaented  that  tiio'lmlk  was. 
of  oqnal  qnalil>^  and  there  was  a  sale-note,. which  did  not 
mfer  to  the  sample^  it  waa  heldnot  to  ba  arsale  by  sample  f. 
and  Lord  MUenioremffh  there  said,  that  when  the  sab««ota. 
was  aileni  as  to  the  sample»  he  could  not*  peiuit  it  to  be 
iooorporalfed  into  the  eontracti  as  it  would  amount  l»  an 
adayssion  of  parol  oFidence  to  contradict  a  written  deea- 
m&tktk  So)  in  Qardimef  f.  Qraj^  (c),  where,  at  the  time  oi 
saloy  a  specimen  of  the  goods  wasexhArited  to  tfbe  bnyer,  it 
waslield  that  if  there  were  a  written  contiuct  which  meiely 
described  the  goods  as  ol  a  particular  denomination,  it 
waa  not  a  sale  by  sample ;  and-  Lord  ElUnbatough  said, 
that  ^  Che  writtOR  contract  containing  no  such,  stipiilaiien, 
he  conW  nol  allow  it  to  be  superadded  by  pan>l  testimony/* 
And  in-  the  late  case  of  JTotn  f.  Otd^  Lord  Chief  Jua* 
tiee  AUhM  lays  down  the  nde  aa  ap^^icable  to  this  point, 
ia^the  following  terms,  (d)  *^  where  the  whole  matter  passes 
in- parol,  all  that  passes  may  sometiaies  be  tdten  together 
aafcrmhig  parcel  of  the*  contract,  although  not  always,  be>> 
cause' sntter  talked  of  at  the  commencement  of  a  bargain 
auiy  be  excluded  by  the  language  used  at  ita  termiaatimiw 
But,  if  the  contract  be  in  the  end  reduced  into  writing,  no- 
tlMg  which  is  not  found  ia  the  writing  can  be  eensidared 
«B  a-  paK  of  the  ceatract."  ApfdyiDg  that-  priftoipleita  the 
present  case,  it  is  quite  cleapi  that  before  thedeed  in  ^foea^ 
tien  was  MBecuted,  die  partiea  fuUy  considered  on  wJial 

(a)  dWit8.3r5. ^-(6)  4Caaip.22. (c)  4  Camp.  144. 
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temw  the  partnership  was  to  be  carried  on,  as  well  as  those 
by  which  the  grandfather  was  to  retire*    They  are  ex- 
pressed on  the  face  of  the  deed,  and  form  a  part  of  it^  and 
although  it  has  been  said  that  it  could  not  be  binding  on 
Baustounf  to  the  extent  contended  for  by  the  plaintiffis^ 
as  he  was  only  interested  to  the  amount  of  one-third  in 
the  partnership  concern ;  and  therefore,  that  he  could  not 
be  answerable  to  the  payment  of  the  whole  of  the  debts  of 
the  grandfather;  still  the  whole  object  of  the  deed  was  to 
regulate  and  arrange  all  the  transactions  between  tbe  two 
in-coming  partners,  as  well  as  to  provide  for  the  party  re- 
thring;  and  it  is  an  establbhed  principle,  that  if  a  partn^ 
be  only  interested  in,  or  entitled  to  a  small  share  of  a 
partB^rship,  be  is  litiUe  to  bear  the  charges  of  the  concern 
with  all  the  other  partners,  and  to  the  full  extent  of  liis 
property.    On  the  whole,  therefore,  it  spears  by  the 'pre- 
vious part  of  the  deed  of  Aprils  1808,  that  the  accounts  of 
die  grandfather  had  been  investigated ;  that  the  whole  of  the 
debts  and  credits  were  to  be  received  and  paid  by  tbe  two 
in-coming  partners,  and  that  the  balance  which  hr  exceeded 
the  debts,  should  be  accounted  for  and  paid  by  tbem'accord- 
ing  to  the  stipulations  in  the  deed,  and  by  which  they  uu« 
dertook  to  pay  the  debts  of  the  party  retiring,  in  consi- 
deration of  their  receiving  his  credits,  ,all  of  which  were 
assigned  to  them  by  the  deed;  and  as  the  defendant  £fiw^ 
toun  has  not  paid  the  debts  according  to  his  engagemen^ 
it  b  quite  clear  that  the  plaintiffs,  as  representatives  of 
Fraser  the  grandfather,  are  entitled  to  recover. 


Mr.  Serjeant  Toddy  in  reply.  The  cases  whid  have 
been  cited  and  relied  on  for  the  plaintiffs,  will  not  impugn 
or  entrench  on  the  principle  on  which  the  present  question 
must  be  decided,  as  they  cannot  be  considered  as  bearing  up- 
on or  being  immediately  applicable  to  it.  In  HoUis  v»Carr, 
tbe  Court  considered  that,  from  the  whole  form  and  context 
of  the  deed,  it  was  intended  to  be  a  covenant;  and  it  must 
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be  admitted,  that  when  it  can  be  collectied  thai  it  is  the  ex- 
press object  of  a  deed  to  provide  for  a  particular  act  being 
done,  it  is  immaterial  in  what  part  of  it  such  an  object  can     Houstoun. 
be  found.  So,  in  Graves  v.  ffhite,  it  was  found  that  the  ob- 
ject of  the  deed  was  for  the  defendant  to  give  the  plaintiff 
1000/.  on  a  certain  event  taking  place.  In  Severn  v.  Ciurk^ 
there  can  be  no  doubt  but  that  the  recital  formed  part  of  the 
instrument  itself,  for  taking  them  both  together,  it  was  the 
express  object  of  the  deed  to  secure  a  certain  interest  grow- 
ing  out  of  the  estate.     The  Duke  of  St.  Albans  v.  EliiSf 
merely  goes  the  length  of  shewing  that  a  covenant  may 
be  founded  on  an  exception  in  a  lease;  and  the  case  pf 
Pon^fret  y.  Ricroft  established  the  same  principle^  pro* 
vided  such  exception  related  to  the  object  of  the  deed. 
So,  in  Seddon  v.  Senate^  where  a  person  conveyed  his  inl^T- 
est  in  a  medicine  with  a  provision  rc^specting  a.  p^t  of  the 
profits,  it  was  held  thfit.  there  was  an  implied  caveQa;iton 
bis  part,  that  he  should  not  afterwards  sell  it..   Withire* 
spect  to  the  word  demisi  having  been  held  to  amount. to  a 
covenant,  it  may  be  considered  in  the  present  as  well  as  in 
the  past  tense,  as  it  is  equivalent  to  saying  that  every  cir* 
cumstance  being  known  to  the  lessor,  he  agrees  to  demise 
to  the  lessee  on  certain  terms  and  reservations  contain- 
ed in  the  lease.     In  Pordage  v.  Colcj  it  was  expressly 
agreed  that  a  specific  sum  should  be  given  for  land  on  a 
certain  day;  that,  therefore,  amounted  to  a  covenant,  al- 
though  not  formally  expressed.     Barfoot  v.  Freatcell^ 
^  cannot  be  considered  as  an  authority,  and  must  be  contrary 
to  law,  as  it  appears  to  have  been  an  action  of  covenant 
brought  Jby  the  plaintiflf  who  was  no  party  to  the  deed. 
With  respect  to  Lonsdale  v.  Lumleyj  it  appears  that  by 
the  terms  of  the  agreement  as  to  the  mode  by  which  the 
partnership  was  dissolved,  it  was  expressed,  that  the  ba- 
lance was  to  be  considered  as  the  proper  debt  of  the  pur- 
chaser; that,  therefore,  could  only  have  been  done  by 
deed,  and  consequently,  could  not  be  made  the  subject 
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jl^^  of  nn  ftction  itf  MBumjmi.  In  £netf  v.  Garr»  aMiMgb 
there  are  no  vopds  which  ^zprMsly  purport  to  be  n  oore- 
naDt,  jwiy  as  ibe  object  of  the  deed  was,  <hat  tlie  party 
shoaM  be  liable  for  the  payment  of  moneyy  4t  was  held 
that  eoreaant  night  be  maintained.  I)ere,  boweirer,  it 
does  not  appear  Aooi  any  of  the  reeitalsy  that  the  clbject  of 
the  deed  was  for  Heustoun  and  his  partner  to  provide  for 
the  debts  of  the  grandfather  iadividually  and  personally, 
nor  do  any  of  s«ch  recitals  go  to  the  regalation  of  the  part* 
aership  between  -them,  nor  can  they  be  connected  wttfi  the 
subsequent  parts  of  the  deed,  so  as  to  constitute  a  part 
of  one  md  the  saoie  transaction.  The  debts  and  credits  of 
the  grandfather  mig^t  not  be  confined  to  tbe  mercantile 
trade  or  business  which  he  had  formeriy  carried  <m,  and 
diere  is  nothing  on  the  lace  of  the  instrument  dechrad  od 
to  shew,  that  there  niiglit  not  have  been  a  separate  and 
independent  agreement,  and  even  an  agreement  by  parol 
would  satisfy  the  terms  of  the  recitals,  as  Aey  formed  no 
operatife  part  of  the  deed ;  and  the  case  of  JLaean  ▼• 
MertinSf  is  decisire  to  shew  that  a  recital  in  a  deed  may 
be  used  for  the  purpose  of  explaining  a  doubt,  but  has  no 
express  or  definite  operation  as  to  the  subject  matter  of 
the  deed  itself. 

Lord  Chief  Justice  Gifford. ^Tbis  is  an  action  of  oo« 

Tenant  brought  by  the  executrix  and  executors  of  «SimoM 
Fraser  the  elder,  against  the  representatires  of  James 
Henry  Houeioun.  The  d^lamtion,  after  setting  out  an 
indenture  between  Simcn  Fraser^  Esq.  of  the  first,  the 
Honourable  Simm  Fraser^  grandson  of  the  fi^f  t  named 
^tmon  FraaeVf  of  the  second,  and  James  Henry  Hovstaws, 
of  the  third  part,  (all  of  which  parties  are  now  deceased), 
states  a  covenant  by  which  SAmon  Firaser^e  grandson,  and 
James  Henry  Houstoun^  did  for  themselves,  their  executors 
and  administrators,  covenant,  promise  and  agree  to  and  with 
the  said  Simen  Fraser  the  grandfather,  >wiongst  other 
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thiiigB  in  maimer  foDowing,  that  w  to  tay,  that  the  whole 
of  the  debts  and  credits  of  the  said  Stman  Fraser  the 
grandfather,  sboold  be  received  and  paid  by  them,  the 
said^lmum  Fraser  the  grandson,  and  James  Henry  Hcu»» 
touH/  «ad  assigned  for  breadi,  that  neither  they  in  their  re* 
spective  life-timesy  nor  the  defendants  as  their  representa- 
tives since,  bad  paid  the  debts  of  Simon  Fraserthe  g^nd- 
father.  The  second  count  varies  from  the  first  pnly  by  set- 
ting eat  a  deed  of  assignment,  by  which  Simon  Fraser  the 
gvandftther  assigned  all  debts  due  to  him  to  Simon  Fraser 
tbe  grandson  and  James  Henry  Honstoun.  There  is  also 
a  third  count,  which  varies  but  little  from  the  two  former.  To 
thttB  declarationt  the  defendants  having  craved  oyer  of  both 
itidentiires,  (the  whole  of  which  were  set  out),  demurred  ge- 
iieraMy,and  the  plaintifis  joined  in  demurrer;  and  the  ques- 
tion for  the  opinion  of  the  Court  now  is,  whether,  from  tbe 
whole  of  the  instrument  as  first  set  out,  and  on  which  the 
present  action  is  founded,  it  can  be  collected  that  there 
was  a  covenant  entered  into  on  the  part  of  ^mon  Fraser 
the  grandson,  and  James  Henry  Houstoun^  as  alleged  in 
die  declaration,  and  with  which  they  are  charged  f  It  has 
been  admitted,  in  the  course  of  the  argument,  that  it  fa  not 
necessary,  in  order  to  constitute  a  covenant,  the  word  co^ 
▼enant  should  occur  or  be  expressly  made  use  of  in  the 
deed.  It  is  suflicient  if  it  appears  from  the  whole  of  the 
instrument,  or  can  in  terms  be  collected,  that  there  fa  an  in- 
tention of  the  parties  that  snch  a  covenant  shall  exist,  and 
if  it  were  necessary  to  refer  to  authorities  in  support  of  so 
dear  a  position,  I  need  only  mention  Stevinson*s  case  (a), 
wbere,  in  an  action  of  debt  on  bond,  the  condition  was,  that 
wliepeas  the  plaintiff  had  •covenanted  with  tbe  defendant 
that  it  should  be  lawful  for  tbe  defendant  to  cut  down  wood 
for  fire-4M)te,  and  hedge-bote,  without  making  any  waste 
or  cutting  more  than  was  necessary;**  and  the  breach  as- 

(«)  1  Leon.  8«4.    13  East,  182  n. 
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signed  was,  that  tbe  defendant  had  committed  waste  in  MI- 
ing  wood,  Sec.  and  the  condition  of  the  bond  was  to  perfemi 
HovtTovii,     all  covenants  and  agreements,  and  exception  was  takeot 
because  the  condition  ought  only  to  extend  to  coTenaats  to 
be  performed  on  the  part  of  the  lessee;— yet  the  excep- 
tion was  not  allowed,  as  it  appeared  from  the  whole  of  the 
instrument  that  it  was  the  agreement  o(  the  lessee,  although 
it  was  the  oorenant  of  the  lessor.    There  are  severflU  oAef 
casesin  which  thesame  doctrine  has  been  laiddown;  and  par* 
ticulary  in  HoUis  r.  Carr(a\  where  Lord  Chancellor /%Mcil 
said,^  there  are  many  cases  where  words  wiH  makea  covenant 
because  of  the  agreement,  when  the  general  words  of  *  ci>- 
Tenant,'  ^grant,'  &c.  are  wanting,  as  ^yielding  and  paying* 
will  make  a  covenant/    There,  in  articles  of  agreement  M- 
citing  an  intended  marriage,  it  was  covenanted  that,  in 
consideration  of  the  lady's  portion,  a  jointure  should  be  aet* 
tied  on  her,  and  the  conclusion  was  in  these  words,  ^and 
it  is  hereby  agreed,  that  a  fine  shall  be  levied  to  secure  tbe 
payment  of  the  said  portion,"  and  it  was  held,  that  these 
words  created  a  covenant  to  levy  a  fine,  for  that  wherever 
there  is  an  agreement  under  hand  and  seal,  covenant  Ifes.  In 
order  therefore  to  come  to  a  direct  decision  on<lbe  present 
question,  we  must  look  with  the  greatest  acotvacy  at  the 
instrument  before  us,  to  ascertain  distinctly  the  nature  of 
the  real  contract  between  the  parlies,,  as  well  as  the  in* 
tention  and  object  they  had  in  view.    It  appears  that  the 
business  of  a  general  merchant  had  been  carried  on  to  a 
considerable  extent  by  Simon  JPrater  the  grandfhlh^,  and 
the  deed  in  question  was  entered  into  by  him,  of  the  flrat 
part.  The  Honourable  Simon  Fraser  his  grandson,  of  the 
second,  and  James  Henry  Housiottn,  of  the  third  part;  nAd 
in  which  it  is  recited  that  the  grandfiither  had  for  sev<>ral 
years  past  carried  on  the  business  of  a  generritnerchanf, 
and  that  it  was  agreed  between  hkn,  the  grandhfM,  and 

« 

(«)alfsd.oa.     ' 
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MoiMs^omh  tiM.lbe  former  should  relirey  aud  that  the  two  iSS^ 
lfl^er  &lio«ld  carry  on  the  business  as  oo^partnens,  for  the  saitovjt 
8|^ce  oflen  years,  to  commeace  and  be  computed  Aroin  Hp„*y*„„^^ 
ibQ.dfiy  of  the  date  of  the  deed,  and  that  the  capital  of  the 
saMl.e^^pflHrtaership  should  consist  of  the  principal  sum  of 
96/KK)/.;  of  which  34/)(K)/.  was  to  be  advanced  by  the 
gfrandfalhery  aa  the- proportion  of  Simon  .Fraser  the  grand* 
son;  and  the  sum  of  13,000/.  was  to  be  advanced  by  James 
Menry  Hm$ioun  as  bis  proportion  :..^nd  it  was  agreed 
Ibat  the  whole  of  the  capital  of  the  co-partnership  should  re- 
mm  in  the  said  business,  and  that  neither  of  the  co-partners 
should  at  any  time,  during  the  term  of  the  co-partnership, 
bo  at  Ub^y  to  draw  any  part  or  portion  thereof.-^TheA 
comes. thai  part  of  the  deed  on  which  the  present  question 
arisest  and  which  is  as  follows  :..**  And  whereas  an  account 
of  all  die  debts  and  credits  of  Simon  Fraser  the  grandfa-* 
dusr,  in  his  business  of  a  general  merchant,  hath  been  this 
4qr  taken,  and  the  balance  in  his  favour  amounts  to  the  sum 
^  QfifQSU.  8#.  bd.  :^tbat  sum,  therefore,  was  admitted  to 
be  the  balanoedue  to  him,  on  a  supposition  that  all  the  debts 
and  credits  were  good),  *^  and  whereas  it  hath  been  agreed  by 
and  between  Simon  Firaser  the  grandfiitber,  Simon  Fraser 
Xhsi  grandson,  and  James  Henry  HousiauUf  tliat  the  whole 
of  the.  said  debts  and  credits  of  the  said  Simon  Fraser  the 
grandfother,  shall  be  received  and  paid  by  Simon  Fraser 
tbo  grandson  and  James  Henry  Housiaun^  and  that  the  ba- 
Uince  of  S8,033f.  3«.  M»  shall  be  accounted  for  and  paid  by 
l|^f»]n.in  jBMnncir  hereinafter  mentioned ;  and  that  for  the  bet- 
ter enabling  them  to  call  in,  collect,  and  receive  such  credits, 
tbe  said  Simtm  Fraser  the  grandfather,  by  an  indenture  of 
awjgnmenty  bearing  even  date  with  the  then  reciting  in- 
d$Qt|ire,4isaigned  the  same  to  Siwum  Fraser  the  grandson, 
and  jETon^l^iiii.*'  This  .deed  of  assignment  is  set  out  in 
the.  seoond  .count  of  die  declaration,  ismd  apppars  to  be  a 
deed  of  transfer  from  Fraser  the  grandfather  to  Fraser: 
the  grandson  and  James.  Hairy  .HoustottUj  of  all  debts 
vou  viif.  PF 
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Jfl»4.        due  to  FrtMeTf  the  grandfather;  and  there  is  also  a  poii«r 
Saltoun       contained  tbereioi  constituting  them  his  attornies,  and  en- 
HovsTovN.     ahling  them  to  recover  such  debts«.^The  indenture  on 
which  the  present  question  arises,  then  witnessed,  ^  that 
it  was  thereby  agreed  by  and  between  Simmi  JPraser 
the  grandfather,  Simon  Fraser  the  grandaon»  and  James 
Henry  HoustouHf  that  in  consideration  of  the  sum  of 
12,000/.  unto  him  Simon  Fra9er  the   grandfiuher,  in 
hand  paid  by  James  Henry  Houatoun,  as  his  share  pf  the 
capital,  and  for  raising  24f000/.,  the  projNxrtion  of  Si- 
mon Froier  the  gTandson,  of  such  capital,  the  sum  of 
36,000;.  part  of  the  sum  of  38,088/.  Si.  bd.  the  balance  of 
the  debts  and  credits  of  Simon  Fraser  the  grand&ther, 
should  be  retained  and  kept  by  them,  Simon  Fraser  the 
grandsoni  and  James  Henry  Houstoun,  as  their  capital  or 
joint  stocky  and  should  belong  to  them  in  the  following 
proportions,  (that  is  to  say),  24,000/.  part  thereof,  to  Simon 
Fraser  the  grandson,  and  12,000/.  the  residue  thereof  to 
James  Henry  Houstoun;  and  it  was  also  further  agreed 
between  Simon  Fraser  the  grandfather,  Simon  Firaser  the 
^undson,  and  James  Henry  Houstonn^  that  2033/.  9s.  6d. 
being  tlie  remainder  of  the  balance  of  the  debts  and  credits 
of  Simon  Fraser  the  grand&tber,  should  be  paid  by  Si* 
mon  Fraser  the  grandson,  and  James  Henry  Housioun^ 
unto  Simon  Fraser  the  grandiather,  bis  executors,  adminis- 
trators, or  assigns,  by  equal  instalments  at  the  end  of  6, 
12, 18,  and  24  months  from  the  date  of  the  said  indenture, 
but  without  interest;  and  it  was  thereby  further  i^ri«ed 
and  declared  between  the  parties  thereto,  that  in  case  any 
of  the  debts  so  assigned  to  Simon  Fraser  the  gnmdson^ 
and  James  Henry  Housiotm,  by  Simon  Fraser  the  gmnd^ 
father,  should  thereafter  prove  bad  and  not  recoverable,  the 
loss  sliould  be  borne  by  Simon  Fraser  the  gmndson,  and 
James  Henry  Houstoun. The  deed  then  con^tains  a  va- 
riety of  provisions,  which  do  not  bear  on  the  present  ques- 
tion, as  they  relate  to  the  manner  in  which  the  business 
was  to  be  carried  on  as  between  the  two  in-coming  partners. 
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—.Noif,  what  was  the  object  which  the  parties  had  iu  view      .J^. 
at  the  time  of  executing^  this  instrument?  It  appears  clearly      Saltoun 
to  be  tbi%  that  Fraser  the  grandfatber,  who  was  about  to     Hovsrooir. 
retire  from  business,  was  willing  to  relinquish  it  to  bis 
grandsoB  and  Housioumf  without  any  compensation  what- 
ever; and,  for  that  purpose,  an  account  was  taken  of  all 
the  debts  and  credits,  and,  on  a  balance  being  struck,  it 
was  fimnd  that  the  sum  of  38,000/.  was  due  and  belonging 
to  hhiib    He  tberelbfe,  in  effect,  assigned  to  his  grandson 
and  Housiaun  the  whok  of  this  business  or  concern,  on 
their  taking  the  credits  and  bearing  the  burden  of  the 
debts,  and  accounting  to  him  for  the  whcde,  in  the  man« 
ner  peioted  out  by  the  deed,  and  by  which  JBaustoun 
was  to  advance  12,0002.  towanh  the  capital  to  be  employ* 
ed  in  carrying  on  the  business ;  and  24,000/.,  out  of  the  ba- 
lance due  to  the  grandfather,  was  to  remain  in  the  concern 
as  the  portion  of  the  grandson,  j3r  as  his  share  of  the  capital 
of  the  co-partnership,  and  the  balance  of  2038/.  8r.  6df.  was 
to  be  paid  to  the  grandftther  by  certain  instalments :  and  as 
many  of  the  credits  might  turn  out  to  be  unproductive,  there 
is  an  express  provision,  that  the  loss,  (if  any),  should  fhll  on 
the  two  in-coming  partners,  that  is,  that  it  should  come  into 
the  general  account  of  the  trade,  as  if  the  grand  fhther  had 
not  retired,  and^  that  such  balance  should  be  accounted  for 
and  paid'  to  hink    It  is  not  at  alt  unreasonable,  that  after 
the  grandfather  had  assigned  all  the  credits  of  the  con- 
cern to  them^  or  the  funds  from  which  they  were  to  be  paid, 
that  they  should  take  on  themselves  die  dischaige  and 
payment  of  all  the  debts  he  riien  owed.    But  whether 
it  were  unreasonable  or  not,  does  not  appear  to  be  mate- 
rial to  the  present  question,  as  they  took  it  upon  themselves 
to  do  so  by  an  express  provision^  and  not  under  a  mere 
recital,  as  it  has  been  contended  for  on  the  part  of  the  de- 
ftodants.    What  is  this  supposed  recital  f  It  has  been  said, 
that  it  is  a  recital,  because  it  begins  by  the  word  ^*  vrhere- 
as;''  but  it  is  expressly  stated  in  the  deed,  that  *<it  has  been 
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^1^4^       agreed  between  the  grandfather,  the  grandson,  and  HoiU' 
Saltoun       toun;  that  the  whole  of  the  debts  and  credits  of  the  former 
Hou  wouN.     »^®"'d  be  received  and  paid  by  the  two  latter:*'  and  there  is 
an  express  agreement  or  covenant  by  them  to  pay  the 
grandfather  the  balance  of  2083/.  8s.  5rf.    This,  therefore, 
clearly  amounts  to  a  covenant,  that  they  shall  receive  the 
credits  on  the  one  hand,  and  pay  the  debu  on  the  other.    It 
has  been  ingeniously  argued  for  the  defendants,  that  al- 
though it  may  be  true  that  this  might  operate  as  an  i^gree- 
ment,  yet  that  it  is  a  mere  recital  .of  a  separate  parol  agr^e^ 
ment,  or,  in  other  terms,  that  it  is  a  recital  of  an  i^reement 
not  contained  in  this  instrument;  and  that  although  it  might 
perhaps  furnish  evidence  in  support  of  an  action  of  tusutn/h- 
Hit  or  evidence  of  a  separate  contract,  according  to  the 
terms  of  which  it  had  been  previously  agreed  that  the  debts 
should  be  paid,  yet  that  it  does  not  amount  to  any  stipulation 
by  which  Houstoun  rendered  himself  liable  to  the  payment 
of  the  debts  of  FVaser  the  grandfather,  under  thn  deed. 
But  it  is  expressly  stated  therein,  that  the  whole  of  the 
debts  and  credits  shall  be  received  and  paid.    The  Courl, 
however,  must  look  at  the  whole  of  the  instrument  taken 
collectively,  in  order  to  ascertain  the  intention  of  the  par- 
ties, and  if  they  find  it  contains  a  clear  agreement  to  do  a 
certain  act,  in  whatever  terms  that  agreement  ia  expressed, 
whether  by  recital,   provision,   exception,  or  otberwae, 
still,  it  is  clear  that  an  action  of  covenant  may  be  main- 
tained.   Here,  therefore,  on  looking  at  the  whole  of  the 
deed,  considering  its  terms  and  provisions,  the  nature 
of  the  subject  matter,  as  well  as  the  relative  situations  of 
the  parties,  and  the  purport  of  the  contract  between  th^n, 
I  am  of  opinion,  that  taking  the  recitals  as  connected  with 
the  body  of  the  deed,  there  is  sufficient  to  amount  to  a  co- 
venant by  the  in-coming  partners  to  pay  the  debts  and  cn- 
dits  of  Fraser  the  grandfather  at  the  time  of  his  retiring, 
as  stated  in  the  declaration ;  and,  consequentlyi  that  the 
plaintiffs  are  entitled  to  recover. 
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Mr.  Justice  Park.^  After  the  very  luminous  exposition 
of  this  deed  by  my  Lord  Chief  Justicei  it  would  be  an  idle 
waste  of  time  for  me  to  add  much  on  the  subject.  It  has  Houstouk. 
been  agreed  in  the  course  of  the  argument,  that  where  ihe 
intention  of  the  parties  is  clear,  a  covenant  may  be  collect- 
ed from  any  part  of  a  deed,  and  that  it  is  not  necessary 
that  the  word  ^covenant**  should  be  contained  therein,  and 
that  wherever  there  is  an  agreement  under  hand  and  seal, 
an  action  of  covenant  may  be  maintained*  There  can  be  no 
doabt  but  that  it  was  the  intention  of^  the  parties  when 
the  deed  was  entered  into,  that  Simon  FrcLser  the  grand- 
son and  Jamei  Henry  Hou^toun  should  pay  the  debts 
of  Simon  Fraser  the  grandfather.  The  words  in  that 
instrument  are^  ''and  whereas  an  account  of  all  the  debts 
and  credits  of  !Rmon  Fraser  the  grandfather,  in  his  said 
trade  or  business  of  a  general  merchant,  hath  been  this 
day  taken/'  (so  that  at  the  time  this  deed  was  executed 
it  appears  that  an  account  bad  been  taken).  **  And  where- 
as it  has  been  agreed  by  and  between  the  said  Simon 
Fraser  the  grandfather,  Simon  Fraser  the  grandson,  and 
James  Henry  Housioun,  that  the  whole  of  the  said  debts 
and  credits  of  the  said  &^i}itonjPra««r  the  grandfather,  shall 
be  received  and  paid  by  Simon  Fraser  the  grandson,  and 

James  Henry  Houstoun** Now,  if  the  same  construction 

be  not  put  on  those  words  as  has  been  done  by  my  Lord 
Chief  Justice,  this  consequence  would  necessarily  follow, 
viz^  that  the  two  in-coming  partners  might  receive  all  the 
credits  of /^rn^er  the  grandfather;  and  yet  afterwards  say, 
that  there  was  no  consideration  moving  from  them  for  such 
a  benefit,  nor  were  they  under  any  obligation  to  pay  his 
debts.  a^With  respect  to  the  argument,  that  it  would  be  a 
hardship  on  Housiounf  who  is  only  interested  to  the  extent 
of  one-third,  if  he  should  be  liable  to  all  the  debts  of  the 
grandfather,  contracted  previously  to  his  becoming  a  part- 
ner, yet  that  might  be  urged  in  every  case  of  partnership. 
If  a  partner  is  only  interested  to  the  extent  of  one  hnn- 
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18S4i>  dredth  share  of  the  parlnership  eonoerti,  he  is  still  liaUe 
Saltovn  for  the  whde  of  the  debts.  Great  weight  is  due  to  the  ar- 
Houmvir.  gument  for  the  plaintiffii,  thai  the  question  as  to  tibe  prs- 
portions,  is  DOt  to  be  looked  at  with  reference  to  the  rda- 
ti ve  situations  of  the  two  iu-coming  partners,  which  was  a 
mere  matter  of  arrangement  between  themselves,  and  with 
which  the  grandfather,  on  rethiog  irom  the  concera,  had 
nothing  whatever  to  do, 

Mr.  Justice  BunR0UOH._  It  is  quite  obviaQS  Chat  the 
agreement,  whatever  it  was,  which  appears  on  the  face  of 
this  deed,  was  entered  into  after  die  accoont  of  die  con- 
cerns of  Simon  JFraser  the  grandfather  had  been  takes. 
Why  then  are  we  to  presume  that  there  was  a  separate  and 
independent  agreement  unconnected  widi  the  deedt  It 
appears  to  me  to  be  clear  that  the  deed  most  be  consider- 
ed as  the  attestation  of  the  agreement,  or  final  arrangement 
between  the  parties.  The  whole  was  one  transaction,  at- 
tested by  the  parties  at  the  time  of  execution,  and  it  can- 
not be  considered  for  a  moment  that  they  intended  lo  act 
on  an  agreement  dehors  that  deed.  When  the  debts  and 
credits  were  ascertained,  the  parties  intended  to  consider 
them  as  the  material  part  of  the  transaction,  and  they 
were  to  be  taken  as  the  foundation  of  the  whole  of  ibe 
deed;  there  can  consequently  be  no  reason  to  presume 
but  that  the  account  of  the  concerns  of  the  grandfutber 
had  been  taken  and  ascertained  at  the  time  of  the  execu- 
tion of  the  instrument  in  question.  It  was,  therefore,  not  a 
recital  of  any  previous  or  independent  agreement^  but  fi»in- 
ed  part  of  one  and  the  same  transaction,  and  was  equally 
binding  on  the  parties  as  the  subsequent  parts  of  the  deed. 

Judgment  for  the  plaiatifls. 
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TlPTON  v.  MeEKB.  Fe^i 

M.  HIS  was  an  action  of  trover  brought  against  the  de-      WberetUe 

ri<.  J  ••ri.iA^       plaintiff  obtaia* 

fenuant  as  messenger  under  a  commission  of  aankruptcy,  ^^  ^  ^]^  ^^^  ^ 
in  order  to  try  the  validity  of  a  commission  which  had  Qc^  t"*i*  ^"^ 

»  •  ■■  •  1        1   •     •/«•  neglcetcd  to 

been  issued  against  the  plaintitf.  carry  the  caase 

At  the  trial,  before  Mr.  Baron  Garrow,  at  Gloucester,  at  ^^'^n/o'  ™«'*» 

'         than  four 

the  Spring  Assizes,  18199  the  jury  found  a  verdict  for  the  terms,  the 
defendant;  and  in  the  Easter  Term  following,  the  plaintiff  ^^^"^^^hl^^ 
obtained  a  rule  to  shew  cause  why  it  should  not  be  set  ^^  }^^^  ^^ 
aside  and  a  new  trial  gi*anted,  on  the  ground  of  surprise;  a  term't  notice 
and  that  the  only  evidence  of  an  act  of  bankruptcy,  was  a  J^d*been**^re" 
confidential  communication  made  by  him  to  bis  attorney';  ▼iousiy  given. 
and  on  producing  satisfactory  affidavits  in  support  of  that 
(act,  the  rule  was  afterwards  made  absolute. 

Mr.  Serjeant  Pell  now  applied  for  a  rule,  calling  on  the 
plaintiff  to  shew  cause  why  that  rule  should  not  be  dis- 
charged, on  affidavits,  which  stated  that  the  plaintiff  had 
not  yet  taken  the  cause  down  to  be  re-tried,  and  that  the 
defendant  had  not  gone  down  to  trial  by  proviso^  as  since 
the  rule  for  the  new  trial  had  been  made  absolute,  the 
plaintiff  had  entered  into  an  arrangement  with  his  credi- 
tors, for  the  purpose  of  superseding  the  commission. 

But  it  appearing  that  a  term's  notice  of  this  motion  had 
not  been  given  to  the  plaintiff,  which  the  Court  held  was 
absolutely  necessary,  as  no  proceedings  had  been  taken 
in  the  cause  for  more  than  four  terms  exclusively.-. 

The  learned  Serjeant  took  nothing  by  his  motion  (a). 

(a)  See  8  Tidd,  7th  edit.  707. 
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Friday,  SPOONEft  r.  WhisTON. 

Feb.  &%. 

X  HIS  was  an  action  brought  by  the  plaintiff  as  tbe  hold- 
plaintiff  eze-  er,  against  the  defendant  as  the  acceptor  of  a  bill  of  ex- 
cntedadeed     change  for  700/. 

of  compoiitiOB,  o  ^ 

which  contain-  At  the  trial,  before  Lord  Chief  Justice  Clifford^  at  Guilds 

fhifiS  ^r*  *«">  ^*  *®  ^^^  Sittings  in  this  Term,  the  acceptaoce  was 

aU  the  crediton  admitted;  but  the  defence  rested  on  a  deed  of  composition^ 

to  the  terms  which  had  been  entered  into  between  the  defendant  and 

therein  pro-  |jj^  creditors,  and  which  the  plaintiff  had  signed,  and 

ecute  the  deed  by  which  he  and  the  other  creditors  had  agreed  to  accept 

taJn  rime^from  ^  certain  sum  in  lieu  of  their  respective  debts,  according 

the  date  there,  to  the  provisions  contained  in  the  deed...^On  its  prodnc- 

to'be  void ;  tion,  after  reciting  that  the  defendant  had  pre viousl jr  ^reed 

and  one  of  the  j^  p^y  j^jg  creditors  7s.  6d.  in  the  pound,  which.be  could 

creditors  af.  ^  J  ....  .-■    j       •  r 

terwardsre-  not  accomplish;  it  was  provided,  that  such  agreement 
tbrdefendant  ^^'^"'^  ^  abandoned,  and  that  a  person^  by  the  name  of 
a  sum  in  full  JFilktnson^  should  assign  to  the  defendant  his  share  in  a 
Ms'deroand/  Certain  partnership,  and  that  the  partnership  deeds  should 
without  acced.  be  delivered  up  as  a  security,  until  1000/.  was  obtained 

ing  to  the  pro-  *  i/*» 

posed  arrange-  from  the  partnership  estate  and  effects,  which,  on  being 

"Sedeed?-  received,  was  to  be  divided  equally  amongst  all  the  credit- 

Held,  that  this  ors  of  the  defendant,  without  any  respect  to  priority  of  claim. 

th"  general  °"  '^^^  ^^^^  ^^^  Contained  a  proviso,  that  if  the  defendant 

creditors,  and  ^nd  Wilkinson  did  not  provide  that  sum,  or  in  case  all  the 

▼ent  the  plain-  Creditors  did  not,  within  three  months  from  the  date  of  the 

w'^'^'hir^T  '"^®"^"^^»  accede  to  the  arrangement  therein  proposed^ 

inai  demand,  aiid  execute  the  deed,  it  was  to  be  null  and  void,  and  the 

had  estcmed  »^^^®  «"°»  ^^  *000'-  P^'^  ^ack  to  the  credit  of  JFtttiiuoa'f 
the  deed.  estate.     It  appeared,  that  five  of  the  creditors  had  not  ex- 

ecuted the  deed,  although  two  of  them  had  received  a  di- 
vidend according  to  the  terms  therein  contained,  and  two 
others  had  procured  bills  of  exchange  to  the  amonnt  of 
their  dividend,  and  the  fifth  was  the  defi^ndant's  brother. 
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and  not  a  general  creditor.  It  turned  out^.however,  that  1824.^ 
another  creditor  who  claimed  a  debt  of  from  60/.  to  60/.  Spook  sb 
from  the  defendant,  had  received  the  sum  of  40/.  in  full 
payment  of  such  demand,  after  this  arrangement  had  been 
entered  into,  and  to  which  he  refused  to  accede,  or  execute 
the  deed,  and  that  such  sum  was  received  by  him  without 
the  knowledge  of  the  other  creditors.  His  Lordship  be- 
ing of  opinion,  that  this  was  a  fraud  on  the  general  credit- 
ors, as  the  manifest  intent  of  the  deed  was,  that  all  should 
share  in  pari  passUf  and  as  one  of  such  creditors  bad  not 
executed  it  or  agreed  to  come  in  under  the  arrangement 
therein  proposed,  but  accepted  a  sum  in  discfiai^  of  bis 
demand  on  the  defendant,  the  deed  could  not  be  set  up  as 
against  the  plaintiff's  demand,  although  he  had  executed 
it ;  or  that,  at  all  events,  it  was  void  as  against  all  those 
who  bad  not;  and  the  Jury  accordingly  found  a  verdict 
for  the  plaintiff. 

Mr.  Serjeant  Tadtfy  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside  and  a  new  trial  granted ; 
and  submitted,  that  although  the  defendant  might,  under 
the  circumstanoes,  have  no  valid  defence  at  law,  yet  he  was 
clearly  entitled  to  relief  in  equity,  the  plaintiff  having  ex- 
ecuted the  deed,  and  thereby  consented  to  accept  of  the 
terms  therein  contained,  and  although  the  deed  might  not 
have  been  executed  by  some  of  the  creditors,  still,  if  they  had 
accepted  any  benefit  under  it,  they  would  be  equally  bound 
as  if  they  had  signed  it ;  as  in  Jolly  v.  Wallis  (a),  where  a 
clause  was  introduced  into  a  composition  deed  for  making 
it  void,  unless  all  the  creditors  executed  it;  it  was  held, 
that  it  was  not  invalidated  by  the  non-execution  of  a  cre- 
ditor who  accepted  an  instalment  under  it:  and  Lord 
Kenyan  there  said  (&),  **  if  the  creditors  have  all  come  in 
and  taken  the  security  proposed  by  the  agreement  for  the 

(rt)  9  Efp.  Rep.  g28..  ■        (//)  W.  SSI. 
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.18^.  oompositioDy  though  they  hav«  not  actaaMy  aigned  it,  I 
SrooiixE  shall  hold  that  they  have  acquiesced  in  the  composttioai 
Wbiston.  ^^^  consented  (o  coom  in  ander  if."  So,  in  Sadler  ¥• 
Jdck8(m{a)f  it  was  held,  that  if  creditors  act  under  a  eom^ 
positioDt  they  are  as  much  bound  by  if,  as  if  they  had 
aigned  the  composition  deed;  and  in  SpoHiswoode  t, 
Stockdale^b)^  it  was  decided,  that  a  deed  of  eompositioa 
BOt  signed  by  all  the  creditors  within  tfae  time  stated  in 
it,  although  void  at  law,  yet  that  if  the  creditors  \ybo  had 
not  signed,  acted  under  if,  it  was  good  in  equity.  So, 
here,  the  creditors  who  had  not  executed  the  deed,  either 
receiTcd  a  dividend  under  it,  or  procured  bills  of  exdiange 
for  its  amoui^,  according  to  (jhe  stipulations  contained  in 
the  deed. 

Lord  Chief  Justice  Gippord. — Although  I  araextreme* 
ly  anxious  that  any  opinion  I  may  have  pronennoed  ai 
^isi  Prius  should  be  re-considered  by  the  Court,  I  stdl 
think,  that  the  view  I  took  of  this  case  at  the  trial  was 
correct;  and  I  now  see  no  reason  to  come  to  a  different 
conclusion.  The  defendant,  by  the  tei*nis  of  the  composi- 
tion deed,  agreed  that  the  sum  of  1000/.  to  be  obtained 
jJTom  Wilkin$(m*s  estate,  should  be  divided  amongst  all 
his  creditors  in  satisfaction  of  their  debts,  witbaut  any 
priority  or  preference.  This  shews  that  all  the  creditors 
were  to  share  equally  in  the  distribution  of  that  sum;  and 
it  was  further  provided,  that  in  case  they  did  not  all  ac- 
cede to  the  terms  therein  proposed,  and  execute  the  deed 
within  three  months  from  the  time  of  its  date,  it  should  be 
null  and  void.  It  was  contended,  that  although  all  the 
creditors  had  not  executed  the  deed,  yet  as  they  had 
agreed  to  accept  the  composition  by  coming  in  under  it^ 
they  were  barred  from  disputing  it ;  but,  it  appeared  that 
a  creditor  whose  debt  was  enumerated  in  a  schedule  an- 

(a)  15  Ves,  5«.— (J)  Cooper,  102. 
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aexed  to  the  deed,  and  who  fiad  refused  to  execute  it,  aU  iSM. 
though  most  of  the  others  had  signed,  received  the  sum  Spoonir 
of  40/.  in  full  of  his  demand,  and  thereby  relinquished  all 
further  claim  as  against  the  defendant,  without  coming 
into  the  arrangement  made  with  the  general  creditors  un^ 
der  the  terms  of  the  deed.  I  was  of  opinion,  that  this  was 
a  iraud  on  them ;  and  consequently,  that  the  deed  fur- 
nished no  answer  to  the  plaintiff's  demand,  although 
he  had  signed  it;  and  more  particularly  so,  as  it  con- 
tained a  provision,  that  if  all  the  creditors  did  not  come  in 
and  execute  the  instrument,  it  was  to  be  null  and  void. 
Although  two  of  those  creditors  who  had  net  executed, 
had  not  actually  received  a  composition  according  to  the 
terms  of  the  deed,  still  they  had  obtained  securities  to 
the  amount  of  their  dividend  under  such  composition,  af- 
ter the  deed  had  been  executed  by  the  other  creditors ; 
they  might,  therefore,  perhaps  be  estopped  from  disputing 
its  validity,  but  as  one  of  the  creditors  accepted  a  sum  in 
full  satisfaction  of  his  demand,  without  coming  in  under 
the  deed,  or  acceding  to  the  terms  therein  proposed,  and 
without  the  knowledge  or  assent  of  the  general  creditors; 
I  thought  it  was  so  far  a  fraud  as  to  vitiate  the  instrument 
altogether,  and  I  therefore  very  much  doubt,  whether  un- 
der the  circumstances,  the  defendant  wiU  be  entitled  to  any 
relief  in  equity, 

Mr.  Justice  Park. — I  am  of  opinion,  that  the  view  my 
Lord  Chief  Justice  took  of  this  case  at  the  trial,  was  per- 
fectly correct.  It  is  unnecessary  to  advert  to  any  decid- 
ed cases,  as  here  there  was  a  clear  fraud  on  the  general 
creditor^  as  one  of  them  not  only  refused  to  come  in  under 
tliedeed,  but  actually  received  a  certain  sum  from  thede* 
fendant  in  full  of  all  demands,  after  the  deed  bad  been 
executed  by  several  of  the  other  creditors.  The  princi- 
ples which  have  been  established  in  the  cases  which  have 
been  cited,  do  not  appear  to  me  to  be  applicable  to  the 


584 


CASES  IN  HILAET  TERM, 


isa^ 


Spoon  EB 

V. 

WmaToif. 


present^  as  they  turned  on  the  point  that  all  the  creditors 
had  acted  under  the  composition,  or  acceded  to  the  ar- 
rangement therein  proposed. 


Mr.  Justice  Burrouoh. — By  the  terms  of  this  deed 
all  the  defendant's  creditors  should  have  either  signed 
it,  or  acquiesced  with  the  terms  therein  contained,  and  it 
appears,  that  one  of  them,  instead  of  so  doing,  received  a 
certainsum  of  money  in  satisfaction  of  his  demand  on  the  de- 
fendant, without  coming  in  or  even  referring  to  the  terms  of 
the  deed.  This  was  clearly  a  fraud  on  the  general  credi- 
tors, and  therefore,  there  is  no  pretence  or  colour  for  nj^ 
ing,  that  the  plaintiff  is  bound  by  the  terms  of  the  deed, 
although  he  had  executed  it,  by  which  he  merely  agr^ 
to  put  himself  on  the  same,  footing  with  all  the  other 

creditors. 

Rule,  refused. 


Fridmjff 
Feb,  eth. 


Prior  r.  The  Duke  of  Buckingham. 


The  Court      X  lus  was  an  action  of  replevin,  in  which  there  were  se- 
aliowed  se<       yeral  avowries  and  pleas  in  bar,  and  on  which  issue  had 

▼era!   avow-        i  .    •       j 

ries  in  xepieTin  been  jomed  previously  to  the  last  TViniiy  Teno.  A  no- 
bj  dtcrin'l^lh^  tice'  of  trial  had  been  given  for  the  last  Summer  As- 
name  and  sizes,  ou  the  Ilth  July,  1823,  and  countermanded  on  the 
ihe^hcJZ^,  ^^^^9  ^^d  ^^  further  proceedings  were  taken  until  the 
and  ftating  the  29th  o(  January  last,  when  Mr.  Serjeant  Peake  obtained 

holding  to  have  i         •  •  j    i  " 

been  for  a  jear  &  ^^1^  "^^  to  amend  the  several  avowries  as  pleaded  by 
irjew.  Md''^  *^  defendant;  J!rst,  by  altering  the  names  of  a  &fm  and 
also bj adding  close,  throughout  the  whole  of  the  avowries;  ^cowdh/^ 
▼a^by^r*  ^y  ™^i"g  *»  alteration  as  to  the  amount  of  the  rent,  ai|d 
amoont  of  the    also  by  Stating  the  holdinir  to  have  been  for  a  year,  in- 

rcnt;  althoogb     *•/.•,/.,.,;,.  v  .     » 

isfoe  had  been  Stead  Of  half  a  year;  Mtrd/y,  by  msertmg  certain  exceptions 

joined  and  no- 
tice of  trial 

given  and  coonternanded,  and  more  than  two  terms  had  elapMd  prerioiMlv  to  the  noplicatioii 
for  the  amendment. 
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and  reservations  in  the  several  demises  as  laid  in  the  • 
avowries ;  and  lastly ,  by  adding  several  new  avowries  vary- 
ing the  amount  of  the  rent.  He  founded  his  motion  on  an  Duke  of 
affidavit,  which  stated  that  the  plaintiff  held  two  different  Buckikomam. 
farms  under  the  defendant;  that  alterations  and  reduc- 
tions had  been  made  in  the  rents,  and  that  in  some  of  the 
avowries  the  farms  had  been  improperly  described.  The 
learned  Serjeant  submitted,  that  as  a  declaration  might 
be  amended  under  similar  circumstancesj  it  would  apply 
equally  to  the  case  of  an  avowry^  and  he  relied  on  Dry  den 
V.  Lanffley  (a),  where  the  defendant  having  avowed  for  a 
quit  rent,  was  allowed,  after  issue  joined,  to  amend  by  add- 
ing three  avowries  for  such  rent,  payable  at  different 
times,  on  certain  terms,  viz.  on  payment  of  costs,  and  the 
defendant's  rejoining  gratis  and  taking  short  notice  of 
trial. 

Mr.  Serjeant  Lowes  now  shewed  cause,  and  submitted, 
that  this  application  was  not  only  made  too  late,  but  was 
too  extensive  in  terms;  or  that,  at  all  events,  the  Court 
would  not  allow  new  avowries  to  be  added,  as  more  than 
two  Terms  had  elapsed  since  issue  was  joined,  and  ev^ 
in  the  case  of  a  declaration,  new  counts  cannot  be  added 
after  the  end  of  the  second  Term.  Besides,  here  it  is 
sought  not  only  to  vary  the  amount  of  the  rent,  but  to 
state  the  holding  to  have  been  for  a  year  instead  of  half  a 
year,  which  not  only  extends  the  terms  of  the  avowries 
in  two  most  material  points,  but  would  tend  to  increase 
the  damages  and  costs  of  suit. 

The  Court,  however,  observed,  that,^if  the  defendant  did 
not  know  the  precise  rent  or  terms  under  which  the  plain- 
tiff  held  at  the  time  of  pleading  the  avowries^  the  indul- 
gence prayed  for  was  reasonable,  and  ought  to  be  grant- 

{a)  Barnes,  Srd  Edit.  2€. 
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'1804'  ed;  and  more  particularly  so»  as  tbe  plaintiff  did  not  deny 
Prioa  hi9  holding  under  the  defendant.  Tbe  rale  for  the  ameiid- 
Duke  of      "^*^*  w**  consequently  made 


BUCKIMOBAM* 


Absointe  on  payment  of  cosla. 


^J^h.^7^1         Chambers,  Plaintiff;  BIake,  Tenant;  Bamppylde, 

Vouchee. 

A  recovery  JtIr.  Serjeant  Pell  moved  that  this  recovery  might  be 
rd^bjlMcrUng  ^n^cnded  by  inserting  the  words  "  the  advowson  of"  be- 
the  word* "  the  fore  those  of  "  the  rectory  of  the  church  of  Hatch  BeckamJ* 
before  those  of  He  founded  his  motion  on  an  affidavit,  which  stated,  that 
"the  rectory     ||jg  recovery  was  suffered  in  1799;  that  there  had  been  no 

of  the  chorch  "^  '         • 

of  H."  on  aa     vacancy  since  that  period,  and  that  the  church  was  now 

that 'there  had^  '"">  ^^^  ^^^^  '■*  ^^^  ^®®^  *^  make  a  tenant  to  the  pnecipe^ 
beennovacan-   the  premises  were  described  as  the  advowson,  right  of 

cy  since  the  ^  -  •*.•■■  j» 

recovery  was     patronage  and  presentation,  of,  m  and  to  the  rectory  of 
suffered,  and     ffatch  Becham. 

that  the  churcli 

was  now  full.  Fiat. 


Monday, 

Feb.  9th.  HiLLIARD  r.  StflTH. 

In  an  acUon  JH  n*  Si^rjeaat  Omlow  on  a  former  day  ia  this  Term,  had 

against  the  de-  i      .       ,             ,           ...                   ,          »   .     .«• 

fendant  as  ac-  Obtained  a  rule,  calling  on  tbe  plaintiff  to  mew  cause, 

of  cxc'hal'e*''"  "^^^  *  **'"  of  exchange  on  which  this  action  was  brought, 

the  Court  will  and  uuder  whioh  the  defendant  had.  been  arrested,  sheald 

pUim^^^o  de!  ^^^  be  deliv€i-ed  over  or  impounded  in  tbf  IwudB  of  tlH» 

posit  it  in  the  Frotlionotary,  and  that  the  defendant  might  be  permitted 

Prothonotary,  to  inspect  it,  iu  Order  to  aseerlnia  whether  hb  sigvatore  to 

to  enable  the 
defendant  to 
inspect  it,  in  order  to  ascertain  whether  Lis  signature  to 'it  had  been  forged. 
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it  was  a  forgery  or  not,  and  that  in  the  mean  time  all  fur-  ,  j^^^ 
ther  proceedings  might  be  stayed.  He  founded  bis  mo- 
tion on  an  affidavit,  which  stated,  that  the  defendant  had 
been  arrested  at  the  suit  of  the  plaintiff,  as  the  acceptor 
of  a  bill  of  exchange  for  17/.  lOs.;  that  he  had  never  to 
his  knowledge  or  recollection  accepted  such  a  bill,  and 
that^  since  the  arrest,  be  had  applied  to  the  plaintiff  to  let 
bim  see  it,  but  which  he  had  positively  refused  to  do. 
The  learned  Serjeant  observed,  that  the  Court  of  Exche* 
quer  had  lately  granted  a  similar  application  in  the  case 
of  a  bond,  on  an  affidavit  made  by  the  defendant,  that  he 
had  been  sued  as  a  co-obligor,  and  that  he  believed  that 
tbe  signature  to  the  instrument  was  not  in  his  hand-writ- 
ing, as  he  had  no  recollection  of  having  ever  executed 
such  a  security. 

On  Mr.  Serjeant  PelVs  being  now  about  to  shew  cai|se, 
tbe  Court  observed,  that  as  no  instance  had  been  ad- 
duced in  which  such  an  application  had  been  granted  (a\ 
or  any  authority  referred  to  in  its  support,  they  would  not 
interfere  in  this  stage  of  the  proceedings,  as  it  might  have 
the  effect  of  compelling  the  plaintiff  to  furnish  evidence 
against  himself;  and  that,  if  there  were  any  grounds  for 
suspecting  that  the  defendant's  signature  to  the  bill  was 
a  forgery,  it  might  be  taken  advantage  of  at  the  trial. 
They  also  said,  that  the  Prothonotary  had  stated,  that 
he  never  recollected  an  instance  where  a  bill  of  exchange, 
bad  been  deposited  with  him  under  circumstances  similar 
to  the  present.  The  case  of  a  bill  of  exchange  differs  ma- 
terially from  that  of  a  bond  or  other  instilment  under  seal, 
as  there  the  defendant  may  crave  oyer,  in  which  case  he 
would  be  entitled  to  a  copy  of  it,  and  the  instrument  is  then 
considered  as  in  the  hands  of  the  Court.    They,  there- 

(a)  Sec  1  Tidd,  7th  edit.  610,  contra. 


^ 


Om  CAWS  rW  HII^ART  TBRIf, 


i^^       foTO, oHbred  thm  rule  to  be diacharged,  and  diredediie 
costi  to  ftlNde  the  event  of  the  trial  (a)«  ^    • 

(•)  See  ChHmimd  ▼.  Af«ni«(fc  I  Bca.  &  Pal.  117  W  wlieie  Uie  Qooit; 
ntoed  to  make  a  rule  on  the  plaintiff  in  an  actioo  on  a  bond,  to  allow 
an  officer  of  the  stomp  dutica  to  inspect  it,  becauac  the  defendant  sus- 
pected it  to  be  forged.    And  see  Thelfall  v.  ^ehtier,  7  B.  Moore, 
559. 


ilfamiay,  SiBttOH  r.  CooKB  and  Others,  Executors  of  Wii*uam 

Feb.  gik.  PEARETHy  deceased. 

Where  thede-  jThis  was  an  action  of  debt  against  the  defendants,  as  ex- 
fendant  as  ecutow  of  William  Peareth  deceased,  on  a  joint  and  aeve- 
bond,  which,  ralbond,  bearing  date  the  12th  August^  1806;  wbereby 
tblt'liirprinci-  ^^^^  ^"^  Thomos  Cooke  as  principals,  and  Peareth  the 
paU  A.  B,  and  testator,  as  their  surety,  became  bound  to  Patrick  CVatr- 
bukentt  ford  Bruce,  the  plaintiiT,  and  George  Taylor,  of  Lon- 
^IJJ^jJjJ*^  dom,  banken,  in  the  penal  sttm  of  5000/. —The  declar- 
for  the  MciiT-  ation  stated,  that  Peareth  in  his  life-time,"  and  in  the  tife- 
if.'J!™!'.'!!'"      time  of  the  said  P.  C.  Bruce,  and  Georae  Ti^lor  now  de- 

or  saros  as  9  ^  ^ 

should  be  ad-  ceased,  and  whom  the  plaintiff  hath  sunrivedy  to  wU^  oh 

bull  of  es-  the  12th  August^  1805,  by  his  certain  writing  dbf/galory, 

b''*?V"T  ^acknowledged  himself  to  be  held  and  firmly  bound  unto 

c.  dI  or  euhtr  the  Said  P.  C  Bruce^  the  plaintiff,  and  O.  Taylor^  in  the 

jJ^^^^U^  sum  of  6000/.;  yet,  that  Peareth  in  his  life-time,  and  the 

obligees),  who  defendante,  (his  executors),  since  his  death,  (although  often 

in  Londoti,  an-  requested  so  to  do^  have  not,  nor  have,  nor  halh  any  or  either 

der  a  penaltj 

of5000(.: — ^Held,>irt(,  that  the  bond  baWng  been  given  frevioos^  to  Uia.  passiggef  ^hfi|t^ste 
48  Geo,  S,  c  149,  wai  properlj^  stamped  with  a  7/.  stamp,  as  beiag  applieaBle  to  the 
aoioant  of  the  penalty  under  the  sUtata  44  Geo,  S,  c  98.  »feeomifyf  fh«t  the  band  did  Mt  «a* 
tend  beyoad  the  continuance  of  the  partnership  between  A.  £.  aad  C.  D, ;  and  couacqarstlj:». 
that  the  surety  was  not  liable  for  the  amount  of  bllts  drawn  bj  C.  D,  after  the  death  of  J#.*B. ; 
and  Uuily,  that  remittaneaa  made  by  the  sttrviTor  after  the  dosth,  mast  be  ^mfiprofamtbod  m  the 
first  place  in  liquidation  of  the  partnership  t>alance  then  due,  there  being  no  tMiIance  struck  or 
rest  made  in  the  accounts  in  the  books  of  the  obligees,  and  such  remittances  baTing  been  mad* 
on  the  general  accaani,  without  any  specific  mode  of  a|iplication. 
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of  tbeoi  tm  yet  paid  the  said  sum  of  5000/.  or  an  j  pait  tbet^       >1SSL 
of,  to  Bnce^  the  plaiiitiflT^aad  Taylor^  or  to  any  or  either  of 
them,  in  the  respective  life-times  of  Bruce  and  Taylor^  or  to 

the  piaitttilf  since  their  deaths. ^The  plaintiff  having'made 

a  prqfen  in  curid  of  the  bond,  the  defendants  pleaded 
mm  €ii  factum^ 

The  plaintiff  then  prayed  that  the  i>ond  and  condition 

might  be  enrolled,  and  which  were  set  out  as  follows : 

^  We  John  Cooke  and  Thomas  Cooke^  both  of  Sunder" 
hmd^  u  the  oountjr  of  Durhamf  bankers,  carrying  on  bu- 
siness under  the  firm  of  CooUe  Sf  Co.,  and  William  Pear-' 
eth  of  Usfoorth  in  the  same  county,  f^juctre,  are  jointly 
and  sererally  held  and  firmly  bound  to  Patrick  Craw^ 
ford  Bruce,  Oeorge  Simeon,  and  Oeorge  Taylor,  of 
Bartholomew  Lane,  in  the  City  of  London^  bankers  anil 
partnefs,  carry iog.  on  business  in  the  firm  of  Were,  Bruce, 
SimMn,  and  Taylor,  in  the  penal  sum  of  6000/.,  to  be  paid 
to  theaaid  P.  C.  Bruce,  Oeorge  Simeon,  and  George  Tay^ 
lor,  their  attorney,  executors,  administrators,  or  assigns;  ..^ 
tor  which  payment,  we  bind  ourselves,  and  each  of  us  by 
hisMielf^  for  the  whole,  our  and  each  of  our  heirs,  executors 
and  admiaistralors,  firmly  by  these  presents.  Sealed  with 
our  seals,  dated  the  12tb  Auguet,  1805.    The  condition  of 

the  bondjwas  as  follows; ^'^  Whereas  the  said  JohnCooke 

and  Tkomas  Cooke,  have  applied  to  and  requested  the  said 
P.  C.  Bruce,  Oeorge  Simson,  and  George  Taylor,  to. per* 
mit  them,  the  said  John  Cooke  and  Thomae  Cooke,  or 
persons  authorized  by  them,  to  draw  bills  on  the  said  P.  C. 
Aruee,  George  Simnom,  and  George  Taylor,  for  their  ac^ 
ceptaace  and  [payment,  they  the  said  John  Cooke  and 
TJnomaelCooke  engaging  to  pay  or  remit  to  the  said  P.  C 
JSmee,  Gmrge  Simeon^  and  Oeorge  Taylor  the  amount  of 
su^  bills,  at  or  before  the  time  such  bills  shall  becpme 
respectively  due -and  payable;  and'  in  order  the  better  to 

■   « 

seciii:e  ihe  nid  P,  C.  Bruce,  Georgo  Simeon,  and  George 
2\ggkr,  or  any  of  them,  associated  or  not  with  any  other 
person  or  persons  in  the  same  or  any  other 'firm-  of  bu«i* 

VOU  VIII.  Q  9    * 
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iiafia»  tlM  due  and  pnnctiMd  ramittaiuie  ef  moMyv'to  p^y 
the  Mid  Ulb  ao  to  be  accepted  by  diem  in  mammr  lAve- 
aaid;  and  also  tbe  paymeot  of  all  such  aum  and  aoais  of 
money  at  they  tbe  said  P»  C  Bruce,  Searye  iSSaif  on,  and 
Gkorge  TayloTf  or  any  of  tkem,  amoeiated  or  not  as-aftre- 
said,  shall  or  may  at  any  time  hereafter  adi^anoe  Air  tbe 
said  John  Cooke  and  Tkoman  Cooke^  or  which  shall  or 
may  be  due  or  owing,  or  payable  to  them  the  said  P*  C 
BmcCf  Qeotge  Simeon,  and  €horgt  Ihfieir,  or' any  of 
them,  associated  or  not  as  albresaid,  ftom  the  said  John 
Cooke  and  7%omas  Cooke^  or  any  or  either  of  them,  ai  miy 
time  hereafter,  on  any  account  whatsoerer;  Aey  the  said 
John  Cooke  and  Thomae  Cooke  here  agreed  to  execaie  a 
bond  to  the  said  P.  CL  Bmce,  George  Simeon^  and  g<jwye 
Taylor,  together  with  the  said  William  PMrelA  as  their 
surety,  in  manner  hereinafter  mentioned ;  and  in  considtera- 
tion  theieof,  the  said  P.  C.  Bruce,  George  Sknsou,  and 
George  Taylor  hare  agreed  to  comfdy  with  such  4«qiiest 
for  so  long  a  time  as  they  the  said  P.  C.  iZraee,  George  Stm^ 
son,  and  George  Tayhr  may  think  proper :   Now,  limefoi^ 
the  abore  written  obligation  is  soch,  dMt,  if  the  said  JMn 
Cooke  and  I%omae  Cooke,  their  executors  and  admibia- 
tratofs,  do  and  shall  well  and  truly  remit  to  the  said  P.  C. 
Bruce,  George  Sknson,  and  George  2by/ar,»and  every  of 
them,  aaM>ciated  or  not  as  aforesaid,  the  asmint  of  all  and 
every  such  sum  and  innns  of  flM>ney  as  they  die  said  Joftn 
Cooke  and  rAomoir  Cooke,  or.  either  of  them^  orsmy  other 
person  or  persons  authorized  by  them  or  either  of  them, 
eball  or  may  draw  on  the  said  P.  C.  Bruce,  George  Sim^ 
mm,  and  Gfeor^  Taybr,  or  any  of  them,  associated  or 
otherwise  as  aforeaaid  respedirely,  or  madie  payable  at 
their  house,  as  and  when  the  same  bills  and  nites  shall 
lespectirely  become  doe  and  payable,  and  ako  shall  and 
do  from  tiaM  to  time  well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  P^  C  Bruee,   George  Simeon,  and 
George  Taylor,  and  erery  of  them,  associated  or  Mi  aa 
afdtesaid,  their  and  each  of  their  heirs,  exeoutoi^  and  ad* 
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toinislraloni^  M  such  suni  and  sums  of  money  as  shall 
or  may  be  paid  by  them,  the  said  P.  C.  BrucCf  Oeorge 
«SiiR^it,  aud  GewrgB  Tayhrp  or  any  or  either  of  them,  as-  cZk^. 
secialed  or  tio)  aa  afiirasaid  respeetiTelyy  for  or  on  aceomit 
of  any  iiote  or  note^  bill  or  bilk  of  exdmnge  which  shall 
or  may  at  any  time  berealkep  be  drawn  by  them  the  said 
Jokn  Cooif€  and  TlUmas  Cqoke  or  any  or  ekber  of  them, 
or  aqy  person  or  pevaoos  authorized  by  them  as  aforesaid, 
and  accepted  by  the  said.  P.  CL  Bruce^  Gewge  SimfoHf 
and  Qgcrg€  Toj/^or^  or  ai^  of  them»  aasocjaled  or  not  as 
aforesaid^  or  made  payable  at  their  bopae^  and  also  all  such 
i9um  and  sums  of  money  as  they  the  said  P.  C  BrucCf 
Qeorg0  SinumBf  and  Qecrge  Jioy  lor,  or  any  of  them,  asso- 
dated  or  aotasaAN^e^aidyShaUor  may  at  any  time  hereafter 
pay»  expen^f  lend,  or  advanee  to  or  for  thei  said  JohnCooke 
and  ThamOB  Cooke^  or  any  or  either  of  them^  or  which 
abalji  or  may  at  apy  tune  hereafter  be  doe  to  Aem  the  said 
P.  C.  B^wcff  Geargti  SknsiHh  9nA  George  Tughr^  flrem 
the  said  John  Cooke  and  Thwmae  Cooke  on  any  aooouot 
ii4l#ta»ever,  tog^^tfaer  with  ioteveat  for  the  same*  ficom  the 
time  the  swie  shall  be  advaneed  and  paid  by  or  doe  and 
owing  to  them  the  said  P.  C  Bmee^  Oeorge  Simeon^  and 
OM^rgn  Toj^loTf  or  any  or  either  of  them,  associated  or  not 
as  aforesaid  respectiFely,  after  the  rale  of  6JL  per  oeni»  per 
imtknnh  and  the  usual  aad  amrnsteroed  oonuntssiou,  conts, 
charges,  damages  and  expenses,  wkicb  shaU  or  may  at  any 
time  hereafter  be  incunred,  suffered^  borne,  paid,  or  sos- 
taJned  by  the  said  P.  C  JInice,  Oeorge  SimsoMj  and 
Oeorge  Tm^for^  or  any  of  them,  aaaociated  ornot  as  afore- 
said, their  executora  or  adminislrafors,  on  account  of  the 
matters <af<H«said» and  ^Iso^all  sochsoiB  and- sums  as  they 
ika  said  P«  C  Bnmey  CkorgeSimton^  and  JEhxmge  Tmflor^ 
or  any  of  ihem,  losocialed-or  not  as  aforesaid^  shall^erimiy 
.be  tMHind.Qi  liable,  ereecuvity  io  pay,  for  or  on  aeflounD  ctf* 
theaaid  JbAo  GsoAie  and  2%onM»  CoatiDe^oranyoreitlierof 
tham :  i\eth  and  in  such  case,  the  above  wriltett  oUigatiou 
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to  be  Toidy  olhenrme  to  be  and  remain  in  full. force  and 
virtue* 

The  plaintiff  thefl  proceeded  to  assign  the  following 
bfeaohcs,  under  tbe  statute  8  &  9  Will.  3,  c.  11,  s.  8,  tiz. 
that  from  tbe  date  of  tbe  bond,  until  the  23d  Aprils  1808, 
Messrs.  Brueej  SimMcm^  and  Taylor^  continued  associated 
as  partners;  that  on  that  day  Taylor  died;  and  that 
from  thence  until  the  Ist  of  Jufy,  ISOS^Messrs.  Bruce  and 
Simmn  routinned  associated  as  partners;  that  from  that 
day  to  the  1st  January^  1809,  Messrs.  Brueet  Sir/uon^  Sfe^ 
phens<m^  and  Freen^  were  associated  as  partners;  that  on 
the  latter  day  Stephenson  retired,  and  that  from  thence  to 
the  death  of  the  said  WilHam  Peareth;  Bruee^  Simson, 
andJPreeHf  continued  associated  as  partners:  that  after /SiTif- 
phmuom*9  retirement,  tffs.  in  1811,one  H.  Mackenzie  yf  9a  ad- 
mitted a  partner,  who  continued  till  1817;  and  that  Messrs. 
John  and  lHamae  Cookef  from  the  time  of  making  the  bond 
to  the  death  of  Thomae  Cooke^  viz.  6n  the  9th  May,  1814, 

continued  asaociated  as  partners. It  was  then  suggested, 

that,  fnmi  tbe  making  of  tbe  bond  to  the  death  oFPeAr^y 
Messrsw  Cooke  ^  Co.  drew  bills  on  the  London  houses  16 
the  extent  of  600M.  for  which  they  neglected  to  remit,  and 
that  from  the  date  of  the  bond  to  the  death  of  nomas 
CookSf  the  country  housedrew  bills, and  made  notes  payaMe 
at  tbe  London  houses  tor  sums  amounting  toSOOO/.,  wftich 
were  still  due;  and  that  the  London  house  paid,  lent,  and 
advanced  to  the  country  house  sums  of  money  to  that 
amount:  that  from  the  making  of  the  bond  to  tbe  dOth 
April,  1806,  there  was  due  to  Messrs.  Bruce,  Si$nsm,  and 
Taylor,  aOOOL;  that  on  the  30th  June,  1806,  there  was 
due  to  Messrs.  Bruce  and  Simeon,  the  like  sum;  thsit  on 
the  31st  December,  1806,  there  was  due  to  Messrs,  JSruce, 
JSkmson,  Siqfkeneonp  and  Freen,  6000/.;  and  that  on  tbe 
6th  Augmstf  1810,  the  like  sum  was  stall  due  to  them. 
There  wero  also  several  other  breadies  for  the  non-pay- 
ment of  motties  advanced  by  the  several  partnerships  of 
Bruce,  Simsom  Sf^  Co.,  to  JoAn  mnd  Thonms  Cooke  during 
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tbeir  joint  lives,  and  to  Joh^  Cooke  after  the  death  of  7%o-      ^^^^ 
mas  Cooke. 

At  the  trials  before  Mr.  Justice  Burroughs  at  ChUUkaU^ 
at  the  Sittings  after  tbe  last  Triniiy  Term,  the  plaintifi; 
a^r  proving  the  ezeontion  of  the  bond,  ivhich  was  stamp-> 
ed  with  a  £7  stamp,  called   a  clerk   in  4he  hoose  of 
Messrs*  TF(0re,.J9rtfcey  ^Cok  .who  proved  that  John  and 
JThon^as  Cooke  being  bankers  at  Sunderland^  in  their 
i|siial,and  accustomed  course  of  business,  drew  bills  upon 
Were^BrueeSf  Co,  aa  their  London  bankers,  and  made 
drafts  and  notes  payable  at  their  banking  bouse,  to  answer 
which,  Cooke  Sf  Co.  remitted  bills  and  cash  to  fFere^  Bruce 
Sj;  Co.  from  time  to  time;  that  such  dealings  were  conti- 
nujBd  down  to  the  month  of  Mmf^  1814,  when  Tkomae 
Cooke  died,  at  which  period,  there  was  a  balance  due 
from  Cooke  ^  Co.  to  JFere^  Bruce  S;  Co.  of  119,634/.; 
^at  after  his  death»  the  business  went  on  in  the  same  way 
as  b^ore  $  that  no  new  Recount  was  opened,  lio  balance 
struck,  nor  rest  made  in  the  books  of  fFerCf  Bruce  Sf  Co.; 
bfit  that  bills  were  drawn  by  John  Cooke  upon  them,  and 
QOtfs  Wjeie  made  payable  by  him  at  their  banking  bouse ; 
that  remittances  of  bills  and  cash  made  by  him  to  them,  and 
continned  from  time  to  time,  were  carried  to  tbe  general  ac- 
count as  it  then  stood,  and  that  the  amount  of  the  remittances 
by  Jjphn  CookOf  subsequently  to  the  death  of  Thomas^  con- 
siden(bly  exceeded  119,584/.,  the  balance  then  due  to  fFerCi 
Bruce  Sf  Co.;  but  that  tbe  balance  was  constantly  in  fa« 
i^oiyr  of,  jtbeif  house,  and  was  never  so  low  as  5000/.;  that 
on.the  3d  Jitf/yt  1816,  Messrs,  Were^  Bruce ^  Co.susppnd- 
ed  their  payments;  and  shortly  afterwards,  John  Cooke 
becl^ne  bsnkrupt,  and  on  the  final  adjustment  of  accouuls 
between  the.  tnro  houses,  a  balaneeof  65^000/.  remained 
due  from  Messrs.  Ceoke  4r  Co»,  to  Messrs.  Were^  Bruce  ^ 
Cp*~B,ui  the  witness  allowed,  that  if  the  credits  since  the 
death  of  Thomas  Cook  had  been  applied  in  tbe  firat  in- 
stance in  payment  of  the  balance  then  due,  such  balance 
would  hav?  been  more  than  discharged. .«.For  the  de-> 
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}^f^  £HidaDli,  it  #M  ohjeeledf  Jifsi,  tbat  Cbe  boiMl  which  was 
•tamped  with  a  7/.  stamp^  being  intended  to  Mcore  ft 
Manee  of  nncertaMi  amomt,  onght^  mder  the  atattote  44 
Oea^  8y  c.  96y  Scbedale  A.  to  hare  been  stamped  witli 
a  20/.  stamp.  SeemMyf  that  mdat  the  tema  ef  the 
eonditkm  of  the  bead^  the  defeadanla,  as  execatan  ef 
WUUatn  Peareth  the  surety,  were  not  iiaUe  Ibr  any  ad* 
ranoes  made  by  Were,  Bruoe  ^  Co.,  to  JoAii  Cbofe  ai^ 
ter  the  death  of  Hhemas  Cooker  and  la^f  fbat  even  if 
they  coaM  be  considered  as  being  so  liable,  stiff,  that  the 
remittances  made  by  John  Co^ke  after  the  death  of  I%th- 
maSf  ougjbt  in  the  first  phice  to  hare  been  applied  in  re- 
duction of  the  balance  dneat  the  time  of  such  death_Tbe 
jury,  under  the  direction  of  the  learned  Judge,  fband  a 
▼erdict  for  the  plaintiff  for  6000/.  debt,  and  1^.  damages, 
subject  to  the  opinion  of  Ae  Oouit  as  to  the  BuAriency  of 
the  stamp,  the  cessation  of  the  defendaafs  liability  in  con- 
sequence of  the  death  of  Thamns  Cooke^  aad  the  exIiBction 
of  thebalance  then  due;  and  it  was  directed,  diat  if  thecpin- 
ion  of  the  Court  should  i>e  with  the  defendants  on  the  first 
point,  a  nonsuit  was  to  be  entered ;  and  if  on  the  second  or 
last,  the  verdict  was  to  be  reduced,  and  entered  for  one 
shilling  damages  only. 

Mr.  Serjeant  Bosanquet^  in  the  course  of  the  fast  Tenn, 
accordingly  obtained  a  rule  nUi  to  that  eflisct;  atidin  sup- 
port  of  the^«#  objection  as  to  the  insufficiency  of  the  stamp, 
he  relied  on  the  case  of  Scoti  r.  Atlsop(a);  seeondfy^  as  to 
the  determination  of  the  liability  of  the  defendants  under  the 
terms  of  the  bond,  he  cited  the  cases  of  Strange  t. 
Lee  (b);  and  fFeston  v.  Barton  (c),  and  in  support  of  the 
latter  objection  as  to  the  appropriation  of  the  remttlances 
made  on  account  by  John  after  the  death  of  7%omas  Cooke^ 
he  referred  to  Clayton's  case(cl),  Bodenham  v.  Pureka9(e)f 

(•)  «  Price,  SO, {h)  S  East,  484.  (g)  4  Taunt  dTS 

(d)  1  Mcri?.  57S*  >  (<)  S  Bsra.  Sc  Aid.  30. 
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apd  Brooke  y.  Snderby  (a)*  The  Court  reconunended^  that 
ikg  tkcU  ibould  be  turned  imUm  a  special  caae»  which  not 
h^Dg  been  conplied  willUi. 

JMr.  jSeigeaAl  Vmighmi  and  Mr.  Serjeant  Cross  now 
shewed  €aiise«  and  eabniitled  in  dw  first  place^  as  to  the 
ol^eetion  niised  with  rcepeet  to  the  iasnfficiency  of  the 
stmnp;  that  it  auuit  be  eonsidered  that  the  bond  was  gir- 
en  befote  the  stat.  48  Geo.  8^  c.  149  was  passed^  by  which 
a  sAmip  of  SOL  was  impeaed  on  bonds  intended  to  secure 
the  pajrwent  of  a  floctnating  balance  which  m^ht  exceed 
6000/.»  and  oFon  if  the  psoTisiens  in  that  statute  can 
be  considered  as  a  declaratcfy.  enactment,  it  cannot  ap- 
plyto  the  pcesent  case^  which  must  be  decided  dn  the 
construction  of  the  statute  44  Geo*  3^  c.  98,  and  by  which 
a^Hie  the  slaaip  on  tlie  bond  mivt  be  regulated,  as  it  was 
executed  three  yeaBU  prievionly  to  the  passing  of  the  48 
Geo.  8^  e.  149.  It  must,  thereforei  as  far  as  regards  the  pre- 
sent queation^  b^  ctmsidered  as  if  that  statute  bad  never  been 
pessedn    Now,  the  44  Geo.  9»  c  96,  made  no  provision  as 
to  the  stamp  fe^isite  to  be  imposed  on  bonds,  in  cases  of 
indeBnite  and'Auctaating  balances,  but  wbicli  was  remedi- 
ed by  the  latter  statute  of  the  48  Geo.  8.    The  penalty  of 
the  bond  dierefore  in  this  case,  must  be  considered  as  the 
sum  intended  to  be  secured  by  the  44  Geo.  8,  and  as  such 
penalty  amounted   to   6000/.   the  7/.  stamp  impressed 
on  the  bond  was  perfectly  couMstejnt  with  the  appropri- 
ate duty;  and  as  the  case  of  Scoii  v.  Allsop  arose  and 
wm  decided  on  the  construction  of  the  statute  48  Oeo.  3, 
c.,149,  ii  cannot  apply  to  the  present  question,  or  be  con- 
sidered aa  an  available  authority  for  the  defendants,  as  no 
^M^-  provision  wasmaile  in  the  44  Geo.  3,  for  bonds  which  were 
intended,  to  secure  fluctuating  balances.    In  Pruessiftg  v. 
lng{b),k  was  decided,  that  an  additional  sum  accruing  in  the 

(a)4  B,  Moorr,  M>l.— : (6)  4  Barn.  Bi  AW.  «04. 
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way  of  intieresty^  need  not,  i^itb  reftrenitetotitoMttif^^irty, 
be^€M8klera4m  co|np9tuigtlieaflM«Btof  tbesMnp^Alrtl^ 
princspftl  raa:  and  Lord  €hi«f  Justice  Ahbmt  them  «lud^ 
^  that  the  object  of  the  legislatQre  was,  to  iBipee&  a  fri^ 
rtM  stamp  duty  upon  the  sum  aotaally  4iis  M  ^  Ae-tkne 
of  taking  the  security,  and  not  upon  wluH  iMgUr  fceewie 
due  in  future  for  tbe^*  use  4>f  the  moneys    That^^wotAi 
*<  sum  of  money,''  in  the  statute  56  Che*  %  ol  t8lt  Sicbeduk 
Part  ],  meant  the  principal  sum  mentioned  in  the  note^ 
and  not  a  snm  compounded  of  principal  and  iuferest ;  tiM 
»eilntrary  decision  would  be  most  mischieprons,  and  haire 
the  efiect  of  aFoiding many  securities;  fcrtbatitliadl!»«^B 
the  constant  practice,  under  similar  provisions  applkaUe 
to  bonds  in  that  and  former  stamp  acts,  to  measure  the 
stamp  doty  by  the  principal  sum  secured,  aldNta^  inters 
est  was  always  nnde  payaUe  from  the  dale  of  the  bond,*^ 
The  accumulating  interest  in  that  case  most  be  considered  in 
tbasame  light  as  a  varying  or  fluctuating  balance  in  aboed' 
oClhisdescriptioB,  and  the  9um$eeMredin  the  language  of  the 
statute  44  Geo.  3,  can  only  apply  to  the  penalty  by  whfeh 
the  principal  sum  is  to  be  8eottred..-.jS80oiNl^j  as  to  Che 
liability  of  Peareth  the  testator,  in  bis  capacity^ef  surety? 
it  is  iquite  evident  from  the  language  of  the  condMoa  of 
the  bond,  that  his  liability  was  not  to  be  restrided  io  sans 
advanced  by  the  obligees  to  meet  bills  drawn  by  John 
C^foke  and  Thomas  XJookCf  or  either  of  them,  or  to  debts 
contracted  by  them  during  their  joint  lives  only,  but  was  to 
extend  to  the  amount  of  all  such  sums  as  the  obligees 
should  at  any  time  after  the  date  of  the  bond^  ptrf,  «r» 
pend,  lend,  or  advance,  to  or  for  the  said  John  Co^ke  sod 
TAomas  Cooke^  or  any  or  either  of  them,  on  any  aceoaat 
whatever.    So  long,  therefwe,  as  the  bnsineaa  centiDn* 
ed  in  their  hands,  or  was  carried  on  by  eitlier  ef  them; 
or  if  one  of  them  had  retired  and  the  other  eontinued  to 
carry  it  on,  and  no  new  partner  had  been  introduced,  the 
surety  would  still  have  continued  liable  in  respect  of  any 


IN  THE  POUAVH  AIID  VlifH  VBAftS  OF  GBO.  IV. 

debt  wkkh  either  of  Ike  Ckfokes  itf||bt  have  eontraeted*  J^ 
wMb  Ike  obKgeet*  A  6u|l|MNied  intentfon  cannot  be  net  up 
in  oppoaiibn  to  expreat  words;  and  here  there  k  notfiing' 
in  the  conditioo  of  the  bond  to  shew,  that  the  liability  of 
the  surety  was  to  be  confined  to  bills  drawn,  or  debts^ 
CQiUracled  during  the  joint  lives  of  both  his  principals,  or 
thM  k'WOvld  not  continue  after  the  death  of  one,  or  if  ei« 
tfaer  of  them  had  retired  Arom  the  concern.  In  the  con- 
stnub9tioii  of  instruments  of  this  description,  the  Courts^ 
hare  alwaya resorted  to  the  intention  of  the  parties ;  and  al- 
tbougfh  the  case  of  Lord  Arlington  r.  Merriekeia)^  has 
estdMibhdd  the  priiiciple,  that  a  surety  for  six  months  can« 
natboinade^inswerable  for  twelve;  yet,  there  the  condi* 
tion  of  the  bond  having  stated,  that  the  principal  was  ap< 
pointed  deputy  post-master  for  tlie  term  of  six  moi^hs  fol* 
lowing  the  date  of  the  bond;  it  is  evident  that  the  parties 
tbenaby  intended,  that  the  surety  should  only  be  liaMe  for 
thfit.  period.  Here,  however,  if  in  the  life-time  of  l%€ma$ 
Cc»kef  either  he  or  his  brother  had  drawn  in  his  own  name, 
itsmlgbt  have  been  said  that  the  surety  would  not  havebee» 
liafclet  unless  the  bills  were  intended  to  apply  to  a  partner* 
ship  tnamaotioo^  but  the  responsibility  of  the  latter  could  not 
haiw  be^n  so  controlled.  So,  if  Thomas  Cooke  had  retir* 
ed^  thestrety  would  be  still  liable,  although  the  partner- 
ship beMreen  both  the  Cookea  would  have  ceased  to  exist, 
^athabondwasintended  to  apply  to  all  transactions  as  be» 
tween  John  and  Thomao  Cooke  and  the  obligees,  although 
one  or  either  of  the  former  might  have  withdrawn  from  the 
concern;  and  if  this  be  so,  soch  liability  most  continue, 
nolwitfastandhig  the  death  of  one  of  them*  Lastly f  even 
supposing,  that  the  liabiiity  of  the  surety  was  confined  to 
advanoes  made  by  the  obligees  during  the  joint  lives  of 
Johm  and  Thomas  Cooke,  still  as  the  cowrse  of  business- 

between  these  parties  was,  for  the  latter  to  draw  bills  and' 

« 
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nake  aotai  payable  at  the  boqse  of  the  Cpnaer  aa  their 
JLoMiioii  bankeray  and  then  to  laake  renuttaaeea  tu  naeet- 

am 

OoJu.  ^uch  biUa  aad  notest  or  advances  made  in  expect  tbereoff 
it  is  qiwie  clear,  that  every  reaiittance  mustt  according  tp 
the  uatinre  of  the  tiaoaactfon,  be  considered  pro  iwato  m 
discbai^ge  of  the  concurrent  drafts,  drawn  npon  the  ob^ 
ligees,  or  discharging  the  sam  advanced  by  them  oii  jtbe 
bills  or  notes  preceding  each  remittaaoe;  end  if  efs  the 
snnis  reoutted  after  the  death  of  JTu^mas  Cooke  lieiiig  ii»- 
snfficient  to  meet  Mbseqoeni  advances,  aad  as  a  Ii^vge  ba- 
lance remained  in  respect  of  debts  incncred  befone  hi^ 
decease,  and  oonttoued  unlu|uidated  to  a  far  greater  e&* 
tent  than  the  amoant  of  the  verdict,  it  is  immaterial  whe*^ 
ther  the  liabililgr  of  the  defendant's  testalor  continued  af- 
ter the  death  of  Thomas  Cq^ke  or  not. 

Mr«  Seijeaot  BoHmfuei  in  support  of  the  rule,  smbmit- 
ted»  that  although  the  case  of  Scoii  v.  Mbop  eras  deMv 
mined  upon  a  question  arisiBg  under  the  atatuie  4&  Clrco* 
3,  c.  149,  which  was  passed  suba^ueatly  io  the  dale  of 
the  bond,  yet  that  it  bad  established  a  principle  applica. 
ble  to  the  present  question,  and  on  which  the  obpeetion  aa 
to  the  stamp  might  be  supported,  vts«  that  the  anio«ni  of 
tlie  penalty  or  penal  sum  mentioned  in  the  bond,,  is  mf  the 
criterion  for  regulating  die  amoaat  of  the  stamp,  or  the 
sum  intended  to  be  secured  by  such  an  iaslromeni;  for 
that  case  decided  in  terms,  that  a  bond  far  aeoariag  meney 
already  advanced,  and  lo  be  advanced  in  faiure  in  an  m^ 
couat  current,  canaet  be  received  in  evjdeilos»  unless  i^ 
bear  a  SOL  stamp;  although  the  obligation  was  under  a 
penalty  in  a  sum  oertaiui  and  e«6n  less  thaa  20fiQOL  U 
is  quite  clear,  Ibaf  if  the  bond  ia  question  had  been  ejc« 
eeuted  aAer  that  statute  had  passed^  it  would  haM^  fiadlen 
expressly  within  the  decision  of  that  case.  Here,  how- 
ever, although  the  penal  sum  is  only  5000^,  and  if  the 
bond  had  only  been  iateoded  to  secure  that  sum,  then  as 
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•ODD  as  it  bad  iieeti  onee  advanced  and  refmid,  tb<»'Olgect  .£^*; 
of  4be  bond  iiiig;bi  have  been  satisfied ;  yet  if  it  were  to 
be  used  as  intended,  viz.  as  a  security  fnr  a  balance  of 
a  much  larger  amount,  and  even  exceeding  20,00M., 
tben  tbefaig^est  stamp  was  reqaisite,  according  to  the  pro«- 
visions  of  the  statute  44  Oeo*  S,  c  96,  Schedule  A«,  as  be- 
ing  a  bond  given  as  a  security  for  a  sum  exceeding  20,000/.f 
and  it  therefore  ought  to  have  been  stamped  widi  a  2(M. 
stamp.  It  cannot  be  contended  for  a  moment,  that  the 
penalty  was  not  the  only  sum  intended  to  be  secured,  for 
the  object  of  the  bond  and  the  express  intention  of  the 
parties  was,  to  secure  balances  to  an  uncertain  and  indefi- 
nite amomit,  mid  even  exceeding  the  sum  of  20,OOOI.-.As 
to  Hie  extent  of  the  liability  of  the  defendant's  testator  as 
surety,  or  whether  the  bond  could  apply  to  money  advanc- 
ed after  the  death  of  Thomas  Cooke^  it  must  depend  upon 
die  apparent  intention  of  die  contracting  parties,  to  be  col- 
leeled  from  the  terms  and  language  of  the  bond.  The 
three  oUigors  were  joiody  and  severally  liable,  the  two 
first  in  their  character  of  bankers^  and  the  tbM  individual- 
ly. Tbe  two  prindpals  were  not  only  described  as  bank- 
em,  but  as  oarryiDg  on  business  under  die  firm  of  Cook$  Sf 
Cosf  and  in  die  rseiting  part  of  the  condition,  it  appears 
that  Pearetk  (the  testator),  became  surety  for  John  and 
Thmnas  Co^he^  at  either  of  them.    That  must  be  taken  to  r- 

apply  to  them  in  their  firm  or  character  of  bankers;  and 
even  if  that  were  not  so,  the  liability  of  tbe  surety  can-  it  . 

net  continue  after  the  death  of  one  of  them,  for  if  it  had 
been  so  intended,  the  words  **  or  the  snrviFor  of  them,'' 
would  have  been  introdiiced.  But  die  clear  import  of  the 
condition  is,  that  the  surety  was  only  to  continue  liable  fi>r 
bills  drawn  by,  or  advances  made  to  the  firm  of  the  two 
CooApfs  dnring  their  joint  lives,  when  either  of  them  might 
draw  bilk;  but  after  the  death  of  oge,  and  the  settlement 
of  his  aflhh«  by  his  representatives,  it  cannot  be  contend- 
ed, that  his  assets,  if  any  remained,  should  be  liable  during 
the  life  of  the  survivor*    From  the  case  of  Lord  Arlingtoti 
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\^\^  ▼•  Merrieke,  which  is  considered  as  a  leading  aulberkjTr' 
and  an  uniform  Irain  of  decisions  sincei  to  that  of  tV^esitm^k- 
Barton,  il  appears  to  be  a  clear  and  established  priadple^ 
that  when  a  change  takes  place  in  the  namber  of  pecsons  to. 
whom  a  bond  of  thb  description  ro^ht  be  given^  it  no. 
longer  exists  as  a  security,  or  if  one  of  the  obligees  diet 
it  is  at  an  end;  and  consequently,  the  liability  of  a  snvetjir 
cannot  in  such  a  case  be  extended  beyond  the  joint  Hfcs 
of  his  principals,  for  whom  he  only  intended  to  be  reapao* 
sible  during  the  continuance  of  the  partnerriup  or  con-- 
nection  which  subsisted  between  them  at  the  time  of  the 
execution  of  the  instrument.  So,  here,  the  defendanlV 
testator  might  have  placed  great  confidence  in:tbedeeeaSi»> 
ed,  and  he  was  not  bound  to  rely  on  the  integrity  or  priO'* 

ciples  of  the  surviFor; independently  ^f  which,  the  wiirds^ 

^  or  either  of  them",  roust  be  confined  or  taken  to  masft 
one  or  either,  whilst  they  both  continued  as  partotn^  and: 
carried  on  the  business  of  bankers  under  the  firm  of  G9#^«. 
^  Co* — With  respect  to  the  remittances  n»de  after  life 
death  of  ITiomai  Cooker  it  is  quite  dear,  as  there  was«a 
specific  appropriation  of  them  either  by  the  party  npmittiiig 
or  receiving,  and  not  even  a  balance  struck,  or  lesC  made  in 
the  books  of  the  obligees  at  that  time;  that  such  remittaiioes 
must  be  first  applied  in  discharge  of  the  earlier  debt^  viZf 
the  balance  due  to  them  at  the  death  of  Thomas  Cbo&r^- 
and  the  late  case  o(Sim$an  v.  Ingham  (a)f  in  which  all  the 
previous  authorities  are  collected  and  referred  to,  is  anf^ 
ficient  to  establish  that  principle.  There»  however,- there 
were  two  separate  transactions,  and  two  distinct  acornints 
rendered,  but  the  appropriation  was  not  complete;  whilst 
h^re,  there  was  only  one  continued  and  general  acoounl, 
by  which  it  appeared,  that  the  balance  was  reduced  from 
119,534i.,,to  65,000/.,  by  remittances  made  subsequently 
to  the  death  of  Thomas  Cooke;  and  in  Simson  v.  /i^- 
Aam,  Mr.  Justice  Bayley  l^ys  it  down  as  a  rale  (6)^ 

(a)  2  Baru.  &  Cress.  66. (6)  Id,  7«. 
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thot,  «  where  one  of  seFeral  partners  dies,  and  the  par-  ^2^t^ 
tnenbip  is  in  debt,  and  the  surFiFing*  partners  continue 
their  deah'ngK  with  a  particalar  creditor,  and  the  latter 
joins  the  transactions  of  the  old  and  the  new  firm  in  one 
entire  acGoonty  then  the  payments  made  from  time  to  time 
bj  the  wirTiFittg  partners,  must  be  applied  to  the  old 

t 

Lord  Chief  Justice  GiFFORD.^In  this  case,  an  applica-^ 
tion  has  been  made  by  the  defendants  to  set  aside  the  ver- 
vlict  found  for  the  plaintiff,  and  that,  instead  thereof,  a 
nonsuit  might  be  entered,  on  the  ground  that  the  bond 
on  whidi  the  action  was  brought  was  improperly  stamped, 
«nd  that  if  they  should  fail  in  that  application,  then  that 
the  damages  which  haFe  been  assessed  for  the  plaintiff  for 
6000#«  on  the  breaches  assigned,  might  be  reduced  to  the 
ram  ef  Is.  The  first  question  with  respect  to  the  nonsuit, 
-wiH  depend  on  the  construction  to  be  put  on  the  statute 
44  Ge&.  8f  c.  96.  The  bond  on  which  the  present  suit  was 
instituted,  was  entered  into  by  three  persons,  as  obligors^  t^is. 
John  and  7%oma9  Coohe  as  the  principafs,  and  Wiltiam 
PearetKw  their  surety,  in  August f  1805,  uiider  a  penalty  of 
600(K.,  conditioned  for  the  securingany  balance  which  might 
-become  due  from'  the  Cook&gj  who  were  bankers  at  Sunder^ 
Jand^  to  WerPf  BruCe^  Simsan  Sf  Co.  bankers  in  London, 
upon  a  running  account  between  them;  and  it  has  been 
contended,  that  this  bond  should  have  had  a  30/.  instead 
of  a  7/.  stamp.  By  the  44  Geo.  3,  c.  98,  Schedule  A.  it  is 
required,  that  on  every  bond  giFen  as  a  security  for  any 
sum  of  money  not  exceeding  100/.,  there  shall  be  a  stamp 
of  1/.,  and  so  on  prog^ressively,  increasing  in  amount,  ac* 
-cording  to  the  sum  intended  to  be  secured ;  and  the  words 
applicable  to  the  bond  in  question  are,  **  exceeding  4000/., 
and  not  exceeding  5000/.''-.7/.  There  is  also  another  pro- 
vision, t;tx.  that  **  for  a  bond  of  any  kind  wbateFer,  not 
otherwise  charged  in  the  schedule,  or  wholly  exempted 


^M)2  CASKS  IM  HlLAftT  TB«M| 

^y^  ^  from  duty^  tbere  shall  be  upon  any  mmber  of  words  not 
suMNUitHig  to  thiny  ooiMiioa  lor  sltsets,  of  wbichany  snch 
homd  shaU  consist,  a  sliiaip  of  U.".^fter  Ihe  pumng  of 
ihat  stetole,  i4  was  discovered  thai  many  bonds  sinnlar  to 
Ihe  present,  and  intended  to  secure  fluetualing'  hahaeet 
fiir  lacge  sastt  of  monsy ^  did  net  AH  witUn  Ub  pveviskms. 
and  in  order  to  meet  instrumento  of  that  description,  a-pan^ 
ticniar  clause  was  introduced  in  the  stotuto  48  GetK  3, 
c  149,  Sohednle,  Part  I,  by  which  it  wm  diroetad,  that  a 
bond  gir^Hk  as  a  security  for  the  rs»payment  of  any  amm  or 
sums  of  msaey  to  be  thereafter  lentt  advanced,  ov  paid,  or 
which  might  beooBM  due  upon  an  aoconat  cmvent,  toge- 
ther with  any  som  already  advaoM^ed  or  dae^  or  wiAoat,  at 
the  casemight  be,  where  tbe  total  amouni  of  the  moneysecui^ 
ed  or  to  be  ultimately  reeeverable  thereupon  ahouU  be  vb- 
certoin  and  without  any  limit,  should  he  stamped  with  a 
20i/.stamp.  From  the  latter  stoluto  it  most  be  colleeted,  that 
the  legislature  thought,  either  that  bonds  of  this  deacrip-i 
tion  had  been  altogether  omitted  in  the  44  Gea^  S,  c  W» 
or  that  if  they  were  included,  they  must  be  considered  as 
fidiing  within  the  clause  lequiring  a  stamp  on  Ihe  swnt 
of  the  penalty  in  the  bond,  or  within  dmt  which  ap^pov- 
tions  the  amount  of  the  stsmp  to  the  number  at  wotds 
used;  and  consequently,  in  tbe  48  Geo»  9^  a  new  and  ex- 
press enactment  is  introduced,  requiring  a  staaip  of  201. 
on  instruments  of  this  description,  and  givea  as  a  security 
for  the  re-payment  of  any  sum  to  be  thereafter  lent,  where 
the  total  amount  of  the  sum  secured  should  be  unlimited 
»  and  uncertain.  I  am  therefore  of  opinion,  that  this  was 
either  a  ea^iis  omissus  in  the  44  Geo.  3,  or  that  even  if  it 
were  within  it,  the  instrument  in  question  must  he  treated 
ss  a  bond  for  securing  money  to  the  exteut  of  the  penalty, 
or  as  requiring  a  stamp  of  IL  only,  according  to  tke  num- 
ber of  words  therein  contained.  This  case  therefore*  is  not 
governed  by  that  of  Scoii  v.  Alkop^  and  as  tihe  reasoning 
there  is  inapplicable,  as  it  turned  en  the  conatruotion  of  the 
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48  Oeo.  3,  and  this  bond  in  question  was  given  before  that 
statute  was  passed,  it  must  be  taken  that  it  has  been  properly 
stttiipedy  and  if  so,  the  verdict  found  for  the  plaintiiFmu&t       Cookk. 

stend» But  the  more  important  question  which  arises  in 

this  case  is,  whether  the  defendants,  as  the  executors  of 
Peareth  tfie  surety,  are  liable  for  advances  made  to  the 
Gookes,  as  bankers  at  Sunderland^  after  the  death  of  7%o- 
moi.  It  has  been  admitted  in  the  course  of  the  argument, 
tbut  this  must  depend  on  the  general  constructiott  of  tke 
bond  itfipelf,  which  must  be  carefully  and  most  accurately 
looked  at,  in  order  to  discover  the  intention  of  Ae  parties, 
so  as  to  arrive  at  a  true  ami  proper  conclusioD*  It  begins 
with  the  words  <*  We  John '  Cooke  and  Thomas  Cooke,  of 
Smiderhmdj  bankers,  carrying  on  business  under  the  firm 
of  €k>oke  Sf  Co,f  and  William  Peareth,  are  jointly  and  s^ 
veralty  bound  to  Patrick  Craiofbrd  Bruce^  George  Sim'- 
eon,  and  George  Tofftor,  of  JLondon^  bankers,  canying  on 
business  under  the  firm  of  tf^ere,  Bruce,  Simson,  and  7(fl^« 
loTi  in  the  penal  sum  of  OOOO/.,**  and  the  language  of  the 
condition  is,  **  whereas  John  Cooke  and  Thomae  Cooke , 
have  applied  to  P.  C.  Bruee^  O.  SimeoH,  and  O.  TVig^fer,  to 
permit  them  the  said  John  Cooke  and  Thomae  Cooke,  or 
persons  authorraed  by  them,  to  draw  bilk  on  P.  C.  Brucei 
O,  Sknson,  and  O.  Taylor  for  their  acceptance  and  pay* 
ment,  they-  the  said  John  Cooke  and  Thomae  Cooke  en« 
gaging  to  pay  or  remit  to  the  said  P.  C  Bruee,  G.  Simeon, 
and  G»  Taylor,  the  amount  of  such  bills,  at  op  before  the 
time  such  bills  shall  become  respec^vely  due,  and  in  order 
the  better  to  secure  P.  C,  Bruce,  G.  SHnson,  and  6.  Thy- 
lor,  or  any  of  them,  associated  or  not  with  any  other  person 
or  persons  in  the  same  or  any  other  firm  of  business,  the  due 
and  punctual  remittance  of  money  to  pay  the  bills  so  to 
be  accepted  by  them,  and  also  the  payment  of  %ll  such 
sum  and  sums  of  money  as  they  the  said  P.  C  Bruce,  G. 
Simeon,  and  G.  J!hylor,  shall  advance  for  the  said  John 
Cooke  and  Thomae  Cooke,  or  which  shall  or  may  be  due 
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or  owing,'  Ar  payable  to  them  the  dUd  Pm^C*  3f^€e%  O. 
SinuwimA'Q.  Tkfflor,  from  the  mti.Jmhm  Cmk^mA 
"Tlkomas  Cobke^  or  any  or  either  t>ftliteMitwy  timotbert- 
gfter,  on  any  aooount  wbaAerer^  they  the  aaM  JMa  ISfoie 
and  7Tkoma9  C&oke,  together  with  Wtllkuk  Ptareik  aa 
their  surety,  agreed  to-exeetite  a  bond  to  P.  €•  Bnm^  G. 
SiwisoHf  and  G.  Tofflar^  in  the  manner  and  on  the  tei^ 
themnafker  mentioned  :_And  die  abore  written  obl^[a- 
tion  was  anch,  that  if  John  Cooke  and  Tkmnas  Oooke^ 
their  execoUnra  and  adminiatnitora,  aboald  well  and  fmjy 
remit  to  P.  C.  JBmee,  G.  Simwrn,  and  6«  Teybr,  and 
ereiy  of  them  aaaocinted  or  not  aa  afinneaaid^  the  amonnlof 
all  and  erery  aach  iiuma  of  nmney  as  ^y  the  aaid  John 
Cooke  and  Tkomae  Cooke^  or  either  of  4hi«,  or  any  other 
person  aothoriied  by  them  or  either  of-  tbemt  ahauld  or 
might'diaw  on  P^C.  Bruce^  0.  Sim^m^  muA  ^Vayloor^ 
any  of  them,  nasociatod  or  otherwise  us  afm  ijaaiditsptietiae. 
ly,  or  made  payidde  ai  their  house,  aaand  wban  the  sauM 
biHa  and  notes  stuoilld  resp<^ve}y  beoospM  tf  ue»fca.|cc|K. 
then,  and  in  such'  case^  the  obiigatiatt  wan  ta4>e  vmI*"  •  It 
appaam  to  ma,  thai  the  objfl|y|r«hei!ir(>pfi|ieipalohHgom  in 
this  bond^and;^  fiurpfllnor  whidi  the  dalhiidant'a  tfeatn- 
tor  became  suratyt  was,  to  secgre  to  t|ie  Ltmiomkowm^mtb 
adranoea  aa  tbey  might  make  lo  the  jStmde^mmditome, 
constituted  as  it  then  was  of  the  two  pailwn  «4a4ii  «nd 
Thomas  Cooke;  e^nd,  in-order  to  carry  the  bond  fiiflliar, 
w  extend  its  terms  as  against  the  umotf^  jt  nt^lht  nsoat 
expressly  to  afipear  on  the  iiioe  of  the  inptrpnmitt  tfaat  be 
intended  or  pivposed.to  loafce  hims^f  lialilpik^iot  onljr^ 
that  firm  aa  then  constitttted»  but  afam  ,to .  ra^dtyjaaiialf 
accountable  for  billa  drawn  byt  or  ^adranoea  :atade4i»  the 
aunrircr.    It,  has  bean  aaid,  that  the  aitraty  was  lo  be  lia- 
ble in  raapfct  of  all  aoom  iMlraaced  to  meat  hiUs  diawa 
by  both  the  Gookee  or  either  of  them;  atd  thnt^  tiasn 
qaently,  so  kmg  as  the  byaiaom  coatiaoed*^  thei|r.^aafis» 
er^ither  of  them,  he  waa  liable  in  raapect  ^  aajr  debt 
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whieb  either  might  contrMrt  witii  Bruce  Sf  Co^  as  there  vj^t^ 
was  ootbliig  in  the  eonditiou  which  oottfined  the  surety's 
liftbiltty  to  debts  eontmeted  dtiriog  the  joiiit  lifes  of  tlie 
Caokm-;  but  iS  such-  were  his  aDtentaon,  why  were-aot 
words  to  that  effisot  introduced  ?  viz.  such  as  *'  at  what" 
ever  time  such  bills  shall  hare  been  •  drawn,  whether  dur- 
ing the  partnership  or  afterwards,  or  on  any  account  what- 
soever/' Without  the  introduction  or  addition  of  any  such 
words,  I  think  that  those  or  **  either  of  them,"  must  be  con- 
fiued  to  the  acts  of  eithei'of  the  Cookes^  during  the  existence 
of  the  co-partnership ;  and  consequently,  coikXA  have  no 
effect  after  thatperiod.  If. the  bond  bad  been  aseant  to 
extend  to  acts  of  either  of  the  Cookes  beyond  the  term 
of  the  partnership,  such  intention  should  not  only  bare 
appeared  on  the  ftice  of  the  instrument,  but  it  should  bare 
been  expressly  stated  that  the  responsibility  of  the  surety 
was  to  be  extended  to  the  surrivor  of  his  principals,  or 
tbat  he  understood  it  to  be  so  at  the  time  the  bond 
was  giren.  The  surety  might  consider  himself  secure 
by  relying  on  the  character  and  integrity  of  the  deceas- 
ed J%omas  Cooke^  as  long  as  he  continued  a. partner; 
and  that  migfht  hare  been  one  of  his  principal  objects  or 
iDotires  fbrbeooming a  surety ;  and  if  he  had  been  request- 
ed to  bare  extended  bis  liability  beyond  the  life  of  the 
duceased  partner,  or  be  still  answerable,  for  advances  made 
to  Jehn  Cooke  alone  idler  the  death  of  his  brother,  be  might 
iMferefased  tohaTedoneso:  orbe  might  have  been  willing  to 
bind  bis  representatives  d  uring  tlie  Kfe  of  Tko9ut$Cooket  but 
not  afterwards,  andnet  to  make  them  ehurgeable  until  the 
deosase  of  both....The  only  remainittg  question  is,  whether, 
on  the  eridenoe  adduced  at  the  tria^  any  part  of  the  balance 
doeft-em  «/ote  and  TkemmCeoke  at  the  lime  of  the  death 
of  the  latter  was  still  unpaid,  or  remai  ned  undischarged.  It 
bus  been  admiHed,  that  no  reit  or  distinction  was  made  in  the 
aoeounts  at  that  period ;  but  the  parties  went  on  as  if  noriii^g 
bad  happened,  and  tbe  subsequent  remittances  were  caiw 
.  vol.,  vf II.  n  u 
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1^^      ried  to  the  aocooBtef  the  g«Miml  balance;  and  it  vib  prav^^ 
ed,  that  Ibe  remittaaoea  oiade  after  the  deaA  <tf  2iftcNM» 
.  Cooke  were  aiore  than  sufficieiit  la  eover  the  babuioe  then 
doe.    Now,  U  is  an  eataUiehed  principle,  thai  if  a  debtor 
does  not  make  a  specific  appropriation  of  a  sunn  remitted 
to  account  at  the  time,  and  such  account  is  contiaued  aa 
one  general  unbroken  and  conaecultTe  aecounlv  tha  sun 
remitted  must  be  taken  as  appliad>le  to  the  U^idation  of 
the  earliest  babmce  doe  from  the  debtor,  and  the  09odiim 
is  bound  so  to  appropriate  it    That  prineipie  applies  mafl^ 
forcibly  to  the  present  case^  and  it  was  for  ^  interest  of 
all  partial,  that  the  remittances,  subiequently  to  the  daallft. 
of  Tkomu9  Cooho,  should  her  applied  first,  in  Kqoidali^  of 
the  old  balance  I  and  more  particularly  so,  as^a^  balan^o^ 
was  to  carry  interest  as  against  John  and  JkomatP^a^* 
As,  therefore,  it  appears  to  bm,  that  the  vemittaiKiea  ma^^ 
subsequently  to  the  death  of  the  latter,  ought  to  haut 
been  first  applied  in  liquidation  of  the  oU  balaace,  or 
debt  of  the  iongeat  standing;  and  I  think  tUa.  rule  must 
be  smde  absalote,  by  reducing  the  verdict  to  oae  sfaJUiqif 
damages. 

Mr*  Justice  PAn«:«^  I  am  of  the  same  opinion,  and  if 
the  date  of  the  bond  be  4)onsidered,  it  is  quite  dear  thai 
the  case  of  Soott  t.  AUeop  cannot  apply,  as  it  was  decid** 
ed  on  the  couatructkm  of  the  statute  4S  Ge04  8,  €.14% 
which  had  not  ho&a  passed,  nor.  the  stamp  duty  theaabyieiH 
quired,  imposed  at  the  time  the  bead  inqueatioD  waaoxecuife^ 
ed.  With  respect  to  the  material  pointas  to  tbeooaatruclJeA 
of  the  bond,  it  appears  to  me  to  be  the  evident  intentioOf  of 
the  parties  to  confine  its  operation  to  such  saam  as  shauld 
be  advanced  by  the  obligees  duiinf^  the  joint  tives  of  Jo^u 
and  7%eataa  Cookof  and  although  it  has  been  said,'  thai 
it  most  be  taken  to  cover  such  advances  at  all  times  dni^ 
ing  the  life  of  either  of  them,  yet,  it  appears  to  me,  that 
the  parties  tbemaelres  understood  the  distiuctioB  between 
an  extended  or  confined  liabiN^  at  the  time  of  die  execu- 
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tkm  of  ih«F  limmiiA^m.  The  death  of  ode  of  the  obligees 
wiM  not  to  htfytt  tbt  otbeffi;^  m  tbey  were  enpofrered  te 
tmi^  9iifBne€^i  #beth«t  Ihey  were  <is»oomted  with  any 
^ke^  pet^m  or  MY;  bttf  thdf  expre6«f}o»  is  trttogether 
ottine<l,  wiMfit  ftietitidtf  is  ittade  of  the  pafi^ies  Who  «re  to 
drnw  oif  th^  ofol)^s*f  so  thiat  when!  Peareikf  t»  m^etjy 
<kiMented  (b  M<«oiue  DMIe  foi"  bills  dratwn  by  his  priiiei«« 
l^als  JerAn  atfd  Thdfndif  Cocke,  or  either  of  them,  the  words 
^associiated  or  rioe"  havifrg^  been  entirely  dropped  or  onrit- 
ted,  those  <<  or  eifhet"  of  Cheta^'  can  only  apply  to  aets  done 
by  eithef  of  the  Choke*  daring  the  eontinnance  of  their 
<^-parfDer^hip.  So  the  sitrcfty  was  to  be  liable  to  the 
dmonfyt  of  afl  srttiA  sums  as  his  principals,  or  either  of 

(iMftt,  might  draw  Oti  the  obligee^: that  must  be  lak«f>  to 

apply  to  biHs  drawn  ffi  theif  panff ei*sh1p  ehai^eter,  and  for 
the  payment  of  which  the  surety  was  to  be  responsible.  In 
W^on'  v:  Barton  (a),  it  was  dedded,  that  a  bondf  given  to 
fi^e- pultons,  to  indeiOnify  them  or  anyofthem,  for  advances 
made  by  theiA  as  bankers,  did  not  extend  to  sums  advane* 
di  ilftei^  tiKd  decease  of  one  of  the  five  by  the  tmtt  swv'ii* 
vors«  and  Sir  JTames  Mansfield  there  said  (6),  'Mbat 
it  resulted  fromf  the  authority  of  all  decided  cases,  that 
wbete  ofie  of  the  obligees  dies,-  the  security  is  at  an  ^nd } 
thai  it  Was  not  necessary  to  enter  into  ehe  reasons  of  those 
decisfOiKl^  but  that  there  might  be  very  good  reasons  for  such 
a'  construction;  as  it  was  very  probable  that  sureties  might  be 
hid  need  to  etrfer  inrto  sucha  seewrity,  hf  a  eonfidenee  wbieh 
they  reposed  in  the  integrity,  drfigenree,  cautioii,  aad  ac-* 
curacy,  of  one  or  tWdof  thepartnera!  that  in  the  nature  of 
things,  there  cannot  be  a  partnership  consisting  of  several 
penons^  inwlkichthere  ate  not  some  persons  possessing  these 
qualfties  in  a  greater  degree  than  the  rest,  and  it  may  be, 
fhat  the  partner  dying  or  going  out  may  be'  the  very  per-< 
sdn  on  whom  the  sutetles  relied;  it  w^^bld,  therefore,  be 

(«)  4  IVunt.  078.-*^^^)  Id.  #SS; 

•    '    »     ^SbJ8 
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i^^r  ▼pry  nnroMonable  to  hold  the  surety  to  hin  contnict,  a<l 
ter  sach  chaiige/'...That  obseryatioD  applies  much  more 
^  forciUyt  or  even  in  a  tenfold  degreot  where  the  confidence 
r^lKMed  ia  with  reference  to  the  contracting  of  debts  byseve- 
nil  obligors.  If  for  instance,  a  father  and  son  are  coDttected 
in  partnership,  the  former  alone  might  be  in  affluent  or  suffi- 
cient circumstances;  it  is  very  natural  to  suppose,  that  a 
surety  might  be  willing  to  become  responsible  for  him,* 
bat  might  hesitate  to  do  so  for  the  son  alone ;  or,  in  other 
terms,  that  he  would  depend  entirely  upon  the  father  dur- 
ing the  continuance  of  the  partoenBhip. With  respect 

to  the  question  as  to  the  appropriation  of  the  scTeral  sums 
remitted  by  John  Cooke^  afker  the  death  of  his  brother 
TTkomoM,  this  case  differs  materially  from  that  of  Siwts&n 
T.  Jngkun^  as  there  the  obligom'  were  bound,  whether 
tbe  firm  should  be  changed,  or  they  should  be  associ- 
ated with  any  other  perMin  or  not.  There,  too,  there 
was  a  rest  and  settlement  of  the  accounts;  and  the  Court 
merely  decided,  that  there  could  not  be  a  complete  ap<« 
propriation  until  a  communication  had  been  made  fo  the 
party  who  was  to  be  affected  by  it :  but,  eren  from  that 
case,  it  appears,  that  in  the  absence  of  any  specific  appro- 
pHatiott,  the  sums  remitted  afker  the  rest  in  the  accounts, 
ought  first  to  be  applied  in  liquidation  of  the  old  balance. 
And  here,  it  appears,  that  remittances  were  made  a& 
ter  the  death  of  I^omas  Cooke^  which  were  more  than 
sufficient  to  pay  the  bahnce  then  due;  so  that  on  the 
whole,  it  appears  to  me,  that  the  rule  for  reducing  the  dam- 
ages to  one  shilling,  must  be  made  absolute. 

Mr.  Justice  BuaRouoH._There  is  no  gi^und  what- 
ever  as  to  the  application  for  a  nonsuit,  on  the.insufli- 
ciency  of  the  stamp.  If  the  objection  were  tenable,  the 
statute  48  Gto.8,  c.  149,  would  have  been  altogether  unne- 
cessary; and  which  was  passed  for  the  express  purpose  of 
meeting  an  instrument  of  this  description.  With  respect 
to  tbe  construction  of  the  bond,  if  I  had  thought  at  Nisi 
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Prius  afl  I  now  do,  I  should  have  entertained  no  doubt 
whatever  upon  it,  for  the  condition  is  in  the  nature  of  a 
contract  between  the  principal  obligors  and  obligees,  in 
their  respective  characters  of  bankers,  and  for  the  perform- 
ance of  which,  the  former  were  to  be  liable  to  the  latter, 
whether  they  were  associated  with  any  other  persons  or 
not,  either  in  the  same  or  any  other  firm  of  business.  It  was 
not  intended  to  provide  for  debts  contracted  aAer  the  death 
of  one  of  the  principal  obligors,  but  the  surety  was  only  to 
be  liable  for  such  sums  as  should  be  advanced  to  meet 
bills  drawn  by  them  during  their  co-partnership;  for  the 
condition  in  terms  is,  that  if  they,  t;£8.  John  and  Thomas  ' 
Cooke,  or  either  of  them,  their  executors  and  administra- 
tors, should  remit  to  the  obligees  the  amount  of  all  such 
sums  as  the  two  Cooies,  or  either  of  them  should  draw, 
then  the  bond  was  to  be  void.  It  therefore  appears  to 
me  to  be  the  obvious  meaning  of  the  parties,  that  the  sure* 
ty  was  to  be  liable  only  during  the  continuance  of  the 
partnership  for  the  amount  of  bills  drawn  by  both  of  the 
partners,  or  one  or  either  of  them ;  and  if  h>  were  to  conti- 
nue liable  after  the  death  of  one,  the  condition  ought  to 
have  been  more  explicit  in  terms. —I  entertain  no  doubt 
whatever  as  to  the  appropriation  of  the  sums  remitted  af- 
ter the  death  of  Thomas  Cooke,  as  they  ought  to  have 
been  first  applied  in  reduction  of  the  balance  then  due. 
The  rule  therefore  for  reducing  the  damages,  and  entering 
a  verdict  for  the  plaintiflT  for  one  shilling  only,  must  be 
made 

Absolute. 
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Where  the 
defendaatt  un 
being  served 
with  a  role  of 
Court,  reqair* 
log  him  to  re- 
initate  the 
plaintiff's  pre- 
mises fortho 
with,  said,  that 
he  conid  nvt 
begin  to  set 
aboat  it  for 
three  months; 
and  an  attach - 
'1  ment  agafbst 
him  was  mov- 
ed for,  four 
days  afier  such 
service,  on  the 
ground  that  he 
had  cot  then 
commenctd  to 
comply  with 
the  terms  of 
the  rule,  the 
Court  directed 
the  attachment 
to  issue,  al- 
though it  was 
sworn  that  it 
would  have  re- 
quired threo 
months  to  com- 
plete the  rein- 
statement of 
the  premises, 
from  the  time 
of  the  service 
of  the  rule. 


DODIMOTON  r*  HvpsOM. 

JH R.  Setjeant  P^ake^  having  oq  tlie  6A  infftont  obtaip^4 
a  rule  to  shew  cause  why  a  writ  of  attachment  of  coatempt 
should  not  be  issued  against  the  defendant^  for  disobedi- 
ence of  a  rule  or  order  of  this  Cour^  r^qif  iriag  bioii  ^t  bi9 
own  expense,  to  reinstate  the  plaintiff 'a  premisea  forlbviA; 
and  in  respect  of  which  the  present  actioa  wss  brofight,  09 
an  affidavits  which  stated,  that  the  plaintiff  bad  aut^prj^fxl 
a  person  under  a  pow^r  of  attorney  to  ma)^  a  dex^jB^d  PP 
the  defendant,  to  copyply  with  thip  t^i^a  pf  th;^  on^i 
and  that  such  person^  or  the  2d  instat|t,  a^l^o^d ji^lj^  p^i^^ 
nally  served  the  defendant  with  a  copy  of  t^f  QTfl^r  or 
rule  of  Court,  and  at  the  sane  tioie  product  aad  she^r^ 
him  the  original,  ;and  power  of  attorney,  ^x^^  p\sp  diW^a^* 
ed  tlie  defendant  to  reinstate  the  p;>eqfis^s  fofi]^witkvf'h^ 
he  s^idt  that  hf  could  not  beg^o  to.seMhput  jU  fpr  tltr^f 
months.  Ix  was  also  sworn,  that  he  had  done  RotUw  in 
pursuance  of  the  order,  nor  taken  any  steps  to  ^ou^y  with 
it  at  the  time  of  the  application  fpr  the  attacbw^nf,  or  sinp^ 
althougli  eight  days  had  elapsed  ;^pce  tba  Sf^ice  f^  4f^ 
mand  bad  been  made. 

Mr.  Seijeant  Vaughm  and  Afr*  S^fj^at  'Pad^  now 
shewed  caus^,  on  affidavits  of  tipo  defi^daat  m'^  Ma  fvrr 
veyor,  who  stated,  that  from  the  time  of  the  service  an44^ 
maod,  it  would  require  three  months  at  least  to  effect  the 
reinstatement  of  the  premises,  as  the  wall  could  not  be 
rebuilt  on  the  spot  where  it  origioally  stood,  without 
violating  the  56th  section  of  the  building  act ;  and  it  was 
therefore  submitted,  that  the  attachment  ought  not  to  have 
been  moved  for,  until  the  expiration  of  that  period,  from 
which  alone  the  defendant  could  be  considered  as  having 
been  guilty  of  a  contempt;  and  although  he  stated  that  he 
could  not  begin  to  set  about  the  work,  yet  no  reasonable 
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time  bad  been  allowed  bini  for  tbet  purpose  since  ibe  de*       >^^^ 
mand;  and  if  a  party  be  called  on  Co  pay  money  on  a  cer-    Dodikotom 
tain  day»  no  attasbneni  can  be  issued  against  bim  until      HuoUic, 
tbat  day  bas  passed,  altbougfa  be  might  bave  said  at  tbe 
time  of  the  demand,  that  be  nearer  would  pay  the  snm  de^ 
manded. 


Lord  Chief  Justice  6iPPORD..-^The  application  for  the 
attachment  in  this  case,  was  not  made  on  the  ground  that 
the  defendant  had  not  completed  the  reinstatement  of  the 
plaintiff's  premises,  but  because  he  refused  to  set  about  it 
altogedier,  and  he  had  not  even  made  a  beginning,  or 
done  any  thing  in  pursuance  of  the  order,  from  the  time 
of  (he  demand  and  service,  to  the  day  of  the  application 
fbr  the  attachment,     if  be  had  even  evinced  an  intention, 
or  shewed  a  disposition  to  make  a  commencement,  the  case 
might  have  been  different;  or  if  he  bad  been  prevented 
from  so  doing  by  the  inclemency  of  the  weather,  or  any 
other  sufficient  cause,  it  might  have  been  an  answer  to  this 
application.     But  the  defendant,  either  through  perverse- 
ness  or  ill  advice,  supposes  that  by  reinstating  tbe  plain- 
tiff's premises,  he  is  merely  bound  to  set  up  what  be  has 
improperiy  pqlled  down.      But,  if  a  person  pull  down  his 
neighbour's  wall,  and  it  is  necessary  that  another  shall  be 
erected  in  its  stead  according  to  the  provisions  of  the 
building  act,  it  must  be  so  done;  and  the  plaintiff  in  this 
case  is  not  to  suffer,  because  the  wall  cannot  be  rebuilt  or 
placed  in  its  former  state,  without  putting  the  defendant 
to.an  additional  expense,  in  consequence  of  the  provisions 
of  an  act  of  parliament  being  required  to  be  complied 
with*    The  plaintiff  is  entitled  to  have  his  premises  restor* 
ed  to  their  former  state,  whatever  expense  may  be  incur- 
red by  tbe  defendant  in  so  doing.     Tbe  Court  is  called  on 
to  decide  according  to  the  law  and  justice  of  the  case,  and 
cannot  be  influenced  by  party  feeHng,  and  although  it  bas 
T^e^n  said,  rhat  the  defendant  ha%  not  had  suiBcient  time 
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of  the  Capital  othatCf  in  oaae  be  had  Ibms  farougiit'  hrtiwiB 
X11V11TBI4L     tdfMn  aiid  tried  oa  en  indidineiilmiaerimiiuil  eherge^  The 
BiAueovf,    i^^y  *•»">*  *  v^fdicl  for  the  plaintiff;  daaagee  IDiai^  be- 
ing the  velae  of  tbe  geode  es  evoro  to  iiev^  beee  00  Ae 
pnNBisei  at  the  time  of  the  fire.  * 

Mr.  ShMjeeui  Ihddy  in  Ibe  kit  IWm  applied  fer  a  rak 
am,  that  this  rerdict  m^t  be  aet  aside  aari  a  Mar  irfai 
gnvalady  ou  three  groandst    Fir$iy  a  misdirecfion  ef  ^ 
learned  Judge  tothejory;  Seeondfy,  tbel  the  plsiatiir^ 
vitaewesbad  been  guilty  af  perjury  9  and  aflldavte  wane 
prodnatd  to  shew,  thai  Irn^  bille  had  beea  Ibvod  by  Ilie 
grand  jury  ofilf uMleiejr  against  the  plafartiff,  Ms  brother, 
and  seresal  otham,  far  a  conspiracy  to  ^firand  the  fle^ 
oflice  of  the  snm  insnred,  and  sought  to  be  recoveredby 
this  aetssn;  and  /adfy,  that  from  the  paUiaity  ^rlnch 
bad  he^n  gircn  to  the  proceedings  at  the  trhil,  a^iespeet^ 
able  warehQUseman  who  bad  seen  thenal«a0ofllie«ra- 
deaee  in  the  newspapers,  as  well  as  a  person  by  the  aane 
of  ffunif  who,  together  wilh  tb^  pfaantiirs  bsathir,  ares 
a  •prisoner  in   Herif^d  gaol   on   a  ch«t^  of  mnrier, 
had  voluntarily  come  forward,  and  diadosed  upon  Oath, 
facts  which  would  clearly  prove  that  the  pl^tiff^sda- 
mand  bad  been  supported  by  unparalleled  and  pre-concert- 
ed Aaad,  with  respect  to  the  goods  alleged  to  have  been 
burnt  t-^aud  other  afldavits  were  produced,  stating  that 
seenDely  any  of  the  goods  were  on  the  premises  al  the  tine 
of  the  fire ;  but  that  they  had  been  re-aold  and  delivered  to 
the  reepeettve  .pwehasers,  with  an  express  view  to  Ihe  ae- 
coBiplisbmont  of  this  particular  fraud  on  the  insurance  oSee. 
The  learned  Serjeant,  in  support  of  the^ft  ground,  sab* 
mittadf  that  the  learned  Judge  had  laid  it -down  loo  hrscid- 
ly  to  the  jury,  in  stating  that  they  should  entertain  the 
same  certainty  with  respect  totheplaintiflfs  gailt'as  wonid 
justify  them  in  convicting  him  on  a  criminal  charge;  for 
thai  ia  a  civil  action  of  this  d€8cri[>tion,  it  was  fully  com- 
petent to  the  jury  to  decide  on  the  Ixilance  of  probabilities 
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gifm  iti^vtdeaoe^  aftinaiiyotlMr  oftst  whefc*etlMyin>itld  be  ^^^ 
warranted  mfiDdingagftiiMt  the  plaintiff^  if  he  fidled  to  make  Tuu  btsll 
out  hie  claim  to  Iheir  aatiaiaetioii,  altboHgfa  arson  migliC  bbaitiioiit, 
not  have  been  proved  against  bim :  for  if  the  loss  had  been 
occasioned  by  tbe  gross  negligence  of  the  plaijitiiF  or  bis 
servants,  unaccompanied  with  guilt,  the  defendant  would 
have  been  entitled  to  a  verdict;  as  in  Bellw.  Cantairs  (a)f 
where  a  neatral  ship  was  condemned  from  the  want  of 
necessary  documents  to  entitle  her  to  tbe  privileges  of  her 
national  cbanicftcr ;  it  was  held  that  the  underwriter  was 
mot  liable,  although  there  was  no  express  warranty  of 
each  character}  the  neglect  of  the  «ihip  owners  themselves, 
who  were  bound  at  their  peril  to  provide  proper  national 
^oeomento  for  their  ship,  being  in  such  a  ease  the  efficient 
cause  of  the  loss.  Seeomcfy^  as  bills  had  been  found 
^j^nst  the  plaintiff  and  others  for  a  conspiracy  to  defiraud 
tho  lirc»-offiise  aince  the  trial,  added  to  the  imputotion  of 
peguiy  to  the  plaintiff's  witnesses,  was  of  ttadf  sufficient  to 
tend  the  cause  down  to  be  re-tried;  and  laaiiy^  as  the  a£- 
^dafits  tn  support  of  the  fraudulent  conduct  of  the  plam- 
tiS^  disclosed  fiicts  of  which  the  defendant  could  have  had 
Ao  knowledge  at  the  trial,  he  was  in  eflect  token  by  sor- 
.prJse,  and  was  consequently  entitled  to  a  new  triaL 

The  C09H  were  clearly  of  opinion,  that  the  directions 
of  the  leareed  Judgte  to  the  jury  were  perfectly  correot, 
M  Ibe  qoeeljon  for  tbeir  considemtion  was,  whether  the 
fhiinAiff had  set  (ire  to  bis  premiseB  ornot;  end  the  de- 
(miwt  relied  oo  tbe  faet  of  his  having  wilfully  or  ifUem^ 
timalfy  done  so,  which,  in  point  of  principle^  emhtafled  the 
same  question,  as  if  be  had  been  put  on  his  trial  on  the 
pbMge  of  aieoo,,^Witb  iiespect  to  the  Abjectioa  an  to  bills 
having  been  found  against  the  plaintiff  and  others,  to  de- 
fraud thfi  office,  and  perjury  ip  the  pkinltff'e  witnesses, 

(«)  U  East,  374. 
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there  appear  to  bare  been  many  applications  for  new  tnalsf 
on  the  suggestion  that  sach  facts  hare  existed,  but  in  none 
Bbaumovt,  of  which  the  party  applying  appears  to  have  succeedeiL 
In  the  Critklade  cases,  of  Benfield  v.Peirie  and  Petrie  v. 
Jliitles(a)f  where  the  ground  of  the  motion  was,  that  a  bill 
of  indictment  bad  been  found  for  frarjury  against  the  prin- 
cipal witnesses,  Lord  Manqfield  said,  **  that  the  granting 
a  role  for  a  new  trial  for  such  a  reason,  would  hatieajnost 
alarming  and  dangerous  tendency,  as  it  would  open  a  door 
for  constant  scenes  6f  perf  uVy,  and  tempt  a  party  to  cause  ex- 
ecution to  be  delayed  by  indicting  bis  adversary's  witnesses. 
So,  in  fFarwick  v.  Bruce{b)f  where  a  rule  was  obtained  for 
staying  execution  upon  a  judgmeht,until  the  trial  of  an  in* 
dictment  Ibr  perjury  against  two  of  the  plaintiflTs  witnesses 
in  the  action,  the  Court  ordered  the  rule  to  be  discharged 
with  costs ;  and  in  Bartleii  v.  Pickersgill  (c).  Lord  Keep- 
er Henley  refused  a  plaintiff  leave  to  file  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  in  consequence  of  a 
conviction  of  the  defendant  in  the  original  proceeding  for 
perjury,  which  conviction  was  obtained  on  the  evidence 
of  the  plaintiff  in  the  suit,  as  well  as  of  other  witnesses. 
And  in  the  late  case  of  The  Attorney  General  v.  fFoad^ 
head  (d),  the  Court  of  Exchequer ^  after  verdict,  refused  to 
arrest  a  judgment,  on  an  affidavit,  that  a  bill  had  been 
found  against  a  witness  indicted  for  perjury  on  a  material 
point  of  evidence  given  by  him  at  the  trial;  and  Lord 
Chief  Baron  Thomson  there  said,  that  ^it  would  be  preg- 
nant widi  the  greatest  niischief,  if  eve6  a  conviction  of  per- 
jury on  evidence  given  by  a  witness  were  to  be  received 
in  answer  to  a  verdict." 

The  rule  was  accordingly  limited  to  the  latter  ground 

(s;  M.  T.  9,%Geo,  9»  K.  B.  sTtdd,  7tli  edit.  914 {h)  4  Mao< 

&  Sclw.  140. (c)  1  Eden*a  Cas,  Chan.  516.   S.C.A  East.  577. 

ncte.'-  {i)  t  Price,  S. 
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ouly,  viz.  the  affidavits  of  the  warehougeman  and  JBurUt       .j^'^^,. 
and  granted  OQ  the  terms  of  Ibe  defendant's  withdrawing     TnuiiTBLt. 

tfm 

the  affidavits  relative  to  the  perjury  of  the  plaintiff's  wit*    Bbavmont. 
nesses  and  the  conspiracy,  and  on  payment  of  costs. 

Mr.  Serjeant  Faughan  and  Mr.  Serjeant  Pell^  in  the 
course  of  this  Term,  shewed  cause  on  affidavits,  tending 
in  substance  to  contradict  those  filed  on  behalf  of  the  de* 
fendant ;  and  they  submitted,  that  as  those  of  the  plaintiff's 
brother  and  Hunt  were  principally  relied  on  by  the  de- 
fendant, they  should  be  received  with  great  caution,  or 
perhaps  were  entitled  to  no  weight  whatever,  under  the 
circumstances  in  which  they  were  then  placed.  The  learned 
Judge  who  tried  the  cause  has  not  expressed  himself  to  be 
dissatisfied  with  the  verdict,  and  it  has  not  even  been  in- 
ferred that  it  was  against  the  weight  of  evidence;  and  al- 
though the  plaintiff  might  have  been  guilty  of  one  crimen 
it  does  not  follow  that  he  was  implicated  in  the  transaction 
with  which  he  is  now  charged.  Neither  can  a  new  trial  be 
granted  on  the  ground  of  surprise,  as  the  defendant  bad  an 
opportunity  of  enquiring  into  all  the  fiicts  relative  to  the 
fine  previously  to  the  trial;  and  the  plaintiff  could  have 
no  interest  in  the  result,  as  the  policy  had  been  deposited 
with  his  creditors,  and  as  it  was  proved  that  the  goods 
were  purchased  and  sent  to  the  premises  the  day  preced- 
ing the  fire,  and  no  evidence  was  offered  to  shew  that 
they  had  been  removed,  the    plaintiff  was  most  clear- 
ly entitled  to  recover ;  and  more  especially  so,  as  some 
part  of  them  were  found  in  nearly  a  consumed  state  on 
removing  the  rubbish  after  the  fire,  and  it  must  therefore 
be  now  assumed  by  the  finding  of  .the  jury,  not  only  that 
the  goods  were  on  the  premises,  but  that  they  were  not 
wilfully  set  fire  to.    It  is  evident,  that  if  the  cause  goes 
down  to  be  re-tried,  there  cannot  be  a  fair  and  impartial 
trial,  after  the  circumstances  which  hare  transpired  re- 
specting the  murder  in  HertfoTd$hire^  and  it  is  not  enough 
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-i?f^r  for  the  Court  to  grMil  the  preseM  applicsition  on  ufere  «(4- 
TnoETtLL  '  laiond  drcQHifltunccsy  which  have  been  made  known*  siboe 
BtAOMoiTT*    (be  trial,  and  wbieh  the  defendant  has  thought  proper  to 

obtain  from  witnesses  of  sueb  doubtfal  and  disrepotaUe 

characters. 

Mr.  Serjeant  Toddy  and  Mr.  Serjeant  Cro»r  in  support 
of  the  role,  contended,  that  as  it  now  appeared  thut  the 
fire  had  been  produced  by  means  which  the  defendant 
eonid  not  possibly  have  ascertained,  either  pnevioosty  fo  or 
aft  the  time  of  the  tri«H  although  he  had  every  reason  thento 
suspect  them,  and  as  he  hndsince  been  made  acquainted  with 
the  plaintiirs  fraudulent  conduct,  the  defendant  was  enti- 
tled to  have  the  circumstances  Of  the  case  fuHy  investigated 
and  the  fraud  unravelled;  and  more  especially  so,  as  it  ap- 
peared that  thef  plaintiff's  brothethad  acted  as  his  sgent,  Md 
it  should  have  been  satisfactorily  shewn  that  the  ^re  was 
attributable  to  accident  alone.  The  defendant  conM  Aot 
know  that  the  goods  sent  in  had  heen  removed,  or  re*9oId 
previously  to  Ihe  fire,  lor  the  express  view  of  the  aoecmi-* 
plishment  of  this  fraud ;  and  there  could  consequently  be 
no  inference  drawn  or  presumption  raised  for  what  putw 
pose  the  premises  mi^ht  have  been^  set  on  fire.  Aa^  there* 
fore,  the  circumstances  attending  the  fire,  m  well  as*the 
motives  of  the  plaintiff  in  the  destruction  of  the  premisn, 
have  been  discovered  since  the  trial,  as  well  en  viltious 
other  fraudulent  transactions  between  him  and  the  persons 
with  whom  he  was  in  the  habit  of  dealing;  the  defendant 
is  clearly  entitled  to  a  new  trial,  when  every  inet  attd  ctfw 
cumstance  attending  the  fim  auiy  be  investigaied  and 
fully  ascertained. 

The  Court  took  time  to  consider  until  ibis  dny;«^wben, 

Lord  Chief  Justice  Oi  vsoA]>,after  frilly  ^etniiiiig'  the  fiiets, 
as  well  as  the  evidence  adduced  at  the  trial,  the  aflickivils  in 
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•upporl  of  tlM  motioo,  and  Ihoae  filed  in  answer*  obverv-       J^^- 
ed|  that,  although  the  application  had  been  made  in  Ihe^finit     TMUMTBi.L 
instance  on  the  ground  of  perjury  in  the  plaintiff's  witness^    BiAVJioat. 
esi  and  his  having  conspired  mtb  others  to  defraud  the  fire^. 
office  of  the  sum  insured ;  that  the  Court  had  most  properly 
refused  to  grant  the  rule  on  that  point*  as  it  would  fumisfa  a 
most  dangerous  precedent,  that  the  finding  of  a  bill  of  in- 
diotment  fi>r  perjury  or  conspiracy,  should  fiorm  a  g/ound 
for  a  new  trial  after  investigation  by  a  jury,  and  hefort  con- 
viction i  and  that  this  appears  to  have  been  the  course 
adopted  both  at  law  and  ia  equity,  according  to  the  cuses 
oSJBartleii  v.  Picker $gill,  and  The  AHonrnf^QeHeral  v. 
fFood&eaiL^It  has  been  said,  however,  that  fiicts  have 
tnuispired  since  the  trial,  which  might  operate  as  a  sar^ 
prise  on  the  defendant*  as  he  wss .  not  then  prepared  to 
rebut  them ;  and  if  they  were  fully  and  satisfiictorily  es* 
tablished,  it  might  possibly  indace  the  Court  to  order  a 
new  trial;  but,  even  then  we  should  proceed  with  the 
greatest   possible  caution,  for  it  is   highly   dangerous, 
that  a  cause  should  be  roMliscussed  before  another- Jury, 
founded  on  drcdmstances  which  have  tiauspired  siaee 
the  fonner  trial,  and  which  tend  to  ikisify  or  oootradiet 
the  fiwts  there  proved;  and  in  the  case  of  Fei$e  v.  Patk^ 
inmn  (aX  this  Court  refused  to  grant  a  new  trial,  on  the 
more  affidavit  of  one  party  contradicting  the  witnesses  on 
the  other  side,    ft  is  therefore  necessary  for  the  Court  to 
look  most  anxiously  at  the  only  remaining  ground  on 
wirieh  the  present  application  is  founded,  via.  the  afllda** 
vite  tending  to  impute  fraud  to  the  plaintiff;  and  consider- 
ing the  mode  of  proof,  the  relative  situations  of  the  par*- 
ties,  and  the  eircumstances  which  have  transpired  since 
the  last  trial,  even  the  names  of  the  plaintiff  and  his  asso* 
ciates  might  tend  to  excite  a  prejudice  of  whidi  the  minds 
of  the  Court  must  be  wholly  divested.  And,  however  fore* 
iMy  the  atganients  for  the  defendant  might  have  been 
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siS^       put,  8tiH,  ft  mmt  be  oonstdered  that   the  a»d^4tt  in 
Thvbtsll     sa^port  of  his  bftFiDg  been  taken  bjr  narpiiee,  are  iMt 
BiAviioiit.     foftnded  on    his  own  knowledge  or  reprewtntiwn  be 
mutt  baTe  been  aware  that  tbe  [rfatntiff'  was  iiiaulim^  and 
tbat  any  benefit  to  be  deriFed  front  tbe  policy;  waa  la  be 
divided  aiiiong'  bis  creditofi. '  It  is  net  enongh  ftr  a  party 
to  swear  tbat  it  is  probable  tbat  anoriier  baa  been  golllf  if 
firand,  or  tbat,  under  certain  cnrcnmstancea,  it  any  natwaHjr 
be  inferred,  but  it  most  be  sbewn  to  bave  exisied  in  tbe  niM 
clear  and  satisfactory  manner;  and  althoogfi  it'  m 
that  facts  have  come  to  tbe  defendant's  kttowled|;e 
tbe  trial,  discloaing  wickedness  and  fraud  in  the  fMMIf 
and  others,  still  it  is  tbe  duty  of  tbe  Court  to  praeeed  inA 
tbe  greatest  caution,  and  see  tbat  those  fads  arfr  Mfjn  and 
substantially  made  out.  It  was  insisted  at  the  trial,  tlWtbi 
goods  were  not  on  the  premises  at  the  tiaM  of  the  iM^^fti 
as  that  was  one  of  the  grounds  of  defence,  as  weH  aa<hat 
the  premises  were  wilfully  aet  on  fire^  it  cannot  nosr^  be 
said  to  operate  as  a  surprise  on  the  defendant    8»su  if 
it  did,  it  would  be  dangerous  to  grant  a  new  Irfair  and 
more  particularly  so,  when  other  endence  mqfht  have 
been  adduced  at  the  former  trial.    If  a  |^arty  negtofet  tb 
call  witnesses,  tbe  Court  will  not  grant  a  new  triiA,*if  Ihey 
might  by  any  possibility  have  been  called  on  fbe  fbnner 
trial,  for  if  such  an  indulgence  were  graoled,  Aete  woold 
be  no  end  to  litrgatioii.    At  all  events,  in  Ana  «iaalhNm 
was  cteflicting  testimony,  and  the  defendant  oag|AI»hlive 
made  enquiries  of  the  plaintiff's  neigbboura  at  tbe  tisati  of 
the  fire,  as  to  how  it  originated,  as  well  as  the  nature  eftfct 
plaintiff's  dealings,  which  might  have  been  obtaiaadtieai 
the  persons  who  furnished  him  with  gooda:  and  akbaagli 
part  of  the  property  might  have  been  removed,  yatdwre 
is  nothing  to  shew  tbat  the  remainder  waa  not  on  the  fie» 
mises  at  the  time  the  fire  happened.    It  laaat  be 
served,  that  when  the  application  fbrthenew  trifti 
no  objection  was  raised  as  to  the  verdict  being  apiinat  evi- 
dence; it  must,  therefoie,  be  considered  conGiiarivnfli  to 
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ihe loMinf  tbeL gooda by  fire, %& well  astbair  awoiupt or  va-        }ff1^' 
itte.    The  pkwiliff  proved  that  he  had  made  large  pur-     Tucrtbil 
<4iaaeB,i)fg«ede  t}ie  day  pi^viouely  .lo  the  fire;  jaod  that    bxavmo^. 
fiitft  bee  BOl  hecB  atteoipted  to  be  impeached  since;  the 
Court  cannot  act  on  a  mere  suspicion  .of  their  .being  re- 
Aioved;  and  although  the  defendant  hjmself  nijghi  jiaye 
sworn  to  that  fiict,  it  must  still  be  considered  that  he 
wHHild  be  a  party  to  the  suit,  and  that  his  affidavit  wotuld 
not  be  sufficient,  unless  it  were  supported  .by  other  testi- 
taoiiy.    It  does  not  appear,  however,  that  any  communi- 
cation was  made  to  the  defendant  with  respect  to  the 
te-srie  or  removal  of  the  goods,  until  after  the  plaintift* 
had  obtained  his  verdict.    Why  did  not  the  warehouse- 
man.eeiniiiunicate  all  he  knew  to  the  defendant  in  the  fii^t 
iislanoef   Themode  of  the  plaintiff'^  dealingsor  his  merely 
ire-eelUng' goods,  are  not  of  themselves  sufficiently  ^uspi- 
eieue  circoniatances  to  induce  the  Court  to  send  this  cause 
4owB  to  be  re-tried ;  and  more  particularly  so,  when  tlie 
Manee  of  evidence  was  in  favour  of  the  plaintiff  on  the 
fixvier  triaL^^On  the  whole,  therefore,  the  Cour,t  having 
duly  considered  the  particular  circumstances  of  this  case, 
the  ffrfative. situations  of  the  parties,  the  whole  of  the  evi^. 
deuce  adduced  at  the  trial,  and  the  affidavits  which  have 
been  since  filed  in  suppprt  of  and  against  the  motion,  are 
dearly  of  opinion,  that  there  is  no  sufficient  ground  for 
gtaniiug  a  new  trial;  and  although  the  parties  may  be 
nkiaiately  convicted  for  a  conspiracy  in  endeavouring  to 
defiMMid  Ibe  fire-office,  it  will  not  induce  us  to  .suspend  our 
judgment;  for  even  if  some  of  the  plaintiff's  .witnesses 
bad  been  indicted  ibr  perjury,  it  might  prejudice  the  minds 
of  tbe  jury,  although  they  had  not  been  tried  oj^  convict* 
ed;  and  tbe  bills  for  the  conspiracy  should  not  have  been 
filed  vtttil  the  question  between  the  parties  in  this  cause 
had  been  folly  set  at  rest.     We  are  therefore  clearly  pf 
opanbni  that  this  role  most  be 

*     '  ^"r  Discliarged, 
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JF«(.  1 1|£  ROBEBTaON  V.  ClfARKB. 

Where  »  ihip  X  HIS  was  an  actiOD  of  ossumpsit  on  two  policies  of  in* 

Jmdbj\''"  "urance,  the  first  of  which  was  dated  on  the  25th  January^ 

ttortn,  that  it  1820,  and  effected  on  the  ship  Neptune^  valued  at  SOOOI. 

rrTcj!°»t'J*fo-  00  ®  voyage  at  and  from  London  to  New  South  fFales 

reign  port,  that  and  FoH  Diemafu  Land,  the  East  Indies,  East  Indian 

the  expentet        »  »      _»      •»»       •  «    t 

of lepairing  her  Islands,  Petsia,  and  elsewhere,  as  well  on  this  as  at  and 

llf^ot^nlu^^  ^  ^^^  ^^^^^  ''^^  ^^^^^  ^^P"^  ^Cf^odHope,  with  liberty 
lae,ftod  the       to  trade  backwards  and  forwards,  and  to  touch,  stay  and 

h!^^T,mnr  ^'^^^  **  ^^^  off*  all  ports  and  places  whatsoever  and  where* 
for  the  benefit    soever,  and  for  any  purposes  whatsoever,  until  her  arrival 

of  ftli  concern-     ^i^i  -  J  t-     % 

rd,»ndthepur.  «*  **««•  'ast  Station  of  discharging  her  homeward  cargo  in 
^ftc7"ard,'''''^  i?Mro/>e.  The  second  policy  was  dated  on  the  16th  Janii- 
brokehernp:  ary,  1821,  and  effected  on  the  freight  of  the  same  ship, 
wutach*lc»M  valned  at  4000/.  at  and  from  the  termination  of  her  oufr- 
of  urgent  ne-  ward  voyage  at  Neto  South  Wales  and  Van  Diemans  Land. 
jMtify  the  tale.  *<>  »•«>■  po^  w  porta  of  diacbarge  and  loading  in  India  and 

!["p"ic?on  °"  *•"  ^°"  {"*'""  ^''"«'*' «'""»«  berstay  and  loading  ibere, 
freight,  at  and    and  from  tbeuco  to  her  port  or  ports  of  discfaaro^  in  ^ti- 

^.Toi'o'f T'"  "P*-    The  defendant  pleaded  the  general  issu^. 
TCMel'ioutward       At  the  trial,  before  Mr.  Justice  BhttouoIL  at  GuildhalL 
&mAW«Utmi  "^  *»•«  adjourned  sittings  after  the  lastTrinifj-  Term,  tbe 

]2l!^*  P'""**'^  *=""*''  »«''«"''  witnesses,  who  proved  that  tbe 

porn  of  du-  Neptune  sailed  from  England  in  the  beginning  of  tbe  y^tr 

itTdfng"'*  'f*'  '''*'»  convicts  for  A^  ^owM  Wahs,  she  having  pre. 

E^'h^u^'  ^'""'.'y  undergone  a  survey  by  the  Government  officen 

hUmd,:  Held,  appoiuted  for  that  purpose,  and  declared  by  tbem  to  be 

l.t'^JSl'T  P*''"***'^  '^P'''''^  «*'  performing  the  voyage;  that  s&« 
liMfia,  nor  an     reached  New  South  Wales  in  a  perfectly  sea-worthy  state, 

wthhl  Sr^'    «"*<*  '»«^'"ar  discharged  her  convicts  there,  she  saUed  t» 

ioTc^-Bnth  ^"^f"^'  ^•'*'^«  «''«  *°ok  in  a  cargo  of  rice,  which  sU 
wa.  afterwards  o^n-ied  to  the  Island  of  Mattritiust  and  discharged  it  there. 
determined  to    The  rice  waa  found  to  be  perfectly  free  from  damage,  and 
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on  a  Borrey  being  bad,  the  ship's  bottom  was  round  to  be 
perfectly  dry,  and  she  appeared  sound,  and  was  reported 
to  be  in  every  respect  sea-worthy.  Having  taken  in  a  clarki. 
cargo  at  the  MaurUimSf  consisting  of  sugar,  cotton  and 
cloves,  she  ou  the  Slst  Jnly^  1831,  sailed  from  Pori  Louis 
in  tbat  island,  on  ber  homeward  voyage  to  lAmdon^  From 
the  14th  August  until  the  7th  September  tbe  Neptune  eil- 
coQDtered  a  succession  of  storms  and  gaies^  and  on  tbe 
8th  she  arrived  at  Symonc^s  Bay;  but  when  she  neared 
that  port  she  was  in  a  state  of  the  greatest  distress^  and 
making  from  two  to  three  feet  water  per  hoar,  and  ber 
maiB  topsail  was  completely  shivered.  By  the  assistance 
of  the  inhabitants  she  was  brought  into  port,  and  imme- 
diately surveyed,  but  tbe  extent  of  ber  damage  cOoM  not 
be  ascertained,  as  she  had  a  full  cargo  on  board.  She  w^s 
consequently  unloaded,  and  underwent  a  second  survey, 
when  it  was  recommended  by  tbe  surveyors  employed,  as 
well  as  by  an  agent  of  Lloyd%  to  whom  the  captain  had 
applied  for  advice,  that  tbe  vessel  should  be  sold,  aS  the 
expence  of  repairing  her  would  exceed  her  original  value. 
The  captain,  acting  under  this  advice,  and  Keing  unac« 
quainted  with  the  insorance  effected  on  her,  sold  her  and 
some  part  of  the  cargo  which  had  been  damaged,  for  5000 
dollars,  and  trans-shipped  the  remainder  of  the  cargo  to 
London.  No  estimate  of  the  expence  of  repairing  her  was 
given  in  evidence,  but  it  was  proved  that  there  were  no 
docks  at  the  Mauritius  where  she  could  be  repaired ;  but 
it  appeared  that  the  persons  who  had  purchased  the  vessel 
on  speculation,  taking  an  opportunity  of  fine  weather,  after 
a  month  had  elapsed,  brought  her  round  to  Table  BaVt 
where  she  might  have  been  completely  repaired.  But  on 
its  being  ascertained,  from  the  great  damage  she  had  sus- 
tained, tbat  such  repairs  were  not  advisable,  she  was  there 
broken  up. — for  the  defendant,  it  was  contended,  with  re-* 
gard  \o  the  policy  on  tbe  ship,  that  the  captain  ought  ttf 
have  repaired  her  at  any  expense  less  than  tbe  sum  for 

ss2 


624 


CASKS  IN  HILARY  TERM, 

jy^.       which  she  was  insured,  and  that  the  defendant  was  at  dl 
events   entitled  to  a  verdict  on  the  second   policy  od 
freight,  as  the  Mauritius  could  not  be   considered  an 
East  Indian  island  within  the  terms  of  the  policy;  to 
prove  which,  he  called  the  hydrographer  of  the  Baxt  In-^ 
dia  Companjff  who  stated,  that  he  apprehended,  geogra- 
phically speaking,    that    the    Mauriiins  must  be  con- 
sidered as  an  African  Island,  belonging  to  the  Madagas-^ 
tar  Archipelago;  that  it  was  so  reputed  by  the  iobabf- 
tants,  and  that  it  was  unconnected  with  the  Ba^  India 
Ccmpany^s  Government.    The  plaintiff's  witnesses  how- 
ever bad  previously  stated,  on  cross-examination,  diat  Ihey 
considered  the  Mauriiins  to  be  an  East  Indian  Island, 
and  that  it  was  generally  taken  to  be  so.    The  teamed 
Judge  left  it  to  the  jury  to  say,  whether  they  thought  llie 
captain  was  justified  in  selling  the  vessel  under  the  e%m^ 
ing  circumstances  at  the  time  of  such  sde,  as  proved  be- 
fore them ;  and  he  told  them,  that  if  they  thought  the  sale 
arose  from  urgent  necessity,  the  captain  had  a  right  todis* 
pose  of  the  vessel  as  he  did,  and  that  consequently  the 
plaintiff  would  be  entitled  to  a  verdict  on  the  policy  on 
the  ship.    He  also  left  it  to  them  to  judge,  upon  the  evi- 
dence adduced  for  the  plaintiff  and  defendant,  whether  the 
Manritius  was  an  Indian  Island  or  not  within  the  terms 
of  the  policy  on  freight,  which  he  observed  must  be  con^ 
sidered  as  having  reference  to  the  first,  as  it  was  intended 
to  cover  the  same  voyage,  or,  in  other  terms,  to  operate  as 
an  extension  of  the  first  policy  on  the  ship.    The  jury 
found  a  general  verdict  for  the  plaintiff  on  both  policies.   > 

Mr.  Serjeant  Paughanj  in  the  last  Term,  obtained  a  rule 
nisi,  that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted,  on  the  grounds,  iPtr#l,That  under  the  circumstan- 
ces, the  captain  was  not  authorized  in  selling  the  ship  at 
the  Cape,  so  as  to  throw  the  loss  on  the  underwriters;  as 
although  the  repairs  might  have  exceeded  her  cost  price, 
still  that  as  she  was  valued  at  and  insured  for  8000/.,  if 
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she  could  have  been  repaired  at  all,  it  was  the  captaia's  ^lft>^ 
duty  to  have  done  so.  Secondly ^  That  with  respect  to  the 
policy  on  freight,  the  risk  had  never  attached,  as  the  carg^ 
was  loaded  at  the  MauriiiuSf  which  wa9  not  in  India,  nor 
did  it  frll  within  the  description  of  an  East  Indian  Island, 
as  described  in  the  policy. 

Mr.  Serjeant  PeU,  on  a  fbrmer  day  in  this  Term,  shewed 
cause,  and  submitted  that  this  case  was  distinguishable  in 
drciinislaDces  from  all  those  which  had  preceded  it ;  afid  in 
which  ithad  been  decided,  that  the  captain  of  a  ship  in  a  fo- 
rejgn  port  is  not  justified  in  selling  her,  except  in  cases  of  ex- 
treme or  the  most  urgent  necessity,  as,  in  all  those  cases, 
the  vessels  had  been  repaired  by  the  purchasers  after  the 
sale,  and  brought  home  full  cargoes;  whilst  here,  the  pur- 
chasers, after  having  taken  the  trouble  to  get  the  vessel 
round  to  Table  Bay,  with  an  intuit  to  repair  her,  found  it 
totally  impracticable  to  do  so,  and  she  was  consequently 
broken. up  there.  It  appeared  too,  that  at  the  time  of  the 
sale  the  captain  did  not  know  that  an  insurance  had  been 
effected*  either  on  the  ship  or  freight,  and  be  therefore  act* 
ed,  as  he  con^oeived,  for  the  benefit  of  his  owners,  whom  he 
believed  to  be  the  only  persons  interested;  and  as  on  two 
different  surveys,  it  appeared  that  the  expense  of  the  re* 
pairs  would  have  amounted  to  more  than  the  original  cost 
of  the  vessel,  and  the  sale  was  recommended  by  the  per- 
sona who  surveyed  her,  as  well  as  an  agent  of  Lloyd's,  to 
whom  the  captain  applied  for  advice  in  the  first  instance, 
it  is  quite  clear  that  the  sale  was  not  only  bond  fide,  but 
justified  by  the  extreme  necessity  of  the  case.  At  all 
events  it  was  a  question  for  the  jury  to  decide,  from  all  the 
facts  adduced  in  evidence  before  them;  and  as  they  con« 
sidered  that  the  captain  was  folly  warranted  in  the  sale, 
their  verdict  cannot  be  disturbed  with  respect  to  the  poli- 
cy on  the  ship. ..As  to  the  objection  raised  to  the  second 
policy  on  freight,  respecting  the  situation  of  the  island  of 
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MmmHwff  thtre  vm  ooly  om  wiUi«M  calM  for  die 
fiMdanl,  who  apprehended,  that  in  pbysMal  g^ognpky  k 
iBiMt  he  considered  as  an  Afrieem  Jslmudf  a»il  beloDgiay 
to  the  Madctgasewt  Arckipetmg^  Bat  the  phtatjrr^ 
witneeBea  had  previoasTy  stated  that  they  alwaye  consider* 
ed  it  to  be  an  Indian  Island^  and  such  general  repataiieB 
is  supported  by  the  opinions  of  various  writers.  Id  Jfal> 
Urn's  Naval  Oaaetieer  it  is  described  thi»,  "^Mmtritius." 
an  ishuad  in  the  Ea»i  Indkm  Ocean,  called  by  aaai»  the 
lik  of  France.  In  CruiwelPs  Gumiiear  i%  »  Je>tiiiKd» 
'*  Franee^*  IsU  ^\  an  island  va  the  JtiKaft  ftssan.  Ib 
Walker^M  Gazetteer^  '*  Frmmee;'  Ishoft  or  MnanHme^  am 
island  in  the  Indian  Oeean^  and  in  Brooka^g  BofiMaer  k 
is  described  as  ^  Mauritius^**  an  island  in  the  Indkm  Oeeam, 
foup  hondred  miles  east  of  Madagascar.  AH  these  writ^ 
ers  support  the  opinion  of  the  plaintiff  *a  witaesaes  at  the 
trial;  and  at  all  events,  as  there  was  os»ilictii^  testinieiiy 
OB  this  poiot,  the  jury  having*  heard  and  wa^had  ti» 
whole  of  the  evidence  respecting*  it,  were  fnll^  wafianted 
in  considering  the  MoM^iius,  in  point  of  loeality  and  ge* 
neral  reputation,  as  an  Emi  Indian  Island;  and  if  so^  their 
verdict  is  conclusive  and  cannot  be  dtsturbed. 


Mr.  Serjeant  Faughant  and  Mr.  Serjeant  TbMy,  in 
pert  of  the  rule^  contended,  that  the  sale  was  not  wkmn^ 
ed  uud^r  the  cironmstances,  and  that  a  captain  es»  only ' 
be  justified  in  selliiig  a  vessel  in  a  fbreigii  port  in  a  case  of 
ahsoittte  or  imperative  necessity,  and  not  on  mere  evpe» 
dieocy,  or  according  to  the  best  of  bis  judgneof.  Itir 
not  enough  that  a  sale  is  made  konAfide^  ami  with  aa 
honest  and  Just  intenl,  or  for  the  benefit  of  aN  concerved, 
but  it  must  ako  be  shewn  that  the  necesstty  was  extreme 
and  inevitable.  In  the  cases  of  Reid  v.  Dariy  (a),  The 
Gratihidine  (b\  Idle  v.  The  Rojfal  Exchange  Assurance  (c), 

(a)  lefiisl,  143.    (^>  5Rob.  Adni:  Rep.  S40.    (e)  SB.Mboi«,  H5. 
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RMd  r.  Bonham  (a),  And  Me^ufa  t.  LffckU  (6),  this  fttib-      ^J^^ 

jMt  has  been  completely  exbtitttted;  ieiiid  ih  tlie  latter  c&se,    Hobkhtsoii 

Lwd  Chief  Justice  Dallas  asked, "  What  is  ettreme  noees-      CLktttt. 

sityf    ft  i«  not  safficient  that  the  captaih,  iri  his  opitil6tf» 

judged  it  to  bo  so.*'   And  in  Head  v.  BcHhum^  Mr.  Justiee 

Bhhardson  said,  that  <*  as  to  the  necessity  of  k  sale,  h  is 

quite  dear  that  a  itt<»ter  has  no  atithofitj  to  sell,  eiccept 

Joii  ea^eof  oxfreade  or  absolate  tieeessity,  tit.  in  the  gneat* 

est  or  almost  instirmonntable  dlfllctiltiefir,  of  at  all  evefits» 

as  wotiM  induce  a  prndetii  man  so  to  act,  in  case  the  ves* 

sel  were  not  insured/'    Here,  howeter,  it  appears  that  no 

such  necessity  existed  in  point  of  fhct,  as  the  ship  might 

faare  been  completely  repaii^d  at  Habk  Bay^  where  she 

was  taken  by  the  purchasers,  and  althoogh  the  etpevMe  of 

bcf  repairs  there  might  bare  exceeded  her  pritne  cost,  6till, 

as  the  value  put  open  her  by  the  plaint liT  in  the  policy  was 

8000/<  die  eogbl  to  bare  been  repaired  ait  ahy  expense 

mbM§  thai  sum,  as  the  plaintiff  ought  to  be  bound  by  his 

own  valuatioD,  and  in  that  case  he  wouM  have  been  en* 

titM  to  clarim  hia  loss  from  tbo  tinderwriters,  the  policy 

bota»^  in  the  nattrre  of  k  contract  of  indemnity,  which  was 

materially  altered  by  the  sale,  as  the  risk  was  thereby  en* 

tirdy  put  an  end  to,  and  which  enabled  the  plaintiff  to  claim 

as  for  a  total  I6ss.    Besides,  tko  estimate  of  the  expense  of 

the  repairs  appears  to  have  been  made,  and  therefore  it 

does  not  follow  that  such  expense  would  even  have  amount* 

ed  to  the  original  cost  of  the  vessel. As  to  the  second 

policy  on  freight,  it  may  be  considered  as  wholly  distinct 
from  the  fli^t,  not  only  as  a  year  had  intervened  between 
the  days  on  which  they  were  effected,  but  they  were  differ- 
ent not  only  in  value  but  in  terms,  and  the  risk  insured 
against  hi  Ae  hitter,  was  from  the  terminatioti  of  the  out- 

(a)  6  B.  Moore,  397. (6)  Not  reported^  but  tried  before  Lord 

Chief  Justice  DaWu,  at  Guildhall,  at  the  sittings  after  Hilary  Term, 
Iddf. 
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^^^'^  ward  voyage  to  die  vesners  porta  of  dkcliarge  and  iaadi&|^, 
and  daring  her  atay  in  India  and  tbe  East  Indian  Mm^ 
and  from  thence  to  ber  final  port  of  diacharge  in  BwHfp&i 
and  although  it  has  been  contended  that  tbe  Mcmkimt  h 
an  Indian  Idand^  and  different  auAorities  have  been  cfeeti 
to  prove  that  fact,  atill  it  most  be  considered  Ibaf  it  is  only 
four  hundrad  miles  distant  from  MadagoBcar^  whilst  fi-n 
at  least  two  thousand  from  tbe  jGSaa<  Indies;  and  although 
it  is  now  subject  to  our  GoTemment,  it  does  net  form  any 
part  of  the  East  Indian  dependencies,  and  licences  to  trade 
there  are  different  from  thoae  granted  to  the  Mian  AtamU^ 
aa  in  the  one  ease  they  are  granted  by  tbe  Crown,  and  m 
the  other  they  must  be  obtained  from  the  Bast  India  Com^ 
pony.  And  although  various  gazetteers  have  been  eited  td 
shew  that  the  Mauriiius  is  an  Indian  I$landy  they  are  op^ 
posed  by  the  Encydopmdia  in  which  it  is  termed  an  Afritan 
Island,  and  in  tbe  French  work  of  PiuUei  Virsfinie  it  k 
described  as  being  situate  in  .^^rteo.  An  well,  therefifre, 
from  tts  local  or  geographical  situatioB,  as  on  anthority, 
and  tbe  want  of  jurisdiction  o(  the  East  JMia  Cempaiqf,  ft 
must  be  considered  as  an  African  and  not  an  Easi  Indian 
Island/  and  if  so,  the  risk  on  the  policy  on  fireight  nevet 
attached,  as  the  cargo  was  loaded  at  tbe  MaurOimf  and 
tbe  defendant  is  consequently  entitled  to  a  verdict.    • 

Car.  adv.  tmk. 

Lord  Chief  Justice  Gifpord  now  delivered  the  jod^- 
ment  of  the  Court  as  follows:  This  was  an  action  on  two 
policies  of  insurance,  one  of  which  was  dated  on  tbe  25iii 
January,  1820,  and  effected  on  the  ship  JiTepiane,  vsiaai 
at  8000/.,  for  a  voyage  at  and  from  London  to  ^ew  SsmtA 
Wales,  Fan  Dieman's  Land,  the  East  Indies,  the  Bast 
IndianTsIands,  Persia,  and  elsewhere,  with  liberty  to  touch 
and  call  at  all  ports  and  places  cm  this  or  the  other  aide  iof 
the  Cape  of  Good  Hope,  until  ber  arrival  at  her  final  part 
of  discharge  in  Europe,    The  second  policy  was  effect- 
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ed  DO  the  fipftigbl  ot  tbat  ship,  dated  on  the  16th  Jamuatyf  ^«i- 
1821,  and  eflfected  for  the  ram  of  4000/.,  and  the.  ri^k  was 
to  comilicnce  at  and  from  the  termination  of  her  outward 
voyage  at  Neto  South  Wales  and  Fan  Diemans  Inmd^ 
to  her  port  or  ports  of  discharge  and  Ioadin|;  in  India 
and  t)ie  EaU  IndioM  Islands^  and  during  her  stay  and 
loading  there,  and  from  thence  to  her  final  port  or  ports 
of  discharge  in  Europe.  A  general  verdict  has  been 
found  for  the  plaintiff  on  both  these  policies,  and  a  rule 
nisi  has  been  obtained  for  setting  it  aside,  and  that  a  new 
trial  might  be  granted  on  two  objections  only,  and  both  of 
)vhich  were  taken  at  the  trial.  The  first  is,  that  the  yes* 
sel  ought  to  have  been  repaired  and  not  sold;  and  second^ 
4^,  with  respect  to  the  insurance  on  freight,  that  the  risk  in 
the  second  policy  did  not  attach,  as  the  cargo  was  not  ship- 
ped at  the  East  Indies^  or  an  Eaei  Indsan  Island^  but  at 
the  jHfJimtttif  ..^With  respect  to  the  first  objection  as  to  the 
ship,  viz.  thatuhe  captain  who  sold  her  at  the  Cape  of 
Good  JSopef  was  not  justified  in  so  doing;  but  that  she 
should  have  been  repaired,  as  she  was  afterwards  brought 
round  by  the  purchasers  to  Table  Bay.  It  is  unneoessaiy 
lo  enter  into  a  minute  investigation  of  the  several  cases 
which  have  been  already  decided  on  this  subject,  as  most 
of  them  are  of  recent  occurrence,  and  must  consequent* 
ly  be  in  the  perfect  recollection  of  the  Court;  and  those 
of  Reid  V.  Darby^  the  case  of  the  Gratitudine,  Idle  v. 
The  Rogal  Exchange  Assurance  Company ^  and  Bead 
V.  Bonhamf  have  established  the  principle,  that  in  or- 
der to  justify  the  sale  of  a  ship  by  the  master,  a  case  of 
urgent  or  extreme  necessity  must  exist,  and  it  must  be 
made  bondfide^  and  for  the  benefit  of  all  concerned,  and 
the  existence  of  such  necessity  must  be  strictly  ascertain* 
ed  and  adhered  to.  The  Court  are  extremely  anxious  that 
it  should  be  fully  understood,  that  nothing  can  now  aflfect 
or  impeach  the  correctness  of  that  principle.     But  the 
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only  qiiettkm  «m  is^  did  tbe  fiicte  and  ciromMtaiiow 
of  thin  case^  as  given  in  evidence  at  Ibe  trial,  estaUaBh 
the  existence  of  such  an  urgent  necessilyi  and  tlkal  the 
sale  was  effected  for  the  benefit  of  all  coiicerued«    The 
jory,  who  were  special,  have  determmed  that  it  was, 
and  after  having  heard  the  notes  of  the  learned  iadge 
who  tried  the  cause,  and  the  arguments  which  have  beea 
adduced  in  support  of  and  against  the  veidicl»  I  am  dear- 
ly of  opinion  that  the  jury  came  to  a  right  concluarou;  aod 
consequently,  that  their  v^dict  titis  fully  warranted  by  the 
eridence  before  them,  as  far  as  regards  the  sale  of  the 
ship.    It  appeared,  that  at  the  time  she  left  the  MatarUws 
she  was  perfectly  sea-worthy,  and  complete  in  etery  re» 
spect  for  the  purpoae  of  the  homeward  royage;  that  aAer 
she  had  taken  ia  her  cargo  there,  and  befiire  she  reached 
the  Cape^  she  encountered  a  heavy  gale,  which  continued 
incessantly  until  her  arrival  at  Spmand^s  Dtigr,  whieb  she 
succeeded  in  making  with  the  utmost  difficulty,  and  when 
she  neared  that  port  she  wasr  in  such  a  state,  tiuA  the  cap- 
tain was  obliged  to  fire  guns  of  distress.    On  her  being 
brought  into  that  port,  through  the  assistance  ot  the  mha- 
bitants,  she  was  immediately  surveyed,  but  the  extent  of 
her  damage  could  not  be  ascertained,  as  she  had  a  ftill 
cargo  on  board ;  she  was  coiiseqaetitfy  unloaded  and  sur- 
veyed a  second  time  by  carpenters  and  sorveyors,  when  U 
was  ascertained  that  it  was  impossible  to  repair  ber  at 
SymoncTs  Bay.    The  captain  flien  applied  to  an  agent  of 
Lloyd's  there  for  advice,  and  lie  as  well  as  the  surveyofs 
concurred  in  thinking  that  it  would  be  beneficial,  and  ibr 
the  interest  of  all  concerned  that  the  vessel  should  be  sirfd, 
which  waa  accordingly  done.    The  purchasers,  after  a 
month  had  efapsed,  succeeded  in  bringing  her  round  to 
Table  Bay,  where  she  might  have  been  repaired  ;  but  find* 
ing  from  her  disabled  state  that  it  was  unadvisabfe  to  do 
so,  they  broke  her  up.    These  facts  were  fully  proved  by  a 
carpenter  who  was  at  the  Cape  at  the  time,  and  who  swore, 
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tlMt  H  appeared  to  him  that  the  expence  of  repairing  her       .j^^ 
woald  be  equal  to,  or  even  exceed  her  original  cost    On 
these  fitcts  before  them,  the  jury  fonnd  that  a  case  of  urg- 
ent necessity  had  been  made  ont     It  has  not  been  disput- 
ed that  the  sale  was  not  made  btrndfide^  and  it  is  quite 
clear  that  under  the  circumstances  it  was  for  the  bene- 
fit of  all  concerned.^    It  also  appeared  by  the  evidence 
of  the  captain,  that  he  was  ignorant  of  the  insurance  at 
the  time  of  the  sale.    It  therefore  appears  to  us,  that 
the  jury  have  formed  a  right  conclusion,  as  far  as  re- 
gards the  sale  of  the  ship.    Still,  however,  we  agree  with 
the  argument  for  the  defendant,  that  it  is  not  sufficient 
to  shew  that  the  sale  was  bondjide^  and  for  the  benefit  of 
all  concerned,  as  if  it  took  place  under  an  error  of  judg- 
ment the  underwriter  would  not  be  liable ;  but  it  must 
be  also  shewn  that  there  was  an  urgent  necessity  for  such 
sale;  and  as  such  necessity  was  satisfactorily  proved  to 
have  existed  in  the  present  instance,  the  verdict  in  that 
respect  cannot  be  disturbed. — ^With  respect  to  the  policy 
on  fireight,  as  the  risk  attached  from  the  termination  of  the 
outward  voyage  at  Neto  South  Wales  to  her  ports  of  dis- 
charge and  loading  in  the  BcLst  Indies  and  the  Ecist  Iit'^ 
dian  Islands;  it  was  incumbent  on  the  plaintiff  to  prove 
that  the  Mauriiius  was  in  Indite  or  an  East  Indian  ik- 
faftfif,  so  as  to  bring  it  within  the  terms  of  the  policy. 
There  can  be  no  doubt  that,  geographically  considered, 
the  Mauritius  is  not  situate  in  India^  nor  among  the  Ekut 
Indian  Islands;  and  although  the  plaiatiflTs  witnesses  em 
crosB-examination  had  stated,  that  it  was  generally  oott* 
sidered  as  an  Indian  Island^  yet  a  person  wko  filled 
the  situation  of  hydrograpber  at  the  East  India  Homse^ 
and  who   was  called  for  the  defendant,  stated,  that  k 
was  an  Island  belonging  to  the  Madagascar  Archipda^ 
gOy  and,  in  physical  geography,  considered  as  belonging 
to  Africa;  aad  no  direct  evidence  was  oflbred  by  the 
plaintiff,  to  shew  that  the  Mauritius  in  mercantile  accep- 
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ISM.  tation  was  reputed  or  esleemed  to  be  in  India^  or  an  Amf 
Indian  bland;  as,  therefore,  he  failed  to  prove  the  «oiii- 
mencemeDt  and  duration  of  the  risk  as  conteraplated  by 
the  policy  on  freight,  the  verdict  must  be  confined  to  rfce 
plaintiff  on  the  policy  on  the  ship,  and  a  yerdict  mnst  be 
entered  for  the  defendant  on  the  policy  on  freight;  and 
on  these  terms  the  rule  was  ordered  to  be  made 

Absolute  (a). 

(a)  See  JRo&ertion  v.  Money^  \  Ry.  &  Mood.  K.  P.  C  75»  wlier^  io 
an  action  by  the  plaintiff  against  another  underwriter  on  the  poVicy  on 
freight,  evidence  was  admitted  to  shew  tliat  the  Mtatritiiu  was  consider- 
ed in  mercantile  contracts  and  insurances,  as  an  Eagt  Indiam  IsUnd^  al- 
though treated  by  geographers  as  an  Afiiean  Island;  and  Lord  Chief 
Justice  Oifford,  before  whom  the  cause  was  tried*  hsrisf^  kft  it  \»  the 
jury  to  say»  whether  from  the  whole  of  the  eridenoe  tbe.  JtaHCiM 
was  an  Eatt  Indian  Island  within  the  meaning  of  the  policy;  they  found 
that  it  was,  and  accordingly  gave  a  verdict  for  the  plaintiff.  See  abo 
Uhdev.  Walters,  3  Camp.  16. 


^'^"?I^'  RiDDELi-,  Plaintiff;  Nash  and  Others  Deforciants. 


Feb.  1  Uk. 


It  seems  that  JUr.  Serjeant  Lowes  moved  that  this  fine  might  pass,  al- 

the  affidstit  of  |i,oi,flrh  the  aiBdavit  of  the  acknowledfirment  of  the  connscM, 

the  acknow-  o                                                                 ^ 

ledgmcDt  of  a  which  had  been  taken  at  Ca^n^  in  i^ormam^, had  not  been 

c^  in  Nor-  <nade  Or  authenticated  before  a  notary  public  or  magis- 

mandy,  canuot  irate  there.     He  founded  his  motion  on  an  affidaYil^  wbicb 

fore  the  Brituh  stated,  that  the  necessary  documents  had  been  sent  to  Caen 

Stwe'^'the"**^"*  for  the  purpose  of  having  the  acknowledgment  taken,  and 

nayor  having  that  an  application  was  made  to  the  mayor  there,  in  tbe 

fnwdTo  uke"  pr^sence  of  a  notary,  who  both  declined  to  take  an  affida- 

•uch  affidavit*  yit  of  the  acknowledgment,  as  the  proceedings  were  writ* 

on  the  groand 

that  tbe  proceedings  were  not  in  the  French  language: — at  all  eventi,  it  nu8t  he  riiewo  that 
there  was  no  other  magistrate  at  Caen  than  the  maycWf  before  whom  the  affidavit  night  have 
been  sworn. 


IN  THE  FOORTH  AND  FIFTH  YBABS  OF  GEO.  IV. 

ten  iQ  Eaglnh,  and  not  in  the  French  language;  on  which 
tb^  affidavit  was  sworn  before  the  British  consul  resident 
al  Caen.  This  the  learned  Serjeant  submitted,  was  under 
the  ciroumstances  snfficienti  and  he  referred  to  the  case 
of  Domviihf  demandant;  Kinder leif^  tenant;  Collier^ 
vouchee  (a),  where  an  affidavit  of  the  acknowledgment  of 
a  warrant  of  attorney  for  suffering  a  recovery,  nmde  before  a 
BHtish  consul  in  a  part  of  IndiUf  where  there  was  neither 
a  notary  public  nor  magistrate,  was  held  good. 
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But  the  Court  doubted  whether  the  consul  at  Caen^  was 
empowered  to  administer  an  oath ;  and  held^  that  it  was,  at 
all  events,  incumbent  on  the  parties  to  make  an  affidavit, 
that  tbene  was  no  other  magistrate  than  the  mayor  resident 
there,  before  whom  the  affidavit  of  the  acknowledgment 
BMgbt  have  been  taken. 

The  application  was  accordingly  refused. 

(a)  3  Taunt.  975. 


Cannan  and  Others  v.  Mbaburn  and  Another. 


ThuriAw, 
Feb.  \%th. 


M.  HIS  was  an  action  on  the  case,  and  brought  against  the  i^  g,^  j„.tion 

defendants  as  ship-owners,  for  a  damage  sustained  by  the  o<i  <be  case 

plaintiffs,  by  the  loss  of  goods  laden  on  board  the  defend-  owners,  to  re. 

ant's  ship.  <^°^*^.  <i«m«gc« 

*  tustamed  by 

At  the  trial,  before  Lord  Chief  Justice  Dallas^  at  Guild-  the  loss  of 
hall,  at  the  Sittings  after  Mchaelmas  Term,  1822,  a  verdict  J^boVrd  ?hefr 
was  found  for  the  plaintiffs,  damages  TDOOf.,  subject  to  the  ▼<*sel,  where 

the  completion 
of  the  voyage  was  prerented  by  the  improper  sale  of  the  ship  by  the  captain  abroad :— Held, 
that  the  Taloa  of  the  ship  was  to  be  calculated  at  the  time  of  the  sale,  and  not  at  the  time  of 
the  commencement  of  the  voyage,  and  that  the  owners  were  only  liable  for  the  araoant  of  the 
freight  which  might  have  been  earned  if  the  vessel  had  completed  her  voyage,  and  not  the 
tf mount  of  freight  as  calcolated  on  af  the  time  of  its  commencement. 
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awatd  0f  an  arbitrator,  who  was  to  settle  aad  asoerlaiA  the 
asBMNMit  of  tbe  damages;  and  by  the  terms  of  tb«  •nler  of 
reference,  (be  rerdict  was  to  be  ealervd  ibr  sacii  a  snia 
as  he  should  diveet.    The  arbitrator  by  hia  awardi  ordcrsd 
that  tbe  verdict  aboold  be  reduced  to  the  sum  of  IflQW., 
and  slated,  tbat,  iaasmoeh  as  several  poiats  of  law  had 
arisen  in  ibe  course  of  the  reference,  on  whwh  ft  was 
agreed,  that  either  of  tbe  parties  might  apply  to  have  the 
opinion  of  this  Conrt;  be  had  thought  it  fit  to  slate  the 
circumstances  of  tbe  case  specially,  for  (be  porpose  of  em* 
aUing  either  of  tbe  psrties  so  to  do;  and  he  fwtker  di- 
rected, that  bis  award  should  be  altered  and  made  cdb« 
formable  to  the  opiaion  of  tbe  Court.   The  ciroaBBtenees  of 
tbe  case,  as  set  out  by  him  upon  the  fiioe  of  the  awatd,  were 
as  fellows: — This  was  mi  action  upon  the  esse  brought  hf 
tbe  plaintiffs,  who  bad,  by  their  ageate  ia  Cmkmtta^  afaip>> 
ped  seventy-two  chests  of  indigo  on  board  (he  JLmdy  BafUa 
,  in  Calcutta  f  bound  for  London^  against  the  defendants,  tbe 
owners  of  that  ship,  whereof  Isaac  Vallamee  was  tbeams*- 
ter.     The   declaration  stated,  that  the  plaiatiffi,  at  dbe 
special  instance  and  request  of  the  defendants,  delivered 
to  them  seventy-two  chests  of  indigo  of  the   value  of 
7000/.,  to  be  carried  by  the  defendants  in  and  by  a  cer- 
tain ship  of  theirs  called  the  Lady  Btude$^  from  Cal- 
cutta aforesaid  to  London  aforesaid,  and  there  to  be  de» 
livered  to  the  said  plaintiflfs  for  certam  freight  to  tbe  said 
defendants  in   that  behalf,  the  dangers  and  accidents  of 
tbe  seas  and  navigation,  of  what  kind  soever,  save  risk 
of  boats  so  far  as  ships  were  liable  thereto,  excepted;  and 
that  tbe  defendants  received  the  same  accordingly  for  tbe 
purposes  aforesaid ;  and  although  no  dangers  and  accidenls 
of  the  seas  or  navigation  of  any  kind  whatsoever  prevented 
the  safe  carriage  and  conveyance  and  delivery  of  the  said 
goods  and  merchamlize  aa  aforesaid;  that  the  defeadanii 
not  regarding  their  duty  in  that  behalf,,  did  not  nor  woald 
carry  and  convey  the  said  goods  and  mercbaudi^Ees  from 
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Caieuita  aforawiid  to  Lcndon^  but  wholly  neglected  and  ^}^f^ 
declined  so  to  do;  and  on  the  contrary  thereof,  they  the 
•aid  defendants  wrongfully  carried  the  said  g^ods  and 
merchandizes  to  the  island  of  MauritiuSf  and  there  left  the 
same^  and  the  same  have  thereby  become  wholly  lost  to 
the  plaintifrs....Tbe  goods  were  shipped  at  Calcutta  ander 
a  bill  of  lading  in  the  usual  form.  The  Lady  Banks  had 
when  she  sailed  from  Calcutta^  a  full  cargo  on  board  of 
sQgar^  saltpetre^  indigo,  and  other  articles,  shipped  on  ac- 
eauat  of  various  persons  who  bad  agreed  to  pay  certain 
frsiglits  in  the  bills  of  lading  th^^of  mentioned,  there  be* 
ing  no  elnrter^party  or  other  contract  for  the  voyage ;  and 
Uia  arbteatmr  found,  that  the  freight  of  all  the  goods  so 
shipped  would  have  amonnted  to  the  sum  of  2000/.,  if  the 
goods  had  arrived  in  London^  and  been  there  delivered  ac- 
duding  to  the  terms  of  the  different  bills  of  lading.  The 
Mf  sailed  from  Calcmita  on  the  21st  December,  1820, 
and  anchored  in  Madras  Roads  on  the  29th  of  the  same 
BMmth,  where  she  met  with  a  gale  of  wind,  from  which  she 
aostained  considerable  injury.  She  afterwards  put  into 
TMncomaleey  im  the  island  of  Ceylon,  to  repair  the  dam- 
age she  had  sustained,  and  the  captain  there  sold bags 

of  sugars  part  of  the  cargo,  and  which  belonged  to  the 
defendants.  Part  of  the  proceeds  of  the  sugar  were  ap- 
plied to  the  repairs  of  the  vessel,  and  the  remainder  of 
such  proceeds  were  remitted  by  the  captain  to  the  said 
deiMdants.  The  ship  sailed  from  Trineomalee  on  the  17th 
Februmy,  and  in  the  progress  of  her  voyage,  by  terapes- 
tMUs  weather,  became  very  leaky,  and  six  hundred  bags 
ef  sugar  were  necessarily  thrown  overboard,  to  enable  her 
to  peach  a  port  of  safety.  The  ship  reached  the  Mauri- 
tims  on  the  24th  March,  m  considerable  distress,  and  with 
part  of  her  cargo  damaged.  Soon  after  the  arrival  of  the 
•hip  at  the  MmnHiue,  the  captain  petitioned  the  Vice  Ad- 
miraky  Court  for  a  survey,  and  the  cargo  was  discharged 
aud  deposited  in  WB^ebouses.    The  whole  of  lAe  care-o 
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then  on  board  the  yesfiel,'  except  one  hundred  and  tarif 
cheats  of  indigOi  and  thirty  casks  of  tallow,  was  depoatied 
in  one  warehouse;  and  the  said  one  hundred  and  fortj 
chests  of  indigo,  and  thirty  casks  of  tallow  were  depositod 
in  another  warehouse.     A  fire  took  place  a  few  days  after 
the  cargo  bad  been  landed,  which  consumed  the  sugar« 
saltpetre,  and  all  other  parts  of  the  cargo,  except  the  one 
hundred  and  forty  chests  of  indigo,  and  thirty  casks  of 
tallow.    The  ship  was  afterwards,  without  any  knowledge 
or  privity  of  the  defendants,  sold  by  public  anctioo,  after 
protest  of  abandonment  by  the  captain,  and  she  was  repair- 
ed by  the  purchaser  in  the  month  of  July  following.    The 
one  hundred  and  forty  chests  of  indigo,  and  the  thirty 
casks  or  tallow,  were  afterwards  also  sold  by  public  auc- 
tion by  the  Registrar  of  the  Vice  Admiralty  Court,  without 
any  knowledge  or  privity  of  the  defendants.    The  action 
was  brought  to  recover  the  value  of  seventy-two  diesH  of 
indigo,  part  of  the  above  one  hundred  and  forty  chests. 
At  the  trial,  it  was  contended  on  the  part  of  the  defend* 
ants,  that  as  ship-owners,  they  were  not  bound  to  repair  the 
ship,  nor  under  the  circumstances  to  forward  the  indigo  Imd 
tallow  by  another  vessel ;  and  that  they  were  not  answer- 
able  for  the  acts  of  the  captain  after  the  sale  of  th^  ship, 
his  authority  as  master  having  then  ceased,  and  the  sale  of 
the  remaining  cargo  being  his  own  tortious  act.  The  Chief 
Justice  left  it  to  the  jury  to  consider,  whether  the  ship 
ought  to  have  been  repaired,  and  whether  the  captain 
could  have  forwarded  the  goods  by  another  vessel,  and 
held  that  the  defendants  as  owners,  were  answerable  for 
the  acts  of  the  captain,  if  the  ship  could  have  been  repair- 
ed,  or  the  goods  could  have  been  transhipped.    The  jury 
found  a  verdict  for  the  plaintiffs  generally,  and  stated, 
that  they  found  both  of  the  above  points  in  the  affirma- 
tive.   It  was  then  agreed,  that  the  amount  of  the  damages 
which  the  plaintiffs  were  >  entitled  to  recover,  should  be 
settled  by  an  arbitrator,  as  being  within  the  statute  6S 
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Gea  9»  e.  169»  Tb^  defendants  contended  before  the  arbi-  si^ti 
trator,  that  under  that  statute,  they  were  not  liable  beyond 
the  value  of  the  ship  and  freight,  and  upon  this  point  he 
was  of  opinion,  that  they  were  correct.  The  next  question 
tlMit  arose  was,  admitting  the  case  to  be  within  the  statute, 
when  was  the  value  of  the  ship  to  be  taken,  whether  at 
tfaj9  tis^e  the  cargo  was  first  put  on  board  her  at  CalaUtay 
or  a|  the  time  the  cause  of  action  arose,  viz.  at  the  pe- 
riod the  captain  abandoned  the  voyage  at  the  Mauritius^ 
^t  fvhich  time,  from  the  damage  the  ship  had  sustained,  the 
value  was  considerably  reduced?  The  arbitrator  thought 
thot  the  value,  at  the  time  when  the  plaintifi*'s  cause  of  ac- 
tiai^  arose  by  the  abandonment  of  thervoyage  at  the  Mau^ 
viti^s^  was  the  proper  value,  and  he  awarded  accordingly, 
but  stated,  that  if  he  were  wrong,  the  verdict  ought  to  be 
increased  by  the  addition  of  2500/.  The  remainii^  question 
WiMf  a/i4o  tbo  amount  of  the  freight  for  which  the  owners  of 
the  ^bip  were  answerable,  viz.  whether  the  whole  freight  of 
tb^  goods  taken  on  board  at  Calcutta^  or  only  the  freight 
of  throne  hundred  and  forty  chests  of  indigo,  and  thirty 
cai^lgi  of  tallow*  The  plaintiffs  contended,  that  they  were 
entUI^d  to  claim  the  freight  of  the- whole  cargo: — and  the 
defendants,  on  the  other  hand^  insisted,  they  were  liable 
only  to  the  extent  of  the  freight  of  the  one  hundred  and 
forty  chests  of  indigo,  and  thirty  casks  of  tallow ;  the  ar- 
hi trator  was  of  opinion,  that  the  defendants  were  liable 
only  to  the  extent .  of  the  freight  of  the  one  hundred  and 
forty  chests  of  indigo,  and  thirty  casks  of  tallow,  and  he 
^Uowed  to  that  extent  only ;  but  stated,  that  if  he  were 
wrong  in  this,  then  the  damages  ougM  to  be  increased  by 
the  further  sum  of  1900/. 

.  Mr.  Seijeant  Lens,  having  in  the  last  JViniiy  Term 
obtained  a  rule  itM,  that  the  damages  for  the  plaintiffs 
might  be  increased,  by  adding  the  sum  of  1900/.  for  the 
freight  of  the  whole  of  the  goods  taken  on  board  at  Ca/- 
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then  on  board  the  vesfiel/  except  one  hundred  and  fixtf 
chests  of  indigo,  and  thirty  casks  of  tallow,  was  deposileA 
Mbabukw.     in  one  warehouse;  and  the  said  one  hundred  and  toHj 
chests  of  indigo,  and  thirty  casks  of  tallow  were  deposilied 
in  another  warehouse.     A  fire  took  place  a  few  days  after 
the  cargo  had  been  landed,  which  consumed  the  sugar, 
saltpetre,  and  all  other  parts  of  the  cargo,  except  the  cue 
hundred  and  forty  chests  of  indigo,  and  thirty  casks  of 
tallow.    The  ship  was  afterwards,  without  any  knowledge 
or  privity  of  the  defendants,  sold  by  public  auclioD,  after 
protest  of  abandonment  by  the  captain,  and  she  wasTepanr* 
ed  by  the  purchaser  in  the  month  of  July  following.    The 
one  hundred  and  forty  chests  of  indigo,  and  the  thirty 
casks  or  tallow,  were  afterwards  also  sold  by  public  auc- 
tion by  the  Registrar  of  the  Vice  Admiralty  Court,  without 
any  knowledge  or  privity  of  the  defendants.    The  action 
was  brought  to  recover  the  value  of  seventy-two  cfaesli  of 
indigo,  part  of  the  above  one  hundred  and  forty  chests. 
At  the  trial,  it  was  contended  on  the  part  of  the  defend- 
ants, that  as  ship-owners,  they  were  not  bound  to  repair  the 
ship,  nor  under  the  circumstances  to  forward  the  indigo  and 
tallow  by  another  vessel ;  and  that  they  were  not  answer- 
able for  the  acts  of  the  captain  after  the  sale  of  th^  ship, 
his  authority  as  master  having  then  ceased,  and  the  sale  of 
the  remaining  cargo  being  his  own  tortious  act.  The  Chief 
Justice  left  it  to  the  jury  to  consider,  whether  the  ship 
ought  to  have  been  repaired,  and  whether  the  captain 
could  have  forwarded  the  goods  by  another  vessel,  and 
held  that  the  defendants  as  owners,  were  answerable  for 
the  acts  of  the  captain,  if  the  ship  could  have  been  repair- 
ed, or  the  goods  could  have  been  transhipped.    The  jury 
found  a  verdict  for  the  plaintiffs  generally,  and  stated, 
that  they  found  both  of  the  above  points  in  the  aSruMi- 
tive.    It  was  then  agreed,  that  the  amount  of  the  damages 
which  the  plaintiffs  were  -  entitled  to  recover,  should  be 
settled  by  an  arbitrator,  as  being  within  the  statute  53 
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G^a  9»  e.  16(l.  Tbe  defendants  contended  before  the  Rrbi-  slSt^ 
tffator,  that  under  that  statute,  they  were  not  liable  beyond 
t^e  value  of  the  ship  and  freight^  and  upon  this  point  he 
was  of  opinion,  that  they  were  correct.  The  next  question 
that  arose  was,  admitting  the  case  to  be  within  the  statute, 
when  was  the  value  of  the  ship  to  be  taken,  whether  at 
tfaj9  tisne  the  cargo  was  first  put  on  board  her  at  Calcutta^ 
ox  a|  the  time  the  cause  of  action  arose,  viz.  at  the  pe- 
riod the  captain  abandoned  the  voyage  at  the  Mauritiusy 
lit  which  time,  from  the  damage  the  ship  had  sustained,  the 
value  was  considerably  reduced f  The  arbitrator  thought 
that  the  value,  at  the  time  when  the  plaintifi*'s  cause  of  ac- 
tion arose  by  the  abandonment  of  thervoyage  at  the  Mau* 
tUifiSf  was  the  proper  value,  and  he  awarded  accordingly, 
but  stated,  that  if  he  were  wrong,  the  verdict  ought  to  be 
increased  by  the  addition  of  2500/.  The  remainii^  question 
wiim.aa4o  the  amount  of  the  freight  for  which  the  owners  of 
the  abip  were  answerable,  viz.  whether  the  whole  freight  of 
the  goods  taken  on  board  at  Calcutta^  or  only  the  fireigbt 
of  tbQ  one  hundred  and  forty  chests  of  indigo,  and  thirty 
casks  of  tallow*  The  plaintifls  contended,  that  they  were 
eotitled  to  claim  the  freight  of  the- whole  cargo: — and  the 
defendants,  on  the  other  hand^  insisted,  they  were  liable 
only  to  the  extent  of  the  freight  of  the  one  hundred  and 
forty  chests  of  indigo,  and  thirty  casks  of  tallow ;  the  ar- 
bitrator was  of  opinion,  that  the  defendants  were  liable 
only  to  the  extent  of  the  freight  of  the  one  hundred  and 
forty  chests  of  indigo,  and  thirty  casks  of  tallow,  and  he 
^Uowed  to  that  extent  only ;  but  stated,  that  if  he  were 
wrong  in  this,  then  the  damages  ought  to  be  increased  by 
the  further  sum  of  1900/. 

Mr.  Seijeant  Lens^  having  in  the  last  Triniiy  Term 
obtained  a  rule  nm,  that  the  damages  for  the  plaintiffs 
might  be  increased,  by  adding  the  sum  of  1900/.  for  the 
freight  of  the  whole  of  the  goods  taken  on  board  at  CaU 
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>JW^,       cuitaf  as  well  as  by  the  addition  of  the  farther  sum  of 
Cavnaw      2500/.,  as  to  the  Talue  of  the  ship,  according  to  the  provi* 
Mbabvbn.     sioDs  contained  in  the  award : — 

Mr.  Serjeant  Paughan  on  a  former  day  in  this  Tenn, 
shewed  cause,  and  submitted,  that  the  only  question  de- 
pended on  the  construction  to  be  put  on  the  statute  63 
Geo.  3|  c.  169,  the  express  object  of  which  was,  to  limit 
the  responsibility  of  ship-owners,  and  the  first  section  pro- 
vides in  terms,  that  no  owners  or  part  owners  shall  he  lia- 
ble to  make  good  any  loss  or  damage  to  any  goods  or  mer* 
chandize  laden  on  board  their  ships,  farther  than  the  value 
of  their  ship,  and  the  freight  due  or  to  grow  due  for  and 
during  the  voyage,  provided  such  damage  should  be  oc- 
casioned without  their  fault  or  privity.  In  the  late  case 
of  Wilson  V.  Dickson  (a),  the  Court  of  King^s  Bench  ex- 
pressly determined,  that  the  value  of  the  ship  was  to  be 
calculated  at  the  time  of  the  loss,  and  not  at  the  time  of 
the  commencement  of  the  voyage;  and  Mr.  Justice  £ay- 
/ay,  in  delivering  a  most  elaborate  judgment  as  to  the  con* 
struction  of  the  statute  in  this  respect,  said  (i),  that,  ^  upon 
the  whole,  it  seemed  to  him,  that  the  words  *  the  value  of 
his  or  their  ship  or  vessel,*  must,  unless  there  are  some  other 
words  to  control  them,  mean  the  existing  value  at  the  time 
when  the  loss  takes  place :  that  the  mode  of  ascertaining  that 
value  was  a  matter  of  evidence,  and  might  possibly  be  at* 
tended  with  some  degree  of  difficulty/'  The  principle 
of  that  decision  applies  expressly,  if  not  more  forcibly,  to 
the  freight  due  or  to  grow  due;  and  which  consequently, 
can  only  apply  in  this  case  to  freight  due  at  the  time  of  the 
happening  of  the  loss,  or  the  abandonment  of  the  voyage 
at  the  Mauritus.  So  the  freight  to  grow  due  must  be  the 
«  freight  due  at  the  completion  of  the  voyage ;  and  as  it  was 
unavoidably  terminated  at   the  JtfauritiuSf   no   greater 

(a)  9  Barn.  &  Aid.  S. (b)  Id.  15. 
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freigfht  could  have  been  earfied  than  that  which  wonid       ^J?^- 
have  arisen  upon  the  delivery  of  the  remaining  part  of     Cinnan. 
the  cargo  in  London^  viz.  the  one  hundred  and  forty  chests     Mbaburn. 
of  indigo,  and  thirty  casks  of  tallow.    The  damages  were 
therefore  most  properly  confined  by  the  arbitrator  to  that 
amount,  nor  can  the  plaintifls  be  legally  entitled  to  any 
fiirther  claim  for  freight.    Although  at  common  Taw,  the 
defendants,  as  ship-owners,  would  liave  been  accountable 
to  the  plaintiflb  to  the  full  extent  of  the  actual  loss  sus- 
tained, yet  the  statute  63  Geo.  3,  was  passed  for  the  pur- 
pose of  amending  th^  previous  acts  of  the  7  Geo.  2,  c.  15, 
and  26  Geo.  3,  c.  86,  and  further  for  limiting  the  res- 
ponsibility of  ship-owners  in  certain  cases,  and  more  es- 
pecially for  the  acts  of  their  servants.     If,  however,  the  de- 
fendants as  such  owners  are  to  be  deemed  liable  to  pay  the 
freight  of  the  whole  cargo,  they  will  not  only  be  respon- 
sible beyond  what  is  required  by  the  law  of  any  other  coun- 
try, buttheywillbe  called  on  to  pay  freight,  which  they  can 
never  receive.   By  the  French  Ordinance,  although  a  ship- 
owner is  liable  for  the  acts  of  the  master,  yet  be  is  to  be  dis- 
charged therefrom  upon  relinquishing  the  ship  and  freight, 
and  the  words  '*  at  the  time  of  the  happening  of  the  loss  or 
damage,^  as  introduced  in  the  latter  part  of  the  first  sec- 
tion of  the  Stat.  53  Geo.  3,  and  which  were  omitted  in  the 
former  statutes,  were  intended  by  the  legislature  to  have 
their  full  meaning  and  effect,  and  afibrd  an  additional  re- 
medy  to  ship-owners,  by  only  rendering  them  responsible 
to  the  amount  of  their  respective  capitals  embarked  by 
them  in  their  ships.     According  therefore  to  the  plain  in- 
terpretation of  that  statute,  and  the  decision  in  the  case  of 
tPilson  V.  DicksoHj  the  value  of  the  ship  must  be  calcu- 
lated at  the  time  of  the  loss ;  and  that  principle  applies  more 
strongly  to  freight,  which  must  be  considered  as  the  prox- 
imate antecedent 

Mr.  Serjeant  Taddy^  con<rd..»This  case  embraces  a  most 
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important  poiDt,  not  only  as  affecting  mercantile  inter- 
ests and  the  responsibility  of  ship-owners,  but  applies 
MiABUBif.  ™^^  particularly  to  all  vessels  trading  to  Ifiditu  With 
respect  to  the  mlue  of  the  freight,  it  ought  to  be  calculat- 
ed at  the  sum  contracted  for  at  the  time  of  the  shipment 
or  commencement  of  the  voyage,  and  not  at  the  time 
of  the  loss,  for  the  shipper  can  only  look  vl  the  state  of 
the  ship  at  the  time  of  shipment,  and  he  con6des  to 
that  value  only,  as  the  fund  to  indemnify  him  against  loss. 
Here,  too,  it  must  be  observed,  that  there  has  been  a  jet» 
tison,  in  which  case,  all  the  property  on  board  was  liable 
to  contribute  on  a  general  average  to  every  one  who  has 
sustained  a  loss.  The  rule  adopted  by  the  Rhodian  law, 
on  which  most  writers  have  regarded  the  modem  law  of 
average  to  be  founded,  is  this,  ^  that,  if  goods  are  thrown 
over-board  in  order  to  lighten  a  ship,  the  loss  incurred  for 
the  sake  of  all  shall  be  made  good  by  the  contribution  of 
all  (a)/'  Freight  must  contribute  to  general  average,  be- 
cause it  is  preserved  for  the  owners,  as  well  as  the  cargo  fob 
the  merchant.  And  in  Abbott  on  Shipping  (b)^  there  is  a 
statement  of  a  general  average  account,  in  which  the  amount 
of  the  owner^s  freight  of  goods  cast  over-board  is  introduced; 
and  that  learned  writer  observes,  that  **  he  had  included  the 
freight  of  goods  thrown  over-board,  which  appeared  to  be 
proper,  as  the  freight  of  these  goods  is  to  be  paid,  and  their 
supposed  value  is  taken  clear  of  freight,  as  well  as  other 
charges.*'  With  respect  to  the  sugar  sold  at  Ceylon^  as 
^  part  of  the  proceeds  was  remitted  to  the  defendants,  it 

must  be  considered  as  if  the  goods  themselves  had  arrived, 
and  must  consequently  be  brought  into  the  freight  ac- 
count, and  an  estimation  made  from  the  port  of  loading  to  the 
place  at  which  they  were  sold.  But  the  amount  of  freight 
#  due  on  the  voyage  in  prosecution,  must  be  that  which  the 
ship  might  have  earned  if  no  peril  had  intervened,  and  to 

(a)  Holt  on  Shippiog,  VoL  IL  187.—— (&)  4tb  Edit  97S. 
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nrhich  it  is  qaite  clear  the  ownc^rs  would  be  entitled  to  >j?fjl 
contribution  on  a  general  average,  and  if  it  were  otherwise, 
the  owner  of  a  vessel  might  at  any  time  get  rid  of  his  re- 
sponsibility by  fixing  the  time  of  his  loss,  and  might  tor- 
tiously  throw  either  part  or  the  whole  of  the  cargo  over- 
board at  diflTerent  periods,  and  then  claim  to  be  exempt 
from  all  cbaiges  on  the  score  of  freight ;  bnt  in  point  of 
principle,  such  owner  is  liable  to  the  extent  of  all  the 
freight  contracted  for  at  the  commencement  of  the  voyage. 
With  respect  to  the  case  of  fFilsan  v.  Dickson^  the  words 
''at  the  time  of  the  loss  happening,'*  must  be  taken  to  re« 
fer  to  the  ship  only,  and  not  to  the  freight;  for  with  re* 
gard  to  the  latter,  the  Court,  in  construing  the  statute  63 
Geo.  3,  did  not  confine  themselves  to  the  literal  accepta- 
tion of  the  words  ^  grow  <&ie/''*but  decided,  that,  in  caK 
culating  the  value  of  freight  due,  or  to  grow  due,  money 
actually  paid  in  advance,  or  by  way  of  anticipation,  was  to 
be  included  and  taken  into  the  account;  and  it  cannot  be 
contended  for  a  moment,  that  money  so  paid  and  received 
J^as  due  or  to  grow  due  for  the  voyage.  Here,  however, 
the  defendants  are  liable  for  what  was  charged  on  account 
of  the  fireight  contracted  for  at  the  commencement  of  the 
voyage.  The  obvious  meaning  of  the  statute  is,  that  all  the 
freight  which  is  capable  of  being  earned  in  the  progress  of 
the  voyage  shall  be  brought  into  account;  and  more  parti- 
cularly  so,  as  in  Wibon  v.  Dickson^  part  of  the  freight  was 
paid  the  day  the  ship  sailed,  and  therefore  could  not  be  con- 
sidered as  growing  due,  in  the  prosecution  of  the  voyage; 
nor  was  it  in  fact  ever  due,  because  the  goods  were  never 
conveyed  to  their  place  of  destination.  That  the  value  of 
the  freight  is  not  to  be  estimated  at  the  time  of  the  loss, 
although  the  value  of  the  ship  might  be,  is  evident  from 
the  second  section  of  the  statute  63  Geo.  3,  which  provides, 
**  that  the  value  of  the  carriage  of  any  goods  belonging  to  * 
any  owner  of  a  vessel,  and  also  the  hire  due  or  to  grow  due 
under  any  contract,  except  only  such  hire  as  in  the  case 
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ia8i»^       of  a  ve^ael  hired  for  time,  may  nol  happen  to  be  earned  ua^ 
til  the  expiration  qf  six  calendar  months  after  the  )bap- 
pening  of  such  loss,  shall  be  considered  as  freight."   Now, 
this  clause  would  be  altogether  nugatory  and  useless*  if 
the  value  of  the  freight  were  at  all  events  to  be  eatiyagitftd 
at  the  time  of  the  loss.    The  legislature,  therefore,  had  two 
objects  in  view,  viz.  the  time  of  the  loss,  and  the  comple* 
tion  of  the  voyage;  and  as  the  defendants  seek  to  protect 
themselves  against  a  tortious  act  of  their  captain,  commit- 
ted by  him  at  the  Mauritius^  and  which  must  be  consi- 
dered as  the  act  of  the  owners  themselves,  and  which 
might  have  been  done  at  any  time  in  the  prosecution  of 
the  voyage;  although  the  greater  part  of  the  cargo  was 
destroyed  by  fire  there,  it  affords  no  excuse  to  the  ow* 
ners,  nor  does  it  tend  to  lessen  their  responsibilityf    On 
the  construction  of  the  statute  63  Geo.  3,  therefore,  as  well 
as  on  policy  and  mercantile  usage,  the  amount  of  the 
freight  in  this  case  must  be  calculated  on  at  the  com* 
mencement  of  the  voyage,  and  not  the  amount  which 
might  have  been  earned  in  case  it  had  been  completed. 

Cur.  adv»  vuU. 

Lord  Chief  Justice  Gifford  now  delivered  the  judg- 
ment of  the  Court,  and  after  stating  the  facts  as  set  forth 

on  the  face  of  the  award,  proceeded  as  follows: This  was 

a  motion  to  increase  the  damages  awarded  to  the  plaintifis 
for  a  loss  sustained  by  them  by  the  destruction  of  goods 
on  board  a  ship  called  the  Lady  Banks,  and  was  made  on 
the  ground,  that  the  arbitrator  was  mistaken  in  his  view 
of  the  law,  as  far  as  regarded  the  questions  raised  before 
him  as  to  the  extent  of  the  damages  the  plaintifis  were  ea* 
titled  to  recover.  As  far  as  regards  the  ship,  no  qaestioi^ 
has  been  raised,  as  it  has  been  conceded  in  the  argroment, 
that  it  is  concluded  by  the  decision  of  the  Court  of  King's 
Bench  in  JViUon  v.  Dickson,  by  which  the  value  of  the 
ship  must  be  estimated  and  taken  at  the  time  of  the  loss* 
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With  respect  to  the  freight,  it  has  been  contended,  that,  J^^t. 
under  the  terms  of  the  statute  53  Cko.  3,  c.  159,  the  whole 
amount  of  the  freight  of  the  goods  put  on  board  in  Indiu^ 
supposing  they  had  arriyed  in  England^  is  the  true  criterion 
by  which  the  damages  ought  to  be  estimated  and  ascer- 
tained, and  for  which  the  defendants  as  ship-owners  are. 
liable.  The  statute  63  Geo.  8,  was  passed  to  amend  two 
former  acts,  viz.  7  Oeo.  2,  c.  15,  and  26  Geo.  3,  c.  86,  as 
well  as  to  limit  the  responsibility  of  ship-owners  in  certain 
cases;  and  the  first  section  enacts  in  terms,  that  no  owners, 
or  part-owners  of  any  ship  or  vessel,  shall  be  subject  or 
liable  to  answer  for,  or  make  good  any  loss  or  damage 
arising  by  reason  of  any  act,  neglect,  matter,  or  thing 
done,  omitted,  or  occasioned,  without  the  fault  or  privity  of 
such  owners,  which  may  happen  to  any  goods,  wares,  mer- 
chandizes, or  other  things,  laden  or  put  on  board  their  own 
or  any  other  ship,  further  than  the  value  of  their  ship,  and 
the  freight  doe  or  to  grow  due  for  and  during  the  voyage 
which  may  be  in  prosecution,  or  contracted  for  at  the  time 
of  the  happening  of  such  loss  or  damage."  Now,  under 
these  latter  words  it  has  been  contended,  that  the  whole 
freight  contracted  for  at  the  time  of  sailing,  and  which 
might  have  been  earned  if  the  ship  had  encountered  no 
disaster,  was  freight  growing  due  for  and  during  the  \oy* 
age  which  might  be  in  prosecution;  but  the  Court  are  of 
opinion,  that  the  words  ''  due  or  to  grow  due,"  must  be 
intended  to  apply  to  such  freight,  which,  under  the 
circumstances,  was  earned,  or  might  have  been  earned  by 
the  owners  at  the  completion  of  the  voyage  in  question,  or, 
in  other  terms,  the  freight  which  might  have  accrued  due 
during  the  prosecution  of  the  voyage  from  the  Mauritius; 
and,  therefore,  that  the  view  which  the  arbitrator  has  tak- 
en  in  this  respect  is  correct.  It  has  been  said,  however, 
on  the  part  of  the  plaintiffs,  that,  according  to  the  words 
of  the  statute,  a  ship-owner  is  liable  to  the  extent  of  all  the 
freight  contracted  for,  whether  it  be  earned  or  not.    That, 
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however,  does  not  appear  to  us  to  be  tbe  true  constmdioiior 
the  statute,  accordiugf  to  which,  the  owners  in  this  case  are 
MtABVBH.     only  liable  at  the  uttermost,  to  the  extent  of  freight  due  (if 
any)  when  the  ship  arrived  at  the  Mauritius^  or  to  freight 
which  might  have  accrued  or  grown  d  oe  d  uring  the  fortfaer 
prosecution  of  the  voyage,  if  the  ship  had  been  repaired 
there.    That  was  the  only  freight  growing  due  for  the  voy- 
age within  the  meaning  of  the  statute,  and  this  construction 
of  it  is  confirmed  by  tbe  opinion  of  Mr.  Justice  Bi^ley,  in 
delivering  his  judgment  in  the  case  of  Wibou  r.  JXeJkson. 
But  it  has  been  further  contended  in  this  case,  that,  as  by 
the  second  section  of  tbe  statute,  **  the  value  of  tbe  carriage 
of  any  goods  belonging  to  tbe  owner  of  the  ship,  and  also 
the  hire  due  or  to  grow  due,  except  only  sudi  hire  as  in 
the  case  of  a  ship  hired  for  time  may  not  begin  to  be 
earned  until  the  expiration  of  six  calendar  months,  after 
the  happening  of  such  loss  or  damage,  shall  be  denned 
and  taken  to  be  and  considered  as  freight  within  the  in- 
tent and  meaning,  and  for  the  purposes  of  tbe  act,"  there 
having  been  goods  on  board,  the  property  of  tbe  owners, 
which  were  sold  at  Trincamalee  for  the  purpose  of  repair- 
ing  the  vessel,  and  tbe  residue  or  remainder  of  the  pro- 
ceeds was  remitted  home  to  the  owners,  that  the  arbitra- 
tor should  have  found  what  was  the  value  of  the  carriage 
of  those  goods  from  India  to  Ceylon^  and  that  he  ou^t  to 
have  added  it  to  the  freight  which  he  has  found,  to  be  due 
to  the  plaintiffs.     No  such  question  appears  to  have  been 
raised  before  the  arbitrator,  nor  can  we  now  presume  that 
•         it  was,  from  any  of  the  facts  as  stated  in  his  award.    The 
only  questions  that  appear  to  have  arisen  before  him,  seem 
to  have  been  confined  to  the  value  of  the  ship,  and  amount 
of  freight  to  which  the  owners  were  responsible;  and 
therefore,  the  Court  are  not  called  on  to  give  any  opinion 
as  to  whether  the  arbitrator  ought  to  have  estimated  the 
freight  of  those  goods  from  the  port  of  loading  to  the  place 
at  which  they  were  sold.     Assuming,  however,  fpr  a  mo- 
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ment,  that  ibis  question  had  arisen  and  been  discussed  be*  i81i> 
fore  the  arbitrator,  we  think  he  woald  have  done  right  in  not 
estimating  the  freight  on  the  proceeds  of  goods  so  sold,  and 
that  the  principle  laid  down  by  the  Court  of  King^s  Benehin 
Hunter  v.  Prifuep(a)f  is  applicable  to  this  point,  where  it 
was  held,  that  goods  having  been  tortiously  sold  out  of  a 
ship  before  they  reached  their  destination,  the  ship-owners 
were  not  entitled  to  fireightjEiro  raid  iiineris^  although  the 
proceeds  arising  from  the  sale  of  the  goods  came  to  the 
hands  of  the  consignees.  Here,  it  is  cleart  that  if  the 
ship  had  been  brought  to  this  country,  the  owners  would 
have  been  entitled  to  freight;  so,  if  the  consignees  had 
received  the  goods,  although  they  had  been  brought  home 
in  another  ship,  they  would  still  be  liable  to  freight;  for 
whenever  goods  are  brought  to  their  place  of  destination, 
their  owners  are  liable  for  the  carriage  of  them  in  the  na- 
ture of  freight;  and  Lord  Ellenhorough  in  Hunter  v. 
Prinsepf  said(£),  **  if  the  ship  be  disabled  from  completing 
her  voyage,  the  ship-owner  may  still  entitle  himself  to  the 
whole  freight,  by  forwarding  the  goods  by  some  other 
means  to  the  place  of  destination;  but  he  has  no  right  to 
any  freight  if  they  be  not  so  forwarded,  unless  the  for- 
warding them  be  dispensed  with,  or  unless  there  be  some 
new  bargain  upon  the  subject/'  As  well,  therefore,  on 
the  facts  of  this  case,  as  the  principle  established  in  Hun^ 
ter  V.  Prinsep^  we  are  of  opinion,  that  the  arbitrator  has 
decided  rightIy...With  respect  to  the  argument  which 
has  been  pressed  upon  us,  as  to  the  bringing  into  a  general 
average  account  the  amount  of  freight  that  would  have 
accrued  on  the  sugars  which  were  thrown  over-board,  and 
which  must  be  considered  as  contributory  to^the  loss;  al- 
though it  might  be  so,  there  appears  to  have  been  no  de- 
cision in  confirmation  of  such  a  position,  nor  does  it  ap- 
pear to  be  the  custom  to  do  so  in  this  country;    and 

(a)  10  £a»t,  378. {b)  Id.  394. 
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though  It  is  SO  stated  in  the  calculatioD  referred  to  in  Ab^ 

boii  on  Shipping^  yet  that  learned  writer  observes,  that 

although  he  bad  included  it  in  the  estimate  of  losses,  yet 

that  it  was  omitted  in  an  example  proposed  by  Pothier^ 

but  charged  in  an  adjustment  of  a  general  average  given 

by  MageM.    Supposing,  however,  that  it  were  so,  it  would 

only  tend  to  lessen  the  contribution  of  the  owners,  but  it  is 

not  to  be  considered  as  freight  earned  or  due,  or  to  grow 

doe  within  the  meaning  of  the  statute  63  Oeo.  3.     On  the 

whole,  therefore,  we  are  of  opinion,  that  the  award  made 

by  the  arbitrator  is  perfectly  correct,  and  consequently 

that  this  rule  must  be 

Discharged. 


ThvLTtdtMm 

Feb.  vmL  Lemcke  V.  Vauohak. 

A  mitdeierip-  A  HIS  was  an  action  of  assumprit  on  a  policy  of  insurance, 
wTto  ithomT  ™^®  *®  ^^^  August,  1810,  at  and  from  HeUgolamd  to 
licence  from  the  any  port  or  ports  in  the  Baltic  and  Gulph  of  Finktmif 
with  an  enemy  ^ff^^inst  all  risks,  including  the  risk  of  craft,  and  until  safe- 
is  gnuited^does  \y  warehoused  in  the  warehouse  of  the  consignees,  at  the 

not  inTfthdate      ^T     •  ,  o  » 

such  licence:—  final  ports  Of  plsces  of  discharge,  with  liberty  to  carry  and 

"escribTd^tobe  ^'^1^^°^®  ^^  or  simulated  papers  and  clearances,  and  to 
ofl.oiidoR,mer^  seek,  join,  and  exchange  convoys,  on  ship  or  ships,  with 
he  wu  resident  l^^^  ^o  proceed  and  sail  to,  and  touch  and  stay  at  any  ports 
Hr^u^b^  or  places  whatsoever,  and  to  touch,  stay,  discharge,  and 
on  the  point  of  reload  their  cargoes  at  any  port  in  Sweden^  and  to  wait  for 
Sde7n  this""  ^"^^^s,  and  for  any  purposes  whatsoever,  at  or  off  any  ports 
coontry.  or  placcs  they  might  touch  at,  and  to  return  to  any  port  or 

ports  without  being  deemed  a  deviation.  At  the  foot  of 
the  policy  was  the  following  memorandum :  '*  on  goods  as 
shall  be  declared  and  valued  hereafter;"  and  indorsed  on 
the  policy  was  a  declaration  particularizing  the  goods,  and 
valuing  them  at  10,150/.,  and  the  insurance  was  declared 
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to  be  on  uueh  goods,  per  the  Pirouw  Hendriekoj  CaptaiD 
Hendricks,  The  plaintiff  declared  as  for  a  total  loss. 
The  defendant  pleaded  non  assumprii. 

The  cause  came  on  for-  trial  before  Lord  Chief  Justice 
Dallas,  at  GuildhaU,  at  the  Sittings  after  Michaelmas 
Term,  1821 »  when  a  rerdict  was  found  for  the  plaintiff, 
damages  SOO/.,  subject  to  the  opinion  of  the  Court,  on  the 
following  case :  The  plaintiff  was  a  merchant  at  Hatwver, 
and  a  native  of  that  country,  and  at  the  time  of  effecting 
the  policy,  of  granting  the  licence,  and  of  the  voyage,  and 
of  the  loss,  was  residing  within  the  Hanoverian  dominions. 
The  plaintiff,  in  the  year  1810,  was  the  owner  of  goods  then 
lying  at  HeUgoland,  consisting  of  British  colonial  pro- 
duce, which  had  been  imported  thither  from  this  country, 
and  were  then  in  the  possession  of  his  agents  there.  The 
island  of  Heligoland  was  captured  by  his  late  Majesty's 
forces  in  1809,  and  has  since  continued  under  the  dominion 
of  Oreat  Britain*  The  plaintiff  having  resolved  to  send 
these  goods  to  some  of  the  neutral  ports  in  the  Baltic^  em- 
ployed as  his  agent  for  that  purpose  one  Charles  Frede^ 
rick  HampCj  and  sent  him  tQHeUgolandf  in  that  character. 
Hampe  was  a  merchant,  and  was  then  on  the  point  of 
coming  to  reside  in  this  country,  and  had  given  instruc- 
tions to  his  correspondents  to  procure  him  a  residence  here. 
The  plaintiff,  in  the  month  o(  August ,  1810,  wrote  to  one 
Frederick  Klingender,  his  agent  in  London,  instructing 
him  to  effect  an  insurance  to  cover  the  adventure,  and  in 
consequence  thereof,  and  prior  to  any  vessel  being  chsar" 
terod^  Klingender  effected  the  policy  declared  upon,  which 
the  defendant  subscribed  for  600/.  Upon  Hampers  arri- 
val at  Heligoland  he  wrote  to  Klingender,  directing  him  to 
charter  a  vessels  and  send  her  to  Heligoland^  for  the  pur* 
pose  of  loading  her  with  the  plaintiff's  goods,  and  he  also 
directed  KHngender  to  procure  and  send  him  a  licence. 
Klmgenderf  acooidingly,  on  the  27tb  August j  1810,  char- 
tered the  Firouw  Hendrieka^  a  neutral  vessel,  and  by  the 
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ianiiB  of  the  charier  party  she  was  to  proceed  to  the  Uand 
of  HeUffobmdf  or  ao  near  thereonto  as  she  might  safely 
VivonAk.  B^  <^^  there  load  a  complete  cargo  of  lawfial  aad  per- 
mitted merchandize ;  and  bein^  so  loaded  therewith,  to 
proceed  to  a  port  in  the  BaUiCf  but  not  higher  np  than 
Konirngsberg^  and  deliver  the  same.  JKXngender  also,  in 
pursuance  of  hk  instructions,  applied  for,  and  obtained 
the  following  order  in  council  and  licence: 

Ai  the  Council  Clumber,   WMtekatt, 

the  38^A  August,  VSiO. 
Present, 

The  Lords  of  his  Maje6ty*s  most  Honourable 

Privy  Council. 

(Duplicate). 

**  Whereas,  there  was  this  day  read  at  the  Board,  the 
humble  petition  of  C  jP.  Hampe,  o( London,  merchant.  It 
is  ordered  in  council,  that  a  licence  be  granled  to  the  pe- 
titioner for  permitting  a  vessel  bearing  any  flag  except 
the  F*rench,  to  proceed  with  a  cargo  of  BrUisk  manu* 
facturers'  colonial  produce,  and  such  goods  as  are  per* 
mitted  to  be  exported  firom  Heligoland  to  eaoj  port  in  the 
Baltic,  uot  under  blockade,  notwithstanding  all  the  docu- 
ments whidi  accompany  the  ship  and  cargo  may  repre- 
sent the  same  to  be  destined  to  any  other  neutral  or  hostile 
port ;  and  to  whomsoever  such  property  may  appear  to  be- 
long, upon  condition  that  the  name  and  tonnage  of  the 
vessel,  name  of  her  master,  and  time  of  her  clearance  from 
Heligoland,  shall  be  indorsed  upon  the  said  licence  }  and 
that  a  certificate  from  the  proper  oflker  of  the  customs  at 
Heligoland  shall  accompany  the  cargo,  certifying  that  the 
same  was  originally  exported  from  the  United  Kmgdom, 
such  licence  to  remain  in  force  for  four  months  from  the 
date  hereof;  and  at  the  expiration  of  the  said  period,  or 
sooner,  if  the  voyage  be  completed,  to  be  deposited  e»  the 
case  may  be,  with  the  commissioners  of  his  Majesty's  cus» 


IN  THE  FOURTH  AMD  FIFTH  YEARS  OF  OBO.  IV. 

toin&  at  the  port  of  JLoncIoti,  or  with  the  oollector  of  the 
CDatoms  at  the  out-ports.  And  the  Right  Hon.  itiekard 
Ryder^  one  of  his  Majesty's  principal  secretaries  of  state, 
is  herehy  specially  authorized  to  grant  such  liceneet  in 
case  he  shall  see  no  objection  thereto,  annexing  to  such 
licence  the  duplicate  of  this  order  herewith  sent  for  thai 

P«T^-  Chetwynd.'' 

To  all  Commanders  of  his  ]lfajesiy*$  ships  of  war  fprha- 
teerSf  andaUoihers  whom  ii  may  concern — Greeting. 

I,  the  undersigned,  one  of  his  Majesty's  principal  secre* 
taries  of  state,  in  pursuance  pf  the  authority  given  to  me 
by  his  Majesty,  by  order  of  council,  under  and  by  virtue 
of  powers  given  to  his  Majesty  by  an  act  passed  in  the 
48th  year  of  his  Majesty's  reign,  intituled,  **  An  act  to  per* 
^it  goods  secured  in  warehouses  in  the  port  of  London^ 
to  be  removed  to  the  out-ports  for  exportation  to  any  port 
of  Europe,  for  empowering  his  Majesty  to  direct  that  li- 
cences, whidi  his  Majesty  is  authorized  to  grant  under  his 
sign  manual,  may  be  granted  by  one  of  the  principal  se- 
cretaries of  state,  and  for  enabling  his  Majesty  to  permit 
the  exportation  of  goods  in  vessels  of  less  burthen  than 
are  now  allowed  by  law  during  the  present  hostilities,  and 
until  one  mouth  after  the  signature  of  the  preliminary  ar- 
ticles of  peace;  and  in  pursuance  of  an  order  of  council 
especially  authorizing  the  grant  of  this  licence,  a  duplicate 
of  which  order  of  council  is  hereunto  annexed,  do  hereby 
grant  this  licence  for  the  purposes  set  forth  in  the  said  or- 
der of  council,  to  C  F.  Hampcy  of  Lcndofi^  merchant,  and 
do  hereby  permit  a  vessel,  bearing  any  flag  except  the 
JPrenchf  to  proceed  with  a  cargo  of  British  manufactures, 
colonial  produce,  and  such  goods  as  are  permitted  by  law 
to  be  exported  from  HeHgoiand  to  any  port  in  the  BalHe 
not  under  blockade,  notwithstanding  all  the  documents 
which  accompany  the  ship  and  cargo  may  represent  the 
same  to  be  destined  to  any  neutral  or  hostile  port;  and  to 
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J^^  wboBiioevef  micb  property  ntaf  appear  to  belong,  proWd- 
•d  Unit  the  name  aad  tonnage  of  the  vessel,  name  of  ber 
master,  and  time  of  her  dearsnoe  from  Heligoland^  sbalt 
be  indorsed  on  this  lioenee;  and  that  a  certificate  from  the 
proper  officer  of  the  customs  at  Heligoland^  shall  accom- 
pany the  cargo,  certifying  that  the  same  wbb  originally 
exported  from  the  United  Kingdom.  This  licence  to  re- 
main in  force  for  four  months  from  the  date  hereof;  and  at 
the  expiration  of  the  said  period,  or  sooner,  if  the  voyage 
be  completed,  this  licence  shall  be  deposited  as  the  <;ase 
may  be,  with  the  commissioners  of  bis  Majesty's  customs 
at  the  port  of  Lombm^  or  with  the  collector  for  the  customs 
at  the  out-ports. 

Given  at  fFhitehall,  the  28th  August,  1810,  in  the  50M 
year  of  his  Majesty* s  reign.  -q  t>«^«|.  n 

The  indorsements  required  by  the  licence  were  duly 
made,  and  also  a  eertifieale  from  the  proper  offld&rof  the 
customs  at  MeHgohmd^  as  required  by  the  licence.  The 
CLJF.Hampe  named' jn  the  order  of  council  and  fi<^nce 
was  the  same  personas  the  C  F,  .£Anitp^  employed  by  the 
plaintiff  as  above  stated. 

The  vessel  then  proceeded  to  Heligoland,  and  upon  her 
arrival  there,  the  goods  specified  in  the  policy  ivere  ship- 
ped on 'board  by  Hamper  the  goods  being  the  property  of 
the  plaintiff,  and  of  the  value  stated  iti  the  poKcj.  On 
the  17th  September,  1810,  the  vessel,  with  her  cargo,  sail- 
ed under  convoy  from  Heligoland,  Hampe  b€fitig  on 
board  of  her  as  supercargo*  bound  for  Stoinemunde,  in  the 
Prussian  dominions.  On  the  diet  Oetober,  1810,  she  ar- 
rived with  ber  said  cargo  in  the  roads  of  Swinemunde,  and 
sodn  after  her  arrtval  tbe  vessel  and'  her  cargo  were  seiz- 
ed by  a^  Prussian  militarjr  force,  atnd  were  fiTubsfequently 
condemned  by  the  public  authorities  at  Swirtemttnde,  and 
the  cargo  became  wholly  lost  to  the  plaintiff.    Before  any 


IN  THE  FOURTH  AND  FIFTH  YEARS  OP  GEO.  lY. 

of  these  circumstanoes  had  taken  place,  Hdtunfer  was 
takea  possession  of  in  an  hostile  manner  by  the  French 
troops,  and  during  the  whole  period  of  the  aboYe  mention* 
ed  transactions,  the  powers  of  government  were  exercised 
in  Hanover  by  Jerome  Buonaparte^  the  brother  and  ally 
o(  Napoleon  Bnonaparie^  who  was  then  at  the  head  of  the 
French  government^  and  at  war  with  this  country,  the 
said  Jerome  Buanaparifi  having  assumed  the  title  of  king 
of  Westphalia^  and  Hanover  having  on  the  10th  Julgf 
1810,  been  declared  by  Napoleon  Buonaparte  a  depart- 
ment of  such  kingdom  of  Westphalia,  But  these  acts  were 
never  recognized  by  the  government  of  this  country  or  of 
Hanover^  nor  was  any  cession  of  Hanover  made,  or  any 
war  declared  between  Hanover  and  this  country.  The 
plaintiff,  upon  the  trial,  called  as  a  witness,  a  clerk  from 
the  Council-oiBce,  who  produced  several  original  petitions, 
orders  in  council,  and  licences  thereupon  granted,  about 
the  time  of  the  granting  of  the  licence  in  question ;  in  some 
of  which  petitions,  orders  in  council  and  licences,  the  r^ 
sidence  of  the  petitioners  was  not  stated;  in  others,  even 
the  names  of  the  persons  intended  to  be  interested  were 
wholly  omitted,  and  the  petitions  were  stated  to  have  been 
presented  *'on  behalf  of  different  merchants,"  without  spe- 
cifying either  thehr  names  or  national  character;  and  fur- 
ther, the  plaintiff  offered  to  prove,  by  the  same  clerk,  that 
at  the  time  when  the  licence  in  question  in  this  action  was 
granted,  the  residence  of  the  petitioner  was  not  considered 
a  material  circumstance  at  the  privy  council  board,  which 
he  was  ready  to  verify,  upon  his  own  personal  knowledge 
of  the  course  of  business,  and  also  by  the  production 
of  the  council  books,  in  which  the  applications  for  li- 
cences, and  the  minutes  of  decisions  thereon  were  entered. 
The  defendant  objected,  that  neither  the  orders,  peti- 
tions or  licences,  nor  the  parol  testimony  as  to  the  prac- 
tice and  understanding  at  the  council  board,  were  admis- 
sible.   The  plaintiff  insisted  that  the  proposed  proof  was 
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2^  adttiflkibie;  andoitiinateiy  k  wimi  afretd;  thai ii  AoMbe 
made  one  of  the  points  for  the  conridtnition  of  the  Govt 
upon  this  oBset  whether  the  firoposed  erideiice  mm  epn- 
peteat  or  not.  The  general  quedion  for  the  opiniea  Af  the 
Cevt  was.  Whether  the  plaintiff  was.entitled  taianorer ? 
If  the  Court  ahoold  he  of  that  opinion^  -the  veidict  waa.to 
stand;  if  not,  the  rerdict  was  to  be seiasidei  aftda aon« 
suit  entered.  And  either  party  was  to  be  atliberty  tatvn 
the  case  into  a  special  verdict. 


The  case  came  on  for  aignment  on  a  fonaec  daf^  in  this 
Tena»  wheat 

Mr.  Serjeant  Thddfy  for  the  plaintiff  pnmiKd,  that  the 
object  of  the  parties  was  to  bring  before  the  Cottrl  the  de- 
cision of  the  Conrt  of  Eing^9  Beneh^  in  the  caaa^rfiJPtn- 
gmider  ▼•  Bamd(a)f  where  the.qimtion  aiosaian  thossT 
policy  on  which  the  present  action  vasJmHight»  and  where 
that  Gonrt  held,  that  the  description  alJSmmpe  •n^the^li-' 
cenee,  as  of  Lcndomf  merchant,  wheteaa  in  foot  hfadid  «^ 
reside  thtore,  biit  at  Heligoland f  which  plaoe-he  wasjost 
about  to  quit,  and  settle  in  LomthUf  was  a  wroi^  deodvip* 
ticm  of  the  person  to  whom  the  licence  was  f^Yantod,-  and 
so  for  invalidated  it  as  to  be  a  fotal  ol^ectionlp  Ibe^plw- 
tiff's  right  to  recover.  That  case^  howerer,  was  degsidsd 
without  argument,  and  upon  a  mere  motisn  to  set  aaidefa 
nonsuit.  The  order  in  council,  by  which  a  iieenea  foim 
the  Crown  was  rendered  necessary,  was  paasedoo  theSlst 
May,  1809.  And  in  KHitgender  w.  Band^  la^  Blkm^ 
borough  stated,  that  Hampe  said  at  the  trial,  that  hoii^- 
ed  at  Heligoland  foam  1808  to  1809,  and  that  he  Aen 
went  to  Oermanj^  and  intended  to  come  and  seltla  in  Lm^ 
den  in  the  month  of  JforeA  followiog.  He  ought,  under 
these  circumstances,  therefore,  have  been  considered  ss^an 
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enemy.    Here^  liowever,  the' plaintiff,  as  the  owner 
4)f  the  goods,  could  not  be  affected  by  any  ancb  disabilily, 
for  be  was  a  natfTc  of  Hanover,  and  as  soch  migbt  be  con«-     Vavobaii. 
sidered  as  a  subject  of  the  king  of  this  country,  in  rigbt'of 
his  crown  of  Hanooetf  and  the  order  in  council,  under 
which  the  licence  in  question  was  required,  was  made 
for  confining  the  trade  with  Hdigcland  to  BHHsh  ships 
navigated  according .  to  law,  unless  his  Majesty  should 
otherwise  permit.    At  all  events,  the  plaintiff  cannot  be 
consicjeped  as  an  alien  enemy,  or  even  an  alien,  according 
to  the  authority  of  Calvin*8  case  (a),  where  it  was  laid  down, 
that  the  protection  and  government  of  the  king  is  general 
over  all  his  dominions  and  kingdoms,  as  well  in  time  of 
peace  as  in  war,  and  that  all  are  at  his  command  and  un* 
der  bis  obedience)  and  therefore,  that  although  one  is  ab- 
jured the  realm,  he  still  owes  l^ance  to  the  king,  and 
remainB  wkhiu  his  protection,  as  the  king  may  pardon  and 
rsstore  him  to  bis  country  again ;  and  Heligoland  was  in  his 
M^esty's  possession  at  the  time  thelicence  was gpranted^  and 
has  continued  under  his  dominion  ever  since.    Np  licence 
was  necessary  to  legalize  the  persons  of  the  parties,  but 
only  to  remove  any  disability  which  might  affect  the  ship, 
and  authorize  her  being  used  for  the  particular  adventure 
on  whidi  the  insurance  was  effected,  as  she  was  not  a 
British  veswl.    There  is  a  manifest  distinction  where  a 
licence  is  granted  to  remove  any  personal  disability  of  the 
party  to  whom  it  is  given,  or  to  protect  a  vessel  for  a  par* 
ticular  voyage.      No  disability  cotild  arise  in  this  case 
on  account  of  national  character,  which  was  legalized  for 
all  purposes  of  trade^  but  merely  a  disability  as  to  the  ves« 
sel,  arising  from  the  terms  of  the  order  in  council.    The 
previous  decisions  on  the  subject  of  licences  have  proceed* 
ed  chiefly  on  the  disability  of  the  personal  or  national  char^ 
acter  of  the  grantee;  here  however  none  existed,  as  he 
merely  misdescribed  as  to  his  residence,  and  such  mis* 
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detcripHcm  caniiol  tend  to  vitiate  tke  liecnce,  m  hi*  <addl- 
tion  WM  not  material .  It  would  have  been  equally  good  if  he. 
had  been  described  generallj^  as  he  was  sofficientl  j  koowit 
as  the  party  who  was  to  be  the  lawfol  ol^t  of  the  Hceoee^ 
and  eyen  if  a  particular  description  were  Qeceasary»  to  ren 
n»re  any  disability  as  to  national  character^  the  mere  miar 
description  of  residence  would  not  hate  the  effect  of  ntiating; 
die  licence,  which  had  no  object  whaNver  beyond  the  pro«. 
tectiott  of  the  ship.    It  must  be  observed,  that  since  the  det 
ciaion  in  Klingender  v.  Bmd  the  Courts  have  materiallj 
changed  their  opiniou,  with  respect  t^  the  subject  matter 
of  licences  of  this  description,  and  have  given  th^m  the 
most  liberal  and  extended  construction,  in  order  to  meet  the 
exigencies  of  the  times  in  which  they  were  granted,  i|  being 
found  that  the  trade  of  the  country  could  net  well  beoarried 
on  without  them.    In  Flindt  v.  ScotL  and  Flmd%  v.  Crocks 
ait  (a),  the  Court  of  Exchequer  Chamber  reversed  a, 
judgment  of  the  Court  of  King's  Bench^  holding,  thai 
licences  to  trade,  however  strictly  they  might  have  beeil. 
formerly,  were  then  to  be  construed  more  liberally  and  fa- 
vourably to  trade,  in  order  to  effectuate  the  benefits  intend- 
ed to  result  from  them ;  and  therefore,  that  they  ought  to  be 
interpreted  largely,  and  with  none  of  that  jealous  ap^ircT 
hension  of  the  subject  taking  more  than  the  Crown  ia« 
tended  to  give,  by  which  royal  grants  bad  been  ftttered 
and  controlled  at  common  law.      The  same  .  principle^, 
was  laid  down  in  Ahrff an  t.  Oswald  (b)y  and  Mir,  Justice 
Gibhs  there  stated  (c),  that  Silr  irt7/tam  Sa^i  had  laid 
down  this  principle;  that  while  the  trade  of  the  cooolry 
remained  in  its  original  state,  and  the  licensed  trade  was 
the  exception  to  the  general  rule,  licences  were  to  be  con« 
strued  strictly;  but  that  since  the  licensed  trade  had  be- 
come the  general  trade,  and  the  unlicensed  trade  the  ^-i 
ception,  licences  were  to  be  construed  liberally.    That 
learned  judge*  in  the  ease  of  ih%  Q0ede  Haap^dmmmsd  st 
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great  knglk  the  hiIm  of  interpretatioa  to  be  ftppU^d  ta  K-  sj^il 
MDcw  geninllj^  asdl  he  tkere  eaid  (a)»  ^  whfre  il  i*  eirident 
thai  th»  patties  luive  acted  with^  perfect  good'  fiuth»  and 
with  an  anxioaa  wish  tei  oettfoim  ta  the  tenna  9£  Ibe  I  ieeafie, 
I  presiuBe  that  I  an  only  carrying  iofa  eflect  the  intenlioa 
of  the  grantor,  when  I  baye  rccoavae  to  the  utmoat  liberal  i« 
ty  of  conetniotion,  which  it  is  in  the  power  of  tbia  Court 
to  supply,^  So,  in  the  case  of  the  Vrow  ConoHm  <i),  Sir 
tmtimmSe^i  said,  **  In  the  osa  and  appNcation  of  licen- 
ces, the  Court  will  not  confine  tho  parties  to  a  literal  coa^ 
aCraetioa.  It  is  suiBcieat  that  Aey  shew,  under  the  diflS* 
euhies  of  commerce,  that  they  ceme  as  near  as  they  can  to 
the  terms  of  the  licences  and  where  that  is  done,  the  Court 
will  not  prevent  them  from  having  the  entire  benefit  in^ 

tended  by  his  Majesty's  government." Has  then  the  Ik* 

cence  in  this  case  removed  every  disability  with  respect 
to  the  nature  of  the  adveaturef  If  it  has,  there  can  be  ao 
question  but  that  the  plaintiff  is  entitled  to  recover.  It 
had  no  object  beyond  the  protection  of  the  ship,  and  the 
oaly  previous  existing  disability  was,  that  she  was  a  neu- 
tral instead  of  a  Briii$h  vessel,  and  there  was  no  limifS" 
tion  whatever  in  respect  to  her,  except  as  to  her  carrying 
the  Preneh  flag;  there  was  no  condition  or  restriction  as 
to  the  national  character'  of  the  party  to  whom  it  was 
granted,  or  description  of  the  property,  aa  the  licence  pro- 
tected such  property,  to  whomsoever  it  might  appear  to 
belong,  which  therafore  necessarily  exclndea  any  question 
which  might  arise  as  to  proprietary  interest.  The  cases  of 
SoMnsom  v.  TVvray  (c),  Baxeti  v.  Mfyer(d\  Haffedom 
V.  Reid  (e),  and  Usparieha  v.  Noble  (/),  are  decisive  to 
shew  that  even  alien  enemies,  neutrals,  and  foreign  solyeGts, 
are  protected  by  licencea  of  this  description;  aad  in  tlia 
latter  case  Lord  Elhnboraugk  said  (g%  **  for  the  purpose 

(#)  Gdw.  Aim.  C49. 031- ih)  Id.  350. (e)  1  Ma^.  &  Sdw.  f  I7. 
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}Pf^'  of  this  licensed  act  of  trading,  tbe  pencil  lioemeil  i»  totie 
regarded  as  virtually  an  adopted  sobject  of  Ae  Cwcnnt  of 
Cfreai  Britain.**  These  cases  were  reyiewed  tK  JKm^ 
gctn  V.  OswaU^  where  it  was  decided,  that  a  lieeaoe  to  m 
British  merchant  by  name,  and  in  general  terms^  fiat  a 
ship  might  go  to  an  hostile  port,  and  bring  bdme  a  cargo 
of  goods,  authorized  tbe  importation  of  sach  goo^  being 
the  property  of  an  alien  enemy,  and  a  subject  of  sadi  bos- 
tile  country*  And  in  Bazett  ▼•  Meyer,  where  a  oeatf^l 
insured  against  all  risks  until  safely  warehoused  in  Ae 

warehouse  of  the  consignee ; it  was  held,  that  tbeadyentufe 

being  in  furtherance  of  the  objects  of  British  commerce,  was 
protected  by  the  policy  against  confiscation  by  the  act  of 
bis  own  government,  under  the  Berlin  and  MUan  decrees. 
It  therefore  appears,  thaC  the  Courts  have  even  oveilooked 
disabilities  in  the  parties  to  whom  licences  of  ibio  dooeri]^a 
have  been  granted,  and  extended  their  privileges^  as  ftor  as 
they  possibly  could,  for  the  purpose  of  furthering  the  ob* 
jectof  such  licences.  Here,  however,  suppoMugall  pre- 
vious decisions  were  laid  aside,  the  misdescripliott  (if  any) 
in  the  licence,  cannot  have  the  effect  of  vitiating  it,  so  r!^  to 
warrant  the  Court  to  set  it  aside,  as  it  is  dsar  that  even 
disability  as  to  national  character  cannot  now  have  such 
an  effect.  Supposing  the  grantee  had  resided  ra  JBrehtnd 
previously  to  the  Union,  and  had  been  described  as  fiving 
in  London  ;  if  he  intended  to  come  and  reside  tbere^it  can* 
not  be  contended  for  a  moment  that  it  would  vitiale'  Ae 
licence.  Even  in  the  case  of  a  grant,  a  mere  misdeacrrp- 
tion  of  the  place  of  residence  of  the  grantee  is  notof  itt^f 
sufficient  to  set  it  aside.  Here,  however,  the  licence  was 
granted  to  the  person  to  whom  it  was  intended  taapply^ 
and  he  was  described  therein  as  of  a  place  in  whieb  he 
meant  shortly  to  reside.  The  interest  in  tbe  property  is 
immaterial,  as  the  goods  were  to  be  exported  from  ^elt- 
gokmdt  and  there  can  only  be  two  voilid  ^rraniHli  of  ob- 
jection to  tbe  licence,  viz.  the  one  that  the  property  was 
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f^ppiBfleiil^d  to  be  tbe  property  of  a  British  merchant,  or  to  .jj^^ 
|liQ4jii9ped  from  this  country;  the  other,  that  tbe  ship  be* 
loi^ged  to  tbe  port  of  London;  but  both  these  suppositions 
art  negatiFed  by  the  language  of  tbe  licence  itself.  There 
is  uo  stipulation  therein  as  to  tfae-national  character  of  the 
grantee^  and  even  if  there  had  been,  tbe  description  given 
was  that  by  which  he  would  be  most  likely  to  be  known,  he 
jbeing  forthwith  about  to  settle  in  London.  With  respect 
to  4be  admissibility  of  evidence  for  tbe  plaintiff  which  was 
IP^i^tad  at  the  trial,  it  was  not  necessary  to  support  his 
case;  and  as  tbe  present  question  must  depend  on  general 
|MnndpleS|  it  will  not  affect  tbe  decision  of  tbe  Court. 

«  * 

Mfm  Serjeant  Paughanf  conirdf  relied  on  the  case  of 
mingender  v.  Bond^  which  he  submitted  Jiad  never  been 
AOipeftchedf  pot  its  authority  impugned  or  infringed  on  by 
#9^  subsequent  decisions;  and  as  that  case  was  determined 
,00  the  same  policy  as  the  present,  and  Lord  EUenborough 
there  invited  the  plaintiff  to  tender  a  bill  of  exceptions  if 
w  mlvised,  in  case  be  thought  proper  to  proceed  to  ano* 
thee  trial,  it  must  be  considered  as  decisive  of  the  question; 
The  principle  relied  on  in  CafotV^  case,  as  to  whether 
tbe  plaintiff  might  be  oousidered  as  an  alien,  is  altogether 
jnapplica1^1e»  as  the  question  here  turns  on  the  construction 
of  a  licence  to  trade;  and  the  plaintiff,  as  far  as  commer« 
cial  porppaes  can  apply^  must  be  consider^  as  standing  in 
an  hostile  chavacter :  for  as  the  king  of  this  country  was 
4eprived  oSHanovw  for  a  time,  during  which  it  was  com- 
pletely und»  the  power  and  dominion  of  France^  which 
was  then  at  war  with  us;  and  as  the  British  Government 
did  not  exercise  any  authority  there  at  the  time  the  licence 
.  .was  grantedi  the  plaintiff  must  be  considered  as  an  alien^ 
although  the  acts  of  Napoleon  or  Jerome  Buonaparte 

were  nev«  recognized  by  this  country. ^The  main  ques«. 

tioH^  however,  is,  whether  Hampe^  tbe  grantee,  can  be  con- 
as  falling  withiu  the  description  of  ^London  raer« 


chMt»  in  tbe  Iicmbmib  jn  queMfoii,  AMkaagh  4tlHi4iMl 
likvni  flrid  Ihot  he  iMeiided  i/hortfy  to  MiMe  in  I^oimIm,  Ite  ^nm 
tkJ^Aw.  ^^  ^  f&mgem;  mod  k  4oe8  ml  m^ear  that  be  had  ever 
heee  in  ibk  'Mmtry  at  ihe  time  she  Koenee  «raa  gmifed* 
The  deicriplioa  ef  the  party  a^iplying  fbt  ^  fieenoe  ef  thin 
nataie  shoold  be  tree  in  ereiy  partieular,  at  «t  waa  neeei% 
any  to  make  the  Crown  aeqaainted  wilh  ^Sie  ctrmimelaiieea 
of  Ae  iniended  adretrtmre  in  dl  ita  parte,  and  enaMeibem  t» 
aaeertain  that  it  was  not  meanft  m  a  aohterf^ge  hr  fcorftae 
pnrpeaesyao  as  to  operate  aa  a  fraud  updn  OorerDOBWiit  at 
the  tine  the  licence  was  given,  ft  wee  idMolntdy  nOBft** 
aary  that  the  true  and  partieiilar  residMce  of  tlie  grantee 
ahonld  have  been  incorporated^  as  the  licence  was  obtaia- 
ed  Irom  the  prii^y  co«mcii»  ^bfongh  te  )>etilion  aod  fc^r^ 
aeatatioQ  alone.  In  Wmrin  v.  SotfH  {a},  it  mm  beM,  tfmt  If 
an  alien  enemy,  commoraot  here  under  the  king^  Hseneft 
toteaide,  purdiase  goods  for  e»pertatioa,  a«ch*e»pertatiob 
by  Wm^  after  his  Ikenoe  to  teaide  l»d  eapiipad,  «a  Mil  pre* 
teoted  by  a4icence  to  trade,  obtained  after  audi  lieenee  of  to- 
aidence  had  ceased.  And  Mn  Justice  6VM«  obserred  (JS^ 
^  that  if  erer  the  grantee  possessed  the  charaeter  of  m 
Sritish  merchant,  it  ceased  upon  the  expiiatisii  of  his  li- 
^  ceswe  to  reside  in  this  country/'  So  in^hiBCSBa,  if  the 
grantee  bad  left  this  country  for  EMigoltmd,  Ae^Uomm 
could  not  "avail  him,  as  it  could  only  operate  wfaibtlm-vaa 
aesident  here,  in  iButk  r.  BM{c\  At  was  Md^^tlnit  a  lt» 
eence  to  trade 'to  aa  enemyVi  country,  giuiitud  to  onatiet  af 
Brithh  merchants,  icould  notbe  vsed  %o  nfiifi  ilndiiiB 
by  other  jBrirt«A  merchants,  unless  die  iIifMer  eoeM  cumKNt 
thaasiolves  mA  the  parlies  liceased.  These  caas^  4icre« 
fore,  are  authorities  to  nfeew  that  tbeire  moat  be  ti  ttmt 
deacripiianoftbe^penon^yfthe  ifratitee  inliaenaeitflMa 
tmtum.  WithmBpect4othe>deei9ionaof8irinWaai-AM^ 
W'tbe  Court  of  i44rmiiialfy,^iey'bave4hietimted«eeor(K^ 

(W)  4  ^TniDt  aoKT.-— <|r)  id.  608 (e)  16  Eait,  3. 
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4a the  liiMB  in  wUeb  tfaey  were  pronooncedl,  aodwei^  .  j^^. 
«Mde  to  flooomoiodttte  theniBelves  to  each  particuUr  case; 
«Bil1he  rales  of  tbat  Court  are  not  lo  be  rigidly  adhered 
tO|  vhjkt  those  in  a  Court  of  law  are  stable  and  in* 
flexible.  Mo  case  can  be  found,  with  the  exception  of 
KHMgMmder  f.  Bend,  wh.ere  th^re  has  been  a  misde* 
seriptite  io  the  nsidenee  of  die  grantee,  as  tfaey  ail 
go  to  his  disabilities,  on  account  of  natioiial  character. 
k  is  only  neostspry  AirtbOT  to  obsenre,  in  the  empha- 
lic  huignage  of  Lord  Ellenb^romgh^  in  J^lingender  f. 
Bmtdj  duit,  ^  should  ««ch  a  mfsdcacription  as  the  present, 
be  deemed  not  to  invididate  the  licence,  there  ne?er  will 
be  a  liee^ee  of  this^soit  that  will  describe  the  person  car* 
re^llyy  so  mnch  is  sought  to  be  concealed  in  these  matters.'' 
And  considering  to  what  an  extent  Foyage^  haFe  been 
psoapsttted,  wider  simnlated  papers,  it  is  most  expedient  to 
^>poblic,  chat  licences  of  this  descriptisn  should  be  troe 
in  ofory  respect,  wd  diat  Ifhe  least  misrepresentation  of 
ttbe  parties  or  ipnvpeses  for  which  they  are  granted,  or  Foy- 
ages  fhisy  are  intebded  (o  coFer,  wiH  tend  to  aroid  them 
nitogscber. 

Mr.  Sei)eantT«<2^  in  leply,  insisted,  that  as  a  lioenoe 
wasionly  reqniied  for  the  pnrpese-of  iegaliziag  the  fcsssI, 
nnd  aotthe  pevson  of  the  grantee,  no  fraud  could  be  im* 
{Mited  to  the  parties,  nor  could  the  Crown  be  deceiFed  i^ 
thelsDanoe  it  had  granted,  nor  could  the  property  be  con^ 
tfinedto  an  alien  enemy  or  idien,  as  the  licence  extended  to 
mhomsoe^wr  sudi  property  m^^ht  appear  to  belong*  And 
in  the  case  of  the  Cotidne  MarimMne{a}  Sir  Wittiam  JSoaU 
said,  .lathis  Court  has  ncFer  yet  restored  the  property  of 
an  enemy,  except  in  those  instances  where  the  words,  **  to 
^wbomseoFor  .the  property  may  appear  to  ibelong,''  am  in* 
trsdnoed  into tthe  licence;  but  where  those  words  occur, 
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2^w  tl^y  bare  beeu  held  to  exdude  alleoquiry  iolo  tha.fi^* 
prietary  interest."  The  licence  in  qnestioa,  tbeiefisgst^  wnp 
to  be  effectual  to  whomsoejrer  the  goods  OMgbt  actn^ 
ly  belong;  and  the  grantee  was  to  be  ooasideied  as^<s 
mere  petitioner,  and  as  having  no  intsrest  wbatevor  in  tfcs 
goods  which  were  the  property  of  the  plaintiff  alone,  la 
BoUmon  t.  Zbaray,  the  licence  wss  not  oiMidand  as 
being  confined  to  ihe  grantee  personally,  or  any  partasalaf 
class  of  persons;  and  the  object,  as  appears  on  ll|e  Ace  of 
it,  was  merely  to  procure  a  cargo  of  Itu$siam  g^ods  to  ins 
brought  into  this  country,  without  any  lestridm  as  la 
person  or  ship,  with  the  exception  that  the  TesseldiQiili  nol 
bear  the  JFrench  flag.  In  JFarin  ▼.  Scatty  the  psipoa  im^ 
terested  in  the  exportation  was  an  alien  enemy,  tesMiagjia. 
this  country  by  permission  of  the  Crown,  and  the  liosiioe^ 
was  granted  to  him  individually,  and  for  cettaiA  pvpossa 
only,tHs.  to  enable  him  to  travel  from  one  paft  of  tbekisgv 
dom  to  another,  so  that  an  accurate  personal  deseiiption 
was  absolutely  necessary;  and  when  the  pnipoae  focwUdi 
the  licence  had  been  obtained,  m.  his  resifteace  heiv^. 
had  expired,  he  lost  every  protection  which  he  m^gbtfaafe 
derived  under  it.  On  these  grounds,  the  character  or  de« 
ecriptioo  of  the  party  petitioning  for  the  licence  in  this 
case  was  not  matorial^  unless  the  Crown  were  deceived, 
by  making  such  a  grant;  and  a  licence  to  carry  on  trade, 
cannot  be  impeached  by  a  mere  misdescription  of  the  par* 
ty  to  whom  it  may  be  granted,  unless  it  be  restrained  in 
terms  to  the  particular  individual  who  may  be  interested 
in  the,  goods,  which,  in  this  case,  being  the  plaintiff's^  he 
is  consequently  entitled  to  recover.' 

Cut.  adiD^  eniL 

Lord  Chief  Justice  Gifpord,  on  this  day,  having  stal- 
ed the  material  facts  of  the  case,  delivered  the  judgmeni 

of  the  Court  as  follows: ^1'he  question  with  respect  to 

the  sdmissibQity  of  the  testimony  of  the  clerk  irom  the 
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^rnmefl  ofiee  having  been  abandoned  in'tbe  coaVse  of  tbe      .j^^ 
at^ttoient,  as  being  unnecessary  to  support  the  plaintiff's 
case»  the  only  question  now  is,  whether  the  licence  having 
%een  granted  to  Hamper  by  the  name  and  description 
of  C  jF.  Hwnpe  of  London,  merchant;  and'  it  having 
been  found  as  a  fact  in  the  case,  that  at  the  time  it  was 
gtaiiti^,  idtbough  he  did  not  actually  reside  in  London^ 
yet  that  he  intended  and  was  then  on  tbe  point  of  coming 
to  live  there,  was  such  a  misdescriptioD  as  to  vitiate  the 
iteeace,  and  have  the  effect  of  preventing  the  plaintiff  from 
recovering  under  the  policy  on  which  the  present  action 
was  brought f  A  similar  question,  on  the  same  policy,  came 
befoire  ihe  Court  of  Sing's  Benchf  in  the  year  1811,  in  the 
tme^  of  KRngendet  v.  Bond^  and  it  being  discovered,  on 
the  production  of  the  licence,  that  the  person  to  whom  it 
was  granted  was  resident  at  the  time  at  Hdigolandf  but 
wair  just  about  to  leave  it  and  settle  in  London;  and  on  its 
being  objected,  that  the  licence  was  void,  as  containing  an 
incorrect  description  of  die  penon  to  whom  it  was  grant- 
ed}  Lord  Ettenboroughf  before  whom  that  cause  was 
tried,  being  of  that  opinion,  nonsuited  the  plaintiff.    A 
motion   was   afterwards   made  by  the    then  Atiomey^ 
€hneralf  to  set  aside  that  nonsuit;  on  which  occamon 
itappeara  that  the  question  did  not  undergo  any  great 
degree  of  discussion,  but  his  Lordship  retained  the  same 
opinion  he  bad  formed  at  the  trial,  viz,  that  Hampe  was 
nt>t  properly  described  in  the  licence  as  a  merchant  of 
London,   although  he    intended    shortly  to  oome  and 
settle  there ;  and  he  stated  that  the  nonsuit  did  not  bar 
the  plaintiff's  action,  and  that  upon  another  trial  he  might 
be  prepared  to  tender  a  bill  of  exceptions  if  he  should 
be  so  advised.    Another  action  has  been  brought  by  the 
present  plaintiff  on  the  same  policy  in  this  Court,  and  the 
question  for  our  decision  stands  on  precisely  the  same  point 
as  that  which  came  before  the  Court  of  ESng^s  Bench  in 
the  case  ofKlingender  v.  Bond.  It  cannot  but  be  recollect- 
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dm  wmr0gnmtBdf  Af$  Courts  imre^Mposedto  eaoaittwmthBm 
«tiiclif,M  being  m  Ike  •eturepf  gniiU  Avmb  (be  Otqwb^ 
ISnt  opMoOyliowereR,  did  net  ulti— rely  freirail»  ee  it  vae 
•DOB  Ibnnd,  dbat  the  object  ofibaee  lieattoee  eres  it  fceiK 
lete  the  tfomBwree  of  this  oonnlrj  vith  etheret  MMl^^hmr 
ftni»  that  diejr  oeght  l»  eeoeiee  a  none  extended  wd^fibe* 
nd  eenetniotioD.    Varione  daoiiion%  wmi  mmnf  of  erieeb 
beire  been  cited  in  tbe  floame  of  dhneiywifietj  fBad/meit 
'^■''('■^Sly  ^  comtrmmnA  eopport  Ant  Jiimhiniinn,  wjiob 
it  ben  been  u^ned  ottgbi  now  lobegifian  le  tboenUeenfOi 
bgrOoiprteof  kflr.  .  The  fiprt  ceee»  ae  leonteining  tbntfMig^ 
eat  decieien  en  Ibis niibjacl»  it  dwl  itf  iUbi^n  ▼•OmpM 
wbeiB n  Kcanee  VM fifrnnted  jfceone  JSranty  ^Ij^SUa,  mlb» 
nut  eaiy  addiiien  tpbEeaeme,  and  whicb|Mnuttai 
eaU  baving  lenfr  flag  exo»pt  tbe  iR^mekf  tm 
bnUaet  Avm  aBQP  fmri  neitkb  ef  Abe  S$t€Ui  i^  Ar^kmgd, 
or  wny  nlher  fiort  ia  Abe  IPiltte  Aavtend  tbwe In leaAa 
eergapf ancb  gonde  aa  venefranttlad  hy  Inir^a  be  bapeit* 
ed«aad4n  pinoeed  with  ibe  eame  «e  n  fmi  nf  tfe  Un^fiid 
CingdoK;  .and  that  tweaee  waa  eanaideeed  ^jif^dinr  Ite 
eUn^ing^and  jiaipoetatian  of  •aneb  a  leaign^  nkhnnghU  >«» 
tbe|icnpeity.of  an  alien  ennmy;  nod  Mineei|u«idj»4nfci^ 
eMthoriaed  tbiw  to  inenne  And  (Mdcunee  .h»  nonCnci  f/ipenm 
aaoe  ia  pur  Cmvita.    1^  dbjMt  nf  the  Jinanoa^tbeae  laai* 
to  Ae^riJie  thB^wrtittdnriidfwtaref  .ae  it  imi.in  ibqaiaaof 
Wmmv^gpoit,  where  it  aw  hnld»  4bi|tii  Ijeenae^gowMl 
to  'Ceclain  pereoae  tk^erm  nnm^,  #r  otb^  Siriti^  mf^ 
4ahan^.  did  not  wtend  le  <an  laLien  tenemy  wbnoe  imnm  t» 
iiteidnJn  tbje  qauntry  \md  ffx|Med  befme  Iba  InNM  ]»eain 
bnd  been  obtained.    InJ8«^dpniT.4em^wbvaeaJmiKce 
«w«reiKed4oJ;  JP.  Afiqgedem  (tbeplaintifl>  of  <io|idan» 
wmben)»<nn  behalf  of  bimaeUF  nnd  letber  JBWiM  «  nen* 
tj;al  wB(shapfe,4oiHin¥>rta  ^i»qy>fi»w^:ytnia  limits  wjlb- 
m  ncbieb  «n  #nKnqr!a  ^tt  wae  aitnal^,  ui  ^ajr .  veeaet  bm- 
log  noy  Aag  .exicept  Ah^  i^eitc^  it  ««a  .h^Id  <9  ftirotect  tbe 
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•biplndiiig  firiMi  thul  port;  m  which  «htp»  /.  ^.  JMnp^ 

dbm  gnd  im  «lMn  ^mmy  wore  johftly  iiMMiled.    Tfatt 

CM0  wn  deddod  on  thevame  princifpi^  m  Jfoipvoi  ¥•  On^     vavmait. 

maU,  o«B«  that  iriie  object  of  tiie  licMoe  wob  to  tagaHfte  >a 

coMtrff  iMiiefivml  to  thn  comtry »  or  id  <odier  temus  tto 

•kgaliae  the  iwportation  without  vegord  to  the  iadivkhail 

iDlorMed  in  k.    The  deeMom  of  Sir  Wimmn  Scoit  m  Ae 

High  'Coert  of  nl^fmrrolfy,  end  ref»orted  'by  Dr.  Eilward9f 

ure  iotfiMud  on  'Me  bmio  "priiioiiilo*    The  wret  i|oeMOO  Ibeo 

in  thie  caseJt,  "wm  there  Myframd  «oraimtled  or  ratended  to 

te-pracdeed  in  AedesGrifrtioii  efUmq^e  n  his  f^ticion  fi>r 

AoMeiWoff  Mowlteoiptwppeevelolmrefcemimdeotlho 

ttM,  to  Ac wv  either  Iff  evidenoe  or  'Otherwise,  that  wiy 

doeeption  was  inteoded  to  be  praidtiaed  aft  the  oummh 

^eff  ce  at  the  tfaBethelieeocewas  applied Ibr,  or  granted. 

Thd  iianM  of  tlie  grantee,  tt  48  troe^  was  giren  in  hy  the  de^ 
^Bcription  of  CL  F.  Bafnpe^nt  .JLoaddn,  merchant,  allhowgh 
he  had  vot  MtaaNjr  "arrfred  there,  l^at  lie  intended  ohordy 
-aflm  wai  dato'inafce  it  hie  fflaee  t/f  Teaidence.  The  expren 
'(Aject  of  the  ficevee  waa  merdly  to  legalize  the  adrentore 
in  the expofttttton  elf acargo  fitim  J5b%otoidto«ny poat 
in  the  flMlfe  not  ander  t>lodkade.  It  is  ^tte  t(Slear,  that 
ti  licence  was  "neeeasaiy  'to  legtfliae  the  «ex|M>rtation  fhom 
IMij^haul  in  the  first  instance,  there  'being  an  order  in 
council  restricting  exportation  in  any  other  than  BrU 
tu9i  dMpa»  'Tlfe*proiri8fOtis  or  conditions  required  by  the 
licence  are  not  applicable  to  the  person,  but  to  the  ship 
and  cargo,  and  the  mode  as  to  which  they  were  to  be  em- 
ployed, and  were  as  follows,  ot s. :  **  that  the  name  and  ton- 
nage of  the  vessel,  the  name  of  her  master,  and  time  of  her 
clearance  from  Heligolandf  should  be  indorsed  on  the  li- 
cence, and  that  the  certificate  from  the  proper  officer  of 
the  ouatoms  at  HeHffokmd  ahould  accompany  the  cargo, 
certifying  that  the  same  was  originally  exported  from  the 
United  Kingdom."  All  those  conditions  hare  been  strictly 
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.complied  ^ith ;  and  with  respect  to  the  descriptioB  of  tbc 
grantee»  althoogh  he  is  stated  lo  be  of  lAmdon^  ma» 
ohaot,  yet,  as  it  was  foand  that  he  kilended  to  reside 
there  shortly  afterwards^  and  it  was  not  shewn  by  any  part 
4^  the  ofideDcet  that  he  meant  to  contiajie  hia  rsaiteeesit 
Mdigpiwiidf  or  that  tb^  description  in  qoestisa  wan  id- 
tended  to  operate  ai  a  deceit  on  the  ctmncil  or  stiajitMry 
(rf'atatet  foas  to  induce  them  to  belie^re  thai  he  «aan  JM^ 
Jiffik  merchant^  or  that  l|e  intended  teurepsescDt  himself  as 
isanhf  withont  his  having  an  actual  infentaon  lo-oome  nrdr 
•addfixbisresidance  in  Londm^  it  «ppeasata  naiabe% 
proper  dascriptjpn«  and  intended  by  him  to  apply -to  M 
future  residence  here.  As,  therefinre^  no  Aaodl  has  bcian 
moggmtedj  and  instruments  of  this  dascriptmn  nmnoar 
.toreoeiTe  a  liberal  construction,  and  aaliieol^f«t  of  the 
licienoe  in  anestion  was.  to  legdize:tlie  ndfanUnieViihir 
^4hw  jfuieilify  the  party  applyii^  for  i4;  it  f^ppnamio  i^ 
{with  great  defereiice  tp  the  Court  of  JBibig!^  Bmci^  in  die 
case  of  Kiingmder  v.  Band;  and  on  oonaideritog,ihe*8ah- 
aequent  decisions  in. that  Court,  jn  which  the  conitafitifMi 
:  given  to  those  licences  has  been  more  libei^j;)^thal  ihe 
.  mis<:description  of  the  jfrantee  in  this  case  4o!QniMlt  viti- 
ate the  licencei  and  cQnsequentIy»  tM  4ie  p)aintii':« 
entitled  to  recover.  . . .         > 


•        • 


Judgmepl  fat  iba  plsiali£ 
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J.  HIS  was  an  aetioii  of  corenaiit  apon  an  indentare  of    Wbere  a  tM. 
lease,  hemmg  date  the  SOlh  August,  1804,  and  made  Jj^^^to^^ 
faeftweat  ene  TFtl/faiii  Hapmm,  of  the  one  part  and  the  puionage  of 


defendant  of  the  other,  of  certain  premises  partioidarly  ^^^,]^ 
SMfttJoMd  ii»  the  lease,  for  the  term  of  twenty-one  ysam^  i«>^«i  <^«- 
6Mft  JfteAoeAnos  day  then  last  past,  at  the  yearly  rent  of  hereditament^ 
lS80/«,  and  the  plaintiff  in  his  declaration  made  tiUe  to  the  ^^  >"  "^ 

ttngaler  otoer 

Slid  pi«mise%  as  assignee  of  die  reversion  thereof,  nnder  the  premiies 


th$i  wiU  ef  the  said  maiam  JEhpson;  to  which  the  de-  j^!!!"' 
farfant  pkaded,  that  the  said  fFtlliam  Hapson  did  not  Held,  that  oer- 
Irf  hialast  will  and  testament  give  and  derise  the  said  which  had  been 


ssversiott^  of  and  in  the  said  demised  premises,  to  Thomas  •cquired  or 

parchaied  bv 

,  JfoMUmand  Jvhn  Chamberif  and  their  heirs,  to  hold  ae  the  ownen  of 
tbeseiA  mentioned,  in  manner  and  ibrm,  fltc.  open  which  ^*  J^^^^ 
issoe  was  joined «  jean  i607. 

At  the  trial,  before  Mr.  Justice  Park,  at  Wesimimter^  b^b^'J^ 
ad  the  Sittings  after  Michaelmas  Term,  1821,  a  verdict  formij  occa^ 
taken  for  the  plaintiff,  damages  li280l.  by  the  consent  gi„ce,  and  were 


of  coonssl  on  both  sides,  subject  to  the  opinion  of  the  ^^^'^^^."^ 
Court  on  the  following  case:  taeceaiTe 

By  indentures  of  lease  and  release,  bearing  date  the  24th  p^^^^/^^ 
aud2Gkb  itfiarei,  1789,  all  that  the  rectory  or  parsonage  of  cd  under  tach 
Minster,  in  the  Isle  of  Sheppejf,  in  the  county  of  Keni,  and 
all  that  messuage  or  tenement  called  or  known  by  the  name 
of  the  Parsonage  House  at  Minster  aforesaid^  t4^ther  with 
the  barns,  stables,  out-houses,  edifices,  buildings,  closes^ 
yards,  gardens,  and  several  pieces  of  arable,  meadow,  pas- 
ture, and  marsh-lands  following,  (that  is  to  say),  all  that  piece 
or  parcel  of  land  commonly  called  or  known  by  the  name  of 
Platfs  lands,  containing  by  estimation  fourteen  acres;  the 
two  pieces  of  meadow  land  before  Plait's  lands,  containing 
by  estimation  five  acres;   the  piece  of  land  commonly 
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adied  cr  Imown  by  the  name  of  JBtoliand^s^  oonlaining  fif- 
Oii«ux      ftBMi  acres;  ooe  other  piece  or  parcel  of  land,  commonly 
called  or  known  by  tW  nane  of  Upper  BwrMtom%  contain- 
mg  nine  arret ;  one  other  piece  or  parcel  of  land,  common- 
Fy  caUad  or  knoiim bj  Attmmtt  ci Loner  Bur»Um% con- 
tMBJng  eight —eay  aim  edrar  fHcaa  or  ptfoel  of  mea4iwr 
land,  lymg  befoie  the  aaid  maaaonge  or  toMnMBl,  conlaiff- 
ing  dbant  fe«racrai|  O^SprmgM,  lyin|r  hahind  tlie  said 
Mimnnge  or  tenement,^  containing  tan  aciea^  or  ttate 
dNNila;  one  other  piece  or  poroel  of  land  earanraily  calF- 
ed  or  known  by  the  naane  of  Bariott  BUly  contamng  fev- 
ty  acres?  one  other  piece  or  parcel  of  land,  conunoi^ 
called  or  known  by  the  name  of  the  forAer  SdfUm  JBiB^ 
iMmtaiDiag  thirty-fire  acres;  the  New  GraumtU^  cotttan^ 
ing  tweaty-one  aonea;  one  other  piece  or  parcel  of  land 
called  ShardeiUf  containing  thirty  acrea;  and  also  all  that 
measuage,  tenement,  or  cottage^  with  the  yard,  garden, 
and  piece  or  parcel  of  meadow  land  thereto  belonging^ 
commonly  called  the  Shoulder  of  Mutton  piece,  eontaia* 
ing  by  estimation  two  acres,  more  or  less^  with  the  appnr- 
tenances ;  and  also  all  that  piece  or  parcel  of  fteah  marsh 
land  oommboly  called  or  known  by  the  name  of  the  Per^ 
fy  Marshy  containing  by  estimation  four  acres,  more  or  less; 
all  which  said  sereral  pieces  or  parcels  of  land  contain  lo* 
gether  in  the  whole  by  estimation  one  hundred  and  nrne- 
ty-eight  acrea,  more  or  less,  with  the  appoitenanoes,  and 
are  widi  the  said  messuage  or  tenement,  cottage  and  pre- 
mises aforesaid,  situate,  lying  and  being  in  the  said  pa- 
rish of  MineteTf  in  the  isle  oiSkeppejf  aforeaaid,  and  were 
formerly  in    the    tenure  or  oceapation  of  John   Gore, 
Esq.,  afterwards  of  John  Baker,  afterwarda  of  George 
Beans  Baker,  afterwards  of  John  Hopeon,  and  now  of 
the  said  William  Hopeon,  his  amigns  or  uiider^tenants;.— 
and  alao,  all  and  all  maaner  of  tithes,  oUations,  and  obsea* 
tions,  yearly,  and  every  year,  growing,  renewing,  and 
arising  within  the  said  parish  of  Minster,  together  with 
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i3i  and  M  maoner  of  lio«Mi»  &c«  to  the  mid  memmg^Qt  J^ 
tmiemento^  cottigey  rectory,  panonage,  land,  hcMdita- 
menta  and  premiaea  beloDgiog)  or  in  any  wke  appertain* 
ing^  accepted,  reputed,  deemed,  taken,  or  known,  aa  part> 
parcel,  and  member  thereof,  sare  and  except,  and  alwaya 
reserved  thereout  onto  the  releasors,  the  donation;  right  of 
presentation,  and  patronage  to  the  curacy  of  the  said  p^^i 
rish  and  parish  cbmvh  of  MinsUtr  aforesaid^  and  which 
was  not  meant  or  intended  to  be  granted  and  conreyed, 
and  the  reversion,  &€•  were  conveyed  unto  and  to  the  use 
of  the  said  WilHmm  Hopton^  his  heirs  and  assign  for  ever* 
It  appears,  that,  in  the  fifkb  year  of  the  reign  of 
JaimB  1  (1607),  the  several  lands  hereinbefore  specifiedi 
did  not  form  part  of  the  rectory  or  parsonage  of  BRuBHtf 
as,  on  the  I3th  of  Notembmr  in  that  year,  by  indentures  of 
bai^in  and  sale  enrolled  in  CAone^ry,  Sir  Jamu  Crmmr^ 
and  .2>ame  Martha  bis  wife,  sold  and  conveyed  the  rectory 
or  parsonage  in  question,  to  Sir  Edward  Hale$,  Bart*  and 
John  Hale$,.  Esq.  bis  son  and  heir  apparent,  by  the  fol^ 
lowing  description,  **  All  that  the  rectory  or  parsonage  of 
Minstetf  with  the  appurtenances  in  the  isle  of  Sheppey,  or 
elsewhere,  in  the  said  county  of  ifiTenf,' and  all  and  singular 
houses,  buildings,  glebe  lands,  tenths,  meadows,  pastures, 
waters,  6shings,  tithes,  oblations,  obventions,  comraoditiei^ 
profits,  emoluments,  and  hereditaments  whatsoever,  to  4he 
same  rectory  or  parsonage  belonging  or  appertaining; 
and  all  and  singular  the  liberties,  franchises,  rights,  roy* 
alties,  jurisdictions,  pre-eminences,  and  .hereditaments  of 
the  said  James  Cramer^  to  the  same  rectory  or  parsonage 
appertaining  or  belonging,  or  as  part,  parcel,  or  member, 
or  in  or  by  reason  of  the  same,  or  any  part  thereof  lawful- 
ly used,  reputed,  taken,  ^cupied  or  enjoyed;  and  all 
that  messuage  or  tenement,  barn,  and  twelve  acres  by  es« 
timation  of  land  in  Minster  aforesaid,  with  the  appurto* 
nances,  lato  Christopher  THman%  and  before  Matthew 
HadttSfEsq.  abutting  upon  lands  there  called  Bartam 
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^U^  HiB  iMrarch  ihe  east,  to  laods  there  f»ll«d  JmmS^  mi 
OvoLBT  Hwberry*i  towards  the  aouth,  to  lanils  now  or  bio  Ai^ 
CsAMitt.  <*mm'«  toviwds  the  west,  and  to  lamb  bov  <ir  late  Hald- 
kn^Mf  called  HoUatuPif  towards  the  north,  now  sr  hie  m 
Ihe  oecapation  of  Thomas  Haieh  or  his  aasyw;  whkb 
said  messuage,  bam,  and  twelve  acres  befiKe  niftinawl, 
are  holden  of  onr  Sovereign  Lord  the  Kinfr*s  Ma^sly, 
as  of  his  manor  of  lUfyUon^  aliui  JfuUlstai,  in  fce  s»« 
eage»  and  not  otherwise/' 

Between  the  date  of  this  indenture  of  hargnm  and  sale  m 
the  (ifth  year  of  die  reign  of  Jiames  1.  and  1632|  the  so* 
▼eral  pieces  of  arable,  meadow,  pastors^  and  nunh  land 
called  PkUfs  land,  the  two  pieces  of  noeadow  land  be* 
fore  Plait's  land,  the  piece  of  land  called  Hotkm£s^ 
the  piece  of  land  called.  Upper  Burston\  the  piece  of 
land  called  Lower  Bursion%  the  piece  of  meadow  land 
lyinf^  before  the  said  messnage  or  tenement,  the  S^jtrrngSt 
Barton  HiUj  Ihe  Fwriker  Barton  Hill,  the  Skmrdsms^ 
the  ShosMkr  of  Mutton  piece,  and  the  Fsrry  Jforai, 
were  purchased  in  fee  simple^  by  tbe  several  and  nueess- 
sire  owners  of  tbe  rectory  or  parsonage  of  IfiMSfTy  and 
have  been  occupied  together,  both  before  and  since  llie 
purchase  made  by  the  testator  as  hereinafter  net  fos^ 
And  by  an  indenture  of  lease  bearing  date  the  2Bdi  Ast^ 
gustf  1747,  John  Gore,  Esq*  being  thea  seiKd  in  his  de- 
mesne as  of  fee,  of  and  in  all  and  singalar  tbe  mnd  mne* 
•nages,  lands,  and  premises  comprised  in  the  indenturas 
of  lease  and  release  to  the  said  WilUam  Hopmom^  of  the 
,  24th  and  25th  JUarch,  1789,  demised  and  let  the  aamst  ex- 
cept the  piece  of  land  called  the  Ferrjf  JUatsh^  |o  J^m 
Baker,  for  a  certain  terra  mentioned  in  the  said  indenCnre 
of  lease,  and  now  expired,  by  the  following^  description, 
ris.  ^  all  that  messuage  or  tenement,  with  the  lmnM,«lables, 
out-houses,  lodges,  yards,  closes,  gardens  and  appwrle* 
nancee,  commonly  called  or  known  by  the  name  of  tbe  Pm* 
somage;  and  also  all  those  several  pieces  or  pureelsoflaad 
thereunto  belonging,  commonly  called  or  knonm  by  the  ac^ 
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yetA  names  of  Ple^fs  land,  the  two  meadows  bfefore       ,^5^ 
Ptdtfs  land,  HoUanxPs,  Upper  Bur8lon\  Lower  Bws- 
tofi^$^  the  meadow  before  tbe  house,  the  Springs  behind  the 
honse.  Barton  Hllty  FhrtherBartan  Hill^  the  NewOraundst 
nniSkttrdenSf  land  containing  together  in  the  whole,  by 
cMhnatfon,  one  hiindredand  eighty-eig^t  acres,  more  or 
tessi^  Irbiob  said  mesaua^ge  or  tenement,  and  several  pieces 
of  land,  are  latuate,  lying,  and  being  in  Minster  aforesaid, 
and  are  now  in  the  tenure  or  occupation  of  the  said  John 
&orv,  his  assigns  or  nnder^tenants;  and  also  all  that  other 
messuage  or  tenement,  with  the  out-hoases  and  nppur* 
lenances^  formerly  called  the  Shoulder  of^  Mutton^' to^- 
tber  with  ^e  meadow  behind  the  same  or  thereunto  be- 
fongittgt  containfaig  by  eistimation  two  acres,  more  or  less, 
situate  in  Minster  aforesaid,  and  now  or  late  in  the  tenure 
or  DCctlpatMn  of  Robert  Bovnfer^  his  atisigns,  or  •  under- 
tenants; and  also  all  tbe  gl«be  land^  and  tithes  of  corn, 
grain,  and  bay,  and  all  other  tithes  called  great  tithes;  and 
also  all  the  tithes  of  seeds;  pasture;  and  feeding,  and  all 
oth^  tithes  called  small  tithes,  and  all  composHicms^  &€• 
And  by  a  certain  other  jkidenlurei  of  lease,  bearing  dato 
the  7th  September,  1766,  WiUiam  Oore,  Esq.  beibg  then 
-seised  in  his  demesne  as  of  fee,  of  and  in  all  and  singirlar 
t&e  same  messuages^  lands  and  premises,  demised  and  let 
the 'same  ti>  one  John  Hopson^  for  a  certain  term  mentioned 
In  the  said  indenture  of  lease,  and  now  expired,  by  the  foi* 
lowing' description,' m.  "all -that  messuage  or  tenement, 
^illl  the  barns,  stables,  out-houses,  lodges,  yards,  closes, 
gardens  and  appurtenances,  commonly  called  or  kliown 
by  the  name  of  the  Parsonage;  and  also  all  those  sevoral 
pieces  or  parcels  of  land  thereunto  beiongfing,  commonly 
called  or  known  by  the  several  names  of  PUU%*s  land,  the 
two  meadows  before  PUxtfs  land,  Holland- s.  Upper  BurS'^ 
fOh^Sf  Lower  Burston^St  tbe  meadow  before  the  bouse,  the 
i^rtii^s  bebittd  tbe  bease.  Barton  Hill,  Fmiher  BetrtBn 
MiNt  ik^NefifGroumdst^od'Shardens,  aod  egiM^aingtoga-* 
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l^^^r  ^^r  in  ^^  whole,  by  estidiatioiiy  one  hondred  and  eiglifyw 
eight  acres,  more  or  less ;  which  said  inessoage  or  (enenent 
and  sereral  pieces  of  land,  are  situate,  lying,  and  being  io 
Minster  aforesaid,  and  were  heretofore  in  the  tenors  or 
occnpation  of  John  Oore^  Esq.,  afterwards  of  John  Ba^ 
ktr^  late  of  the  said  WilKam  Chre^  and  now  of  the  said 
John  Bopsanf  his  assigns  or  under-tenants;  and  also' all 
that  other  messnage  or  tenement,  with  the  ont-honses  and 
appurtenances,  formerly  called  the  Shoulder  of  Mmitom^  to- 
gether with  the  meadow  behind  the  same  or  tberennfo 
belonging,  containing  by  estimation  two  acres,  more  or 
less,  situate,  lying,  and  being  in  Mimter  aforesaid,  and 
now  or  late  in  the  tenure  or  occupation  of  Robert  BowyeVf 
his  assigns,  or  under-tenants;  and  also  all  that  piece  or 
parcel  of  marsh  land  called  the  Ferry  Mareh^  lying  in 
Minster  aforesaid,  containing  by  estimation  four  acres, 
more  or  less,  and  now  or  late  in  the  tenure  or  occupation 
of  7%omas  Randall^  his  assigns  or  under-tenants.  And 
also  all  the  glebe  land,  and  tithes  of  com,  grain,  and  hay, 
and  all  other  tithes  called  great  tithes,  and  all  the  tithes  of 
seeds,  pasture,  and  feeding,  and  all  other  tithes  called 
small  tithes,  of  what  nature  or  kind  soever,  and  all  com- 
positions, &c —  Prior  to  the  purchase  by  tFUHam  Hep* 
soHy  Esq.  of  the  several  premises  comprised  in  the  indes* 
tures  of  lease  and  release,  of  the  24th  and  26tb  Deeemb€r^ 
1789,  the  said  fFilliam  Hopson^  had  by  indentures  of 
lease  and  release,  dated  the  14th  and  15tb  April,  ITSd, 
also  purchased  in  fee  simple  certain  other  premises  called 
Pontes  Farm,  Ripfiey  HiUs,  and  Horse.  Marsh;  and  by 
the  said  indenture  of  lease  of  the  90th  August,  1804,  and 
made  between  the  said  WiUiam  Hopson  and  the  defiNid- 
ant,  the  said  William  Hopson  being  then  seised  in  his  Ae* 
mesne  as  of  fee,  of  and  in  all  and  singular  the  preitises 
comprised  in  the  same  lease,  demised  and^et  nntothe 
said  defendant,  for  a  certain  term  of  years  yet  unexpired,  as 
well  all  and  singular  the  premises  comprised  in  the  inden- 
tures of  lease  and  release  of  the  24th  and  25th  December, 
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1789,  M  alfio  the  premiseB  called  Poor^s  Farm^  JRipney  ^iggi* 
Hills^  and  H&rse  Matnh^  purchased  as  before  mentioned 
by  the  conyeyances  of  the  14th  and  16th  Aprils  1783,  by 
the  following  description,  viz.  all  that  messuage  or  tene- 
ment, with  the  bams,  stables,  out-houses,  lodges,  yards, 
doses,  gardens  and  appurtenances,  commonly  called  or 
known  by  the  name  oi  the  Parsonage;  and  also  all  those 
sereral  pieces  or  parcels  of  land  thereunto  belonging,  com- 
monly called  or  known  by  the  several  names  of  Plaifs 
hmdy  the  two  meadows  before  Plait's  land,  HoUandPsy 
Upper  JBursiaa'Sf  Uotoer  Bursion*Sf  the  meadow  before 
the  house,  the  i^mngs  behind  the  house,  Bartcn  JSiUt 
Further  Barton  Hitt,  the  New  Grounds^  and  Shardens^ 
and  containing  together  in  the  whole,  by  estimation,  one 
hundred  and  eighty*eight  acres,  more  or  less;  which  said 
messuage  or  tenement,  and  seyeral  pieces  of  land,  are  situ* 
ate,  lyings  and  being  in  Minster  aforesaid,  and  were  hereto- 
fore io  the  tenure  or  occupation  of  John  Qore^  Esq.,  after* 
wards  of  John  Baker ,  then  of  Witiiam  Oore^  and  afterwards 
of  John  Hopsanf  his  assigns  or  under-tenants,  and  now  of 
the  said  JohnChambers  (the  defendant),  his  assigns  or  un- 
der-tenants; and  also  all  that  other  messuage  or  tenement, 
with  the  out-houses  and  appurtenances,  formerly  called  the 
Shoulder  of  Muticn^  together  with  the  meadow  behind 
the  same  or  thereunto  belonging,  containing  by  estima- 
tion two  acres,  more  or  less,  situate,  lying,  and  being  in 
JSmster  aforesaid,  and  heretofore  in  the  tenure  or  occupa- 
tion of  Robert  Bowyer,  his  assigns  or  under-tenants,  and 
now  of  the  said  John  Chambers^  his  assigns  or  under-ten- 
amts;  and  also  all  that  piece  or  parcel  of  marsh  land,  called 
the  Ferry  Marshy  lyingT  *^  'Afte^^er  aforesaid,  containing  by 
estimation  four  acres,  more  or  less,  and  heretofore  in  the  ten- 
ure or  occupation  of  I^homas  Randattj  his  assigns,  or  under- 
tenants, and  now  or  late  of  the  said  John  Chambers^  his  as- 
signs or  under-tenants ; and  also  all  the  glebe  land,  and 

tithes  of  corn,  grain,andbay,aiid  all  other  tithes  called  great 

xx2 


^2  CA8BS  IN  HILART  TBR«, 

2^^       titheSfftndalfloall  the  tithes  of  seeds,  pasture,andfeedmg,aiid 
all  other  tithes  called  small  tithes,  of  what  nature  or  kind 
soever,  and  all  compositions,  oblations,  offerings,  and  other 
titheable  things  which  shall  at  any  time  during  the  term 
of  years  hereinafter  granted,  grow,  arise,  be,  and  increase 
within  the  parish  of  Min$ier  aforesaid,  or  the  titheable 
places  thereof,  with  the  appurtenances...The  before  men- 
tioned premises,  contdned  in  the  said  purchase  deeds  of 
the  24th  and  25tb  December^  1789,  were  rated  together  to 
the  land-tax  in  the  following  words,  viz.  **  The  Parsonage 
of  Minster^  consisting  of  the  great  and  small  tithes  in  the 
parish  of  JUmsfer^  together  with  a  messuage  and  cottage, 
two  barns,  two  stables,  and  arable  and  pasture  lands:'*  and 
which  land-tax  Mr.  Hopson  redeemed  in  the  year  17999 
together  with  the  land-tax  of  his  oth^  estates  in  the  eoun- 
ty  of  Keni^  as  appeared  by  a  certificate,  a  copy  of  whidii 
was  annexed  to  the  case«    On  the  17th  FAruaryf  1817» 
the  said  WUIiam  Hopsou  being  then  seised  in  his  deuKesne 
as  of  fee,  of  and  in  all  and  singular  the  said  several  measu'- 
ages,  lands,  and  premises  comprised  in  the  last  mentioned  in-^ 
denture  of  lease,  made  and  published  his  last  will  and  las* 
tament  in  writing,  duly  executed  and  attested  so  as  to  pass 
real  estates,  and  thereby,  amongst  other  things,  gave  and 
devised  as  follows,  that  is  to  say..^'  1  give  and  devise  unto 
Thomas  Moulden^  of  Bermondaey^  wool-stapler,  and  John 
C%am&er«  of  ilfintf/er,  gentleman,  and  their  heirs,  all  that  the 
rectory  or  parsonage  of  Jiinster,  in  the  isle  of  Shej^ikstf^ 
in  the  county  of  Kent^  with  the  messuages,  lands,  tene- 
ments, tithes,  hereditaments,  and  all  and  singular  other  the 
premises  thereunto  belongings  with  their  and  every  of  their 
rights^  members,  and  appurtenances;  and  also  all  that 
messuage  or  tenement,  and  farm,  called  or  known  by  the 
name  of  Poor^s  Famif  with  the  barns,  stables,  backsides^ 
yard,  garden,  and  several  pieces  or  parcels  of  land  there- 
unto belonging,  containing  together  in  the  whole  by  esti- 
mation seventy-five  acres,  more  or  less,  with  the  appnrte. 
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nances,  situate^  lying,  and  being  in  Minster  aforesaid,  and        y^> 
now  in  the  occupation  of  the  said  John  Chambers,  his  as-       Onoiby 

signs  or  under-tenants: and  also  all  those  several  pieces     chambers. 

or  parcels  of  arable,  pasture,  and  meadow  land,  called  or 
known  by  the  name  of  Ripney  Hills^  and  two  pieces  or 
parcels  of  meadow  or  marsh  land  thereunto  belonging, 
containing  together  one  hundred  and  fifteen  acres,  more 
or  less,  situate,  lying,  and  being  in  the  parish  of  3Iinster 
aforesaid,  and  now  in  the  tenure  or  occupation  of  the  said 
JohnChamberSf  and  the  execotors  of  one  Richard  In  glet  on  f 

deceased,  their  assigns  or  under-tenants: and  also  all  that 

piece  or  parcel  of  marsh  land,  called  or  known  by  the  name 
of  Horse  Marshy  containing  by  estimation  ten  acres,  more  or 
Jess,  situate,  lying,  and  being  in  the  parish  of  Minster 
aforesaid,  and  now  in  the  occupation  of  the  said  John 
Chambers^  his  assigns  or  under-tenants :  to  hold  the  said 
rectory,  and  all  and  singular  the  said  several  heredita- 
ments and  premises,  with  their  appurtenances,  unto  the 
said  Thomeu  Moulden  and  John  Chambers,  their  heirs  and 
assigns,  to  the  uses,  and  for  the  intents  and  purposes  here- 
inafter mentioned,  expressed,  and  declared  of  and  con- 
cerning the  same,  that  is  to  say,  to  the  use,  intent  and 
purpose,  that  my  wife  Elizabeth  Hopson,  and  her  assigns, 
may  have,  receive,  and  take  thereout  during  her  natural 
Hfe,  one  annuity  or  clear  yearly  rent  charge  of  5007.  of 
lawful  British  money,  the  same^  to  be  paid  and  payable, 
free  from  all  taxes  and  other  deductions  whatsoever,  by 
four  equal  quarterly  payments.'^.—The  will  contained  the 
usual  power  of  distress  and  entry,  and  subject  to  the  said 
annuity  or  yearly  sum  of  600/.,  and  to  the  powers  and  re- 
medies thereby  given  for  the  enforcing  and  securing  the 
payment  of  the  same,  the  testator  willed  and  directed  that 
the  said  rectory,  parsonage,  messuages,  lands,  farms,  tene- 
ments, tithes,  hereditaments,  and  premises  aforesaid,  so 
charged  therewith,  should,  with  the  appurtenances,  be  and 
remain^  and  he  thereby  gave  and  devised  the  same  to  the 
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^2^^  use  ot  rPtUiam  OngUy^  (the  plaintiff  )|  by  the  description 
OvoLiY  therein  contained,  for  and  during  his  natural  life,  without 
Cbambbss,  impeachment  of  waste,  with  certain  remainders  over.  The 
testator  was  also  possessed  of  or  entitled  to  considerable 
other  real  estates,  besides  the  lands  comprised  in  the  in- 
dentore  of  lease  of  the  90th  August,  1804;  all  of  which 
estates  he  devised  specifically  to  different  persona  named 
in  his  will,  and  then  followed  this  residuary  dause,  **  And 
as  to  all  the  rest,  residue,  and  remainder  of  my  goods, 
.chattels,  ready  money,  securities  for  money,  real  and  per- 
sonal estate  and  effects  whatsoever  and  wheroMiever;  (bat 
as  to  my  personal  estate,  subject  to  the  payment  thereout, 
of  all  and  every  ray  just  debts,  funeral,  and  testamentary  ex* 
penses,  and  the  several  legacies  hereinbefore  given  and  be^ 
queathed),  I  give  and  bequeath  the  same  and  every  part 
thereof  unto  Wittiam  NeUlefM,  Edward  Nettkfold^  the 
said  Thomas MouldeUf  and  JoknChamberSp  their  several  and 
respective  heirs,  executors  and  administrators,  respective- 
ly, according  to  the  value  and  quality  thereof,  equally  to  be 
divided  between  them,  share  and  share  alike,  and  to  take 
as  tenants  in  common  and  not  as  joint  tenants/' ...It  was 
admitted  at  the  trial,  that  if  PlatVs  land,  the  two  pieces 
of  meadow  before  Plait's  land,  the  piece  of  land  called 
HoOantPs,  the  piece  of  land  called  Upper  Bursiou's,  the 
piece  of  land  called  Lower  Burstom*s^  the  piece  or  pared 
of  meadow  land  lying  before  the  said  messuage  or  tene- 
ment, the  Springs,  Barton  Hill,  the  Fiartker  Barton  HiH 
the  Shardens,  the  Shotdder  of  Mutton  piece,  and  the- 
Ferry  Marsh,  were  included  in  the  devise  to  the  plaiatifl^ 
the  testator  had  no  other  '*  real  estate,*'  wherewith  to 
satisfy  those  words  in  the  devise  of  the  general  residue  of 
his  real  and  personal  estate.  Some  memoranda^  oopiea 
of  which  were  annexed  to  the  case,  in  the  hand-writing  of 
the  testator,  were  offered  in  evidence  on  the  part  of  the 
plaintiff,  and  objected  to. 
If  the  Court  should  be  of  opinion  that  they  were  admis* 
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siUe,  Ibey  were  to  become  part  of  tbe  cuse,  othervise 
not.  Tbe  question  for  tbe  opinion  of  the  Court  was»  wbe- 
tber  tbe  plaintiff  were  entitled  to  recover  for  any,  and  what 
aum;  and  if  so^  a  verdict  was  to  be  entered  accordingly, 
if  otberwise,  a  verdict  was  to  be  entered  for  tbe  defendant. 

Tbis  case  was  argued  tbree  times,  firH^  iu  Jt£iehwlma$ 
Term,  1822,  by  Mr.  Serjeaat  I^ns  for  the  plaintiff,  and 
Mr.  Seigeant  Taddy  for  tbe  defendant.  Secondly^  in  tbe 
last  Eaiter  Term,  by  Mr.  Serjeant  Fdnghan  for  tbe  plain- 
tiff, and  Mr.  Serjeant  Pell  for  tbe  defendant;  and  lastly^ 
in  this  Term,  in  consequence  of  tbe  retirement  of  Lord  Chief 
Justice  DaUas  in  tbe  course  of  tbe  last  vacation,  by  Mr. 
Serjeant  Faughan  for  tbe  plaintiff,  and  Mr.  Serjeant  Tad(fy 

for  tbe  defendant. For  tbe  plaintiff,  it  was  submitted, 

tbat  tbe  main  question  was,  what  part  of  tbe  lands  com- 
prised in  tbe  demise  to  tiie  defendant  in  1804,  passed  to 
tbe  plaintiff  who  claimed  as  assignee  of  tbe  reversion  un- 
der Hopson^B  will,  by  which  be  devised  tbe  rectory  or 
parsonage  of  Minster^  with  the  messuages,  lands,  &c. 
and  all  and  singular ^other  tbe  premises  ihereunta  belong^ 
ing,  witb  their  and  every  of  tbeir  rights,  members  and  ap* 
purtenances  f  There  can  be  no  doubt  but  tbat  all  tbe  lands 
specified  and  enumerated  in  tbe  deeds  of  lease  and  release, 
o(  JOecembeTf  17R9,  passed,  as  having  been  usually  occupi- 
ed with  tbe  rectory;  and,  consequently,  tbe  Shotdder  of 
Mutton  piece  and  Ferry  Marsh  also  passed^  as  they  were 
particularised  and  described  in  such  deeds  as  belonging 
to  tbe  rectory.  The  words  ^  thereunto  belonging,"  bave 
no  legal  import  or  definition  in  themselves,  but  must  be 
taken  in  their  popular  acceptation,  and  construed  as  '^  usu- 
ally occupied  witb,"  thereby  giving  to  the  word  *'  belong- 
ing" a  general  instead  of  a  strict  technical  sense.  In 
VinefB  Ahridgmetit  (a)  it  is  stated,  tbat»  '*  in  strictness  of 
law,  land  cannot  be  said  to  be  appurtenant  to  house  or 

(•)  Tit  Appendant,  Vol.  II.  p.  600. 
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^ia^  iand^  but  in  vulgar  repatation,  it  may  be  said  belemgfinfi 
andjia  such  caae*  ia  caae  of  granW  tbe  laad  will  oot 
aa  appertaiDiDg  to  land:  but  in  caae  of  a  will,  it 
it  may/'  la  Knight^s  case  (a).  Lord  Chief  Justice  Zejr 
decided  bow  this  word  should  be  coastrued,  aad  the 
sense  which  it  ought  to  convey,  viz.  that  the  word  ''be* 
longing'*  has  two  meanings,  and  may  be  taken  ia  two  ways, 
the  one  in  course  of  right,  and  the  other  in  caae  of  oo^ 
cupation:.^o  the  first,  there  ought  to  be  preseriptioa 
time  out  of  miad;i.^o  the  second,  occupancy.  Al- 
though **  belonging"  may  have  a  stricter  senae  thaa  to  h^ 
ruled  by  time^  yet,  that  which  has  been  considered  ^  ta 
belong"  for  even  a  year  or  a  shorter  time  is  sofident  to 
satisfy  the  law;  and  any  thing  being  so  described  iaa  will, 
may  pass  without  an  objection.  In  Spmonds  v.  Qreen(b)9 
it  was  held,  that  an  effectual  reputation  as  to  firedioM  pro* 
perty  belonging  to  laud  might  grow  up  m  two  yeors^  if  it 
had  been  united  and  existed  for  that  term;  and  that  if 
after  that  term  it  was  described  in  a  conveyance  as  belong- 
ing thereto,  the  reputation  and  not  tbe  legal  sense  of  the 
thing  would  be  looked  at.  In  Gennings  v.  Z^aie  (c),  the 
Court  conceived,  that  land  might-be  said  to  beappertain- 
ing  to  a  house,  as  well  in  the  case  of  the  King  as  a  subject. 
It  might  be  supposed,  that  a  technical  definition  should 
be  strictly  attended  to  in  the  case  of  a  subject,  but  macii 
more  so  in  the  case  of  tbe  King;  and,  yet  it  was  held,  that 
the  term  *' appertaining"  was  a  proper  description  of  laod 
to  a  house^  where  it  had  been  held  and  occupied  together 
for  a  convenient  time.  Here,  the  premises  were  demised  in 
the  year  1747,  and  have  been  occupied  with  tbe  rectory 
ever  since;  the  time  of  occupation,  therefore,  is  more  titan 
suflicient  to  establish  this  part  of  tbe  argument.  With 
respect  to  the  length  of  occupation,  although,  technically 
speaking,  land  cannot  be  appurtenant  to  a  messuage  ac- 

(a)  Godb.  355,  pi.  447*  S.  C.  nomns  Loftu  v.  Starker,  Mm.  375. 
(6)  Cro.  Car.  308.  (c)  Cro.  Car,  l6S* 
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cording  to  the  true  sense  of  the  wordj**Jappertftinhig/*  yet       >J^i, 
a  material  distinction  may  be  drawn  between  a  messuage 
of  an  ordinary  description  and  a  rectory;  for  in  Hilly, 
Orange  (a),  the  Court  took  a  distinction  between  corpo- 
real and  incorporeal  hereditaments^  and  observed,  that, 
the  one  was  applicable  to  messuages  and  lands  which  had 
•obatance  in  them  and  might  continue  always,  but  that  an 
incorporeal  hereditament,  such  as  advowsMK  and  the  like, 
which  may  be  appendant  or  appurtenant  to  inheritances 
corporate,  may  be  termed  appurtenances.    There,  too,  it 
was  held,  that  theword  appertaining  to  a  messuage,  might 
be  taken  in  the  sense  of  usually^ occupied  with  the  mes* 
suage,  or  lying  to.  it ;  and  that  when  appertaining  is  placed 
with  other  words,  so  that  it  could  not  hare  its  proper  sig- 
nification, it  shall  have  such  signification  as  was  intended 
between  the  parties.    That,  too,  was  the  case  of  a  deed, 
which  is  infinitely  stronger  than  a  will,  to  which  the 
Courts  have  always  afforded  a  more  liberal  construction,  in 
<ffder  to  give  efllect  to  the  intention  of  the  testator.    As, 
therefore,  the  word  '^  appurtenants*'  or  appertaining  to, 
must  be  taken  in  its  general  acceptation  or  meaning,  the 
"words  ^thereunto  belonging,^'  must  not  be  construed  ac- 
cording to  their  strict  definition,  but  as  usually  occupied 
with  the  premises  which  were  intended  to  be  devised.    A 
manor  may  be  considered  in  the  same  light  as  a  rectory ; 
and  in  Thinne  v.  Thinne  (6),  where,  in  a  deed  to  make  a 
tenant  to  the  pnecipCf  the  person  seised,  bargained  and 
sold  a  manor,  and  ^11  lands,  parcel,  or  reputed  parcel, 
and  a  recovery  was  sufifered  of  the  manor,  the  Court  held, 
that  the  reputed  parcel  passed  by  the  recovery,  as  well 
as  the  other  lands.    In  Heam  v.  Allen  (c),  there  was  a  de- 
vise of  a  messuage  cum  omnibus  pertinentiiSf  and  it  was 
decided,  that  two  acres  of  meadow,  four  miles  distant  from 
the  messuage  did  not  pass ;  but  that  it  would  have  been 

(•)  1  Plowd.  170.  .S.  C.  Dyer,   ISO,  pi.  69. {h)  I  Lev.  «7, 

(c)  Cro,  Car.  5f . 
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iy^      Otherwise  if  the  deviee  had  been  cum  ierris  pertinrnMus, 
and  that  distinction  was  recognized  and  adopted  in  Artker 
V.  BemneH  (a)*    Here,  the  property  that  was  intended  to  be 
conveyed  and  pass  with  the  rectory  or  panK>ni|ge,  is  ex- 
pressly pointed  out  and  explained  by  all  the  conreyances 
and  leases  which  are  set  out  in  the  case.  The  words**  there- 
unto belonging/'  therefore,  have  no  strict  legal  nueanr 
ingy  but  mnst^  taken  in  their  popular  senae^  tiz.  as 
referring  to  the  lands  occupied  with  the  rectory*  and  used 
with  and  lying  contiguous  to  it.    Although  it  may  be  said, 
that  if  the  lands  in  question  were  included  in  the  deWae  to 
the  plaintiff^  there  woul^  be  none  left  to  pass  under  the 
residuary  clause  of  the  will,  as  it  was  admitted  at  the  trial, 
that  the  testator  had  no  real  estate  to  satisfy  those  words 
in  the  devise  of  the  general  residue  of  his  real  and  person- 
al estate;  yet  it  must  be  considered,  that  that  claxiae  was 
introduced  by  way  of  caution,  as  the  testator  did  not  mean 
to  die  intestate  of  any  part  of  his  property;  and  io  Mar^ 
shaU  V.  Hopkins  (i),  the  Court  allowed  certain  words  t9 
be  transposed  in  the  first  part  of  a  will,  and  confined  those 
in  the  residuary  devise  to  a  particular  parish,  observing^ 
that  ijt  was  no  objection  to  this  construction,  that  a  residu* 
ary  clause  giving  all  other  the  testator's  real  estate  in  tlffU 
parish  would  have  nothing  to  operate  upon^  and  that  .it 
was  frequent  for  a  testator,  after  a  specific  devise  of  all  his 
estates,  to  give  all  other  his  real  estates  m  a  sweeping  or 
residuary  clause,  when  he  had  nothing  else  left  to  dispose 
of,  ..Whether,  however,  these  lands  jire  to  be  considerr 
ed  as  parcel  of  the  rectory  or  not,  is  a  matter  of  fiict, 
which  depends  entirely  on  legal  evidence.    Parcel  or  nf 
parcel  is  always  a  question  of  fact  to  be  decided  by  a Jury« 
The  memoranda  of  the  testator  were  therefore  admissible 
to  shew  his  intent,  and  how  he  had  treated  and  dealt  with 
the  whole  of  bis  .property.     In  Doe  d.  Oxenden  v.  Chu 

(«)  1  Let.  lai. (b)  15  East,  309., 
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Chester  (a),  it  was  held,  that  extrinsic  evidence  was  ad«  ^2^tlr 
missible  to  explain  the  intent  of  the  devisor,  where  an  am- 
biguity was  raised  by  extrinsic  circumstances,  because  the 
will  could  not  have  effect  without  it.  In  that  case,  there 
was  DO  latent  ambiguity,  as  here,  to  call  on  the  parties  to 
give  further  explanation.  There,  too,  it  was  a  strict  ques- 
tion of  locality.  Here,  however,  there  is  none,  as  the 
words  **  thereunto  belonging,''  may  include  lands  beleng^ 
ing  to  the  Parsonage  in  one  place  as  well  as  another.  If, 
however,  the  memoranda  may  be  resorted  to,  every  doubt 
will  be  removed,  as  they  point  out  all  the  lands  of  the  tes- 
tator belonging  and  appertaining  to  the  rectory;  and  iq 
Qoodiitle  d.  Radford  v.  Southern  (i),  where  a  testator 
devised  all  bis  (arm  called  Trogues  farm,  the  Court  held 
it  to  be  competent  to  shew  by  evidence  of  what  parcels 
that  fiirm  consisted :  and  in  Doe  d.  Beach  v.  Earl  of 
JeTseg(c\  parol  evidence  was  admitted  to  shew  what 
lands  were  intended  by  the  testator  to  pass  under  his  will; 
and  here,  if  the  word  **  belonging,"  be  taken  in  its  popu«t 
lar  sense,  the  length  of  occupation  and  intent  of  the  de-« 
visor,  clearly  shew  that  the  lands  in  question  belonged  to 
the  rectory,  and  formed  part  of  it,  with  the  exception  of  the 
pieces  called  the  Poor's  Farm,  Ripney  Htlb,  and  Horse 
Jlar«A,  which  immediately  followed,  and  were  specifically 


[Mr.  Justice  Burrough,...^  difficulty  presents  itself  to 
me  as  to  the  two  distinct  natures  of  the  property,  the  one 
being  termed  a  rectory  or  parsonage,  and  the  other  land.] 

The  twelve  acres  of  land  ia  Minster  must  at  all  events 
be  considered  as  forming  part  of  the  rectory,  and  would 
consequently  pass  with  it  under  the  words  **  thereunto  be* 
longing,"  as  they  were  described  as  having  belonged  to 
it  in  the  reign  of  James  I.,  and  have  been  invariably 
occupied  with  it  ever  since.  Though  lands  may,  in 
point  of  law,  be  considered  to  be  different  from  a  ree- 

(«)  S  Taunt.  147.  S.  C.  4  Dow,  Pari.  Caa.  03.-— — (&)  1  Maa.  Bi  Scl. 
SQ»b— -(e)  1  Bam.  &  Aid  500. 
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tory,  yet  if  tbey  are  held  togetber*  and  a  testator  dm 
poses  of  tbem  as  belonging  thereto,  there  can  be  no 
Cbambibs.  doubt  bat  that,  in  this  case,  be  intended  to  convey  all  his 
lands  united  with  the  ^rectory;  and,  consequently,  all 
.  those  comprised  in  the  indentures  of  December,  1789,  pass- 
ed  to  the  plaintiff  under  the  will. 

For  the  defendant  ft  was  insisted. Pirst,  that  the  words 

in  the  devise  ^  of  the  rectory,  with  the  messuages  and  other 
premises  thereunto  belonging  with  their  appurtenances,** 
as  connected  with  the  leases  and  other  documents  as  set 
out  in  the  case,  cannot  receive  a  general  construction, 
but  must  have  a  strict  and  proper  meaning  in  point  of 
law;  nor  can  they  be  carried  beyond  their  restricfiVe 
or  technical  sense.    Secondly,  if  so,  the  Court  will  not 
allow  them'  to  be  extended  by  extrinsic  evidence,  when 
they    are  capable  of  having  a  proper  and   legal  con- 
struction and  meaning  given  to  them.    First,  the  words 
^  thereunto  belonging,"  have  a  strict  and  technical  mean«^ 
ing.    Lands  cannot  be  said  to  belong  to  lands  or  a  mes* 
suage,  nor,  strictly  speaking,  can  they  be  said  to  be  apptlr^ 
tenant  or  belonging  to  a  rectory,  for  one  piece  of  laud 
cannot  be  appurtenant  to  another.    But  it  has  been  said, 
that  corporeal  may   be  distinguished   from  incorporeal 
hereditaments,  and  that  an  advowson,  being  in  the  nature 
of  an  incorporeal  thing,  may  be  appurtenant  to  a  messuage. 
But  in  this  case,  there  were  lands  originally  belonging  to 
the  rectory,  sufficient  to  meet  the  language  of  the  testatcM*. 
Hiey  are  not  stated  in  the  devise  as  reputedly  bdonging, 
occupied,  or  used  with  the  rectory ;  and  it  h  impossible 
for  the  Court  to  ascertain  what  lands  were  usually  occu«- 
pied  with  it,  as  they  are  differently  set  out  in  the  deeds  of 
1747,  and  1705;  in  the  one,  the  Ferry  Mareh  having  been 
expressly  excepted,  and  in  •  the  other  included.    In  fhet 
cases  cited  for  the  plaintiff,  to  shew  that  the  word  **  be*, 
longing,"  must  be  taken  in  its  popular  sense,  the  lands 
were  reputed  to  belong  to  the  messuage ;  but  here  the 
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viae  18  merely  of  lands  belonging  to  the  rectory.    Those 
lands  musty  in  point  of  strictness  and  legal  acceptation, 
be  confined  to  the  glebe»  or  lands  to  which  tithes  were 
originally  annexed,  and  which  would  of  themselves  be 
necessarily  attached  to  and  form  part  of  the  rectory,  ao* 
cording  to  the  terms  of  the  devise.    If  such  be  the  strict 
and  proper  meaning  of  these  words,  can  the  Court  extend 
them  to  an  inappropriate  and  popular  acceptation  f  As  to 
Hill  V.  Orange^  it  was  a  case  of  a  grant  of  lands  apper* 
tainiug  to  a  messuage;  and  all  the  Court  agreed,  that  land 
could  not  be  appurtenant  to  land,  nor  could  it  be  appur- 
tenant to  a  messuage  in  the  true  and  proper  meaning  of 
ao  appurtenance,  for  that  a  man  cannot  aver  that  to  be  ap- 
purtenant, which  the  law  will  not  suffer  to  be  appurtenant. 
It  is  quite  clear,  that  if  words  can  admit  of  a  strict  and 
legal  interpretation,  they  cannot  be  taken  in  an  unlimited 
or  popular  sense.    In  Day  v.  TVig  (a),  there  was  a  de« 
vise  of  freehold  houses  in  a  certain  street;  and,  in  point 
of  hatf  the  testator  bad  only  leasehold  houses  there ;  and 
it  was  decreed,  that  although  in  a  grant  of  all  one's  freehold 
booses,  leasehold  houses  would  not  pass,  yet  the  intent 
of  the  testator  being  to  pass  some  houses,  the  word  freehold 
should  rather  be  rejected,  than  the  will  be  wholly  void. 

[Mr.  Justice  Burrough  referred  to  the  case  of  Pistol  d. 
Randal  v.  Riccardson  (6),  as  being  the  latest  decision 
on  this  point.] 

In  Clements  v,  Lambert  (c),  it  was  held,  that  where^ 
right  of  common  theretofore  appurtenant  to  a  messuage  and 
land,  was  extinguished  by  unity  of  possession,  a  subsequent 
grant  of  the  land,  with  all  commons,  advantage,  heredita- 
ments, and  appurtenances  whatsoever,  thereto  belonging^ 
or  in  any  wise  appertaining,  could  not  revive  the  former 
right  or  create  a  new  right  of  common,  although  exercised 
since  the  unity  of  possession  the^same  as'^before.  So  here, 
the  words  ^  thereunto  belongiiig,'\cannot  affect  their  being 

(«)  I  Pcere  Wbm.  «s6.— — (A)  I  H.  fil.  S6^n (c)  I  Taunt.  SOfti 
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.yy*;^  ooMtraed  •oeordmg  to  their  •trict  legal  sense,  aad  nol  in 
Oiftmt  their  general  or  popular  meaniag;  but  the  case  of  Budt 
QmAmmuUd  ^*  WkoUey  v.  iKirlott  (a),  appears  to  be  precisely  in  point, 
and  in  whicb  it  was  decided,  that  lands  nsnally  occnpied 
with  a  house,  will  not  pass  under  a  devise  of  a  messuage 
with  the  appurtenances,  unless  it  clearly  appears  that  the 
testator  meant  to  extend  the  word  *'  appurtenances^  be* 
yond  its  technical  sense;  and  that  it  wHI  not  ex  vi  tenmhn 
comprehend  land,  although  usually  occupied  with  a  house, 
but  only  such  land  or  ground  as  is  immediately  connected 
therewith,  and  necessary  to  the  commodious  enjoyment  of 
it;  and  there  the  Court  did  not  see  sufficient  evidence  of 
intention  to  justify  them,  in  giving  to  the  word  **  appur- 
tenances," an  effect  beyond  its  strict  sense,  notwitbslandiog 
the  &cl  of  the  enjoyment  of  the  lands  in  question,  toge- 
ther with  the  house.  In  Doe  d.  Oxeudem  v.  Cftichetfer, 
the  question  arose  on  the  admissibilfly  of  evidence,  and  is  in 
point  to  shew,  that  the  leases  in  this  case  cannot  be  used 
to  explain  the  intention  of  the  testator,  or  the  construction 
*  of  his  will ;  and  more  particularly  so,  as  there  is  no  latent 
ambiguity,  for  the  words  of  the  devise  admit  of  their  pro- 
per and  strict  meaning  being  carried  into  effect;  and  the 
cases  of  Doe  d,  Browne  v.  Qreenmg  (h),  and  Due  d. 
Tyrrell  v.  Lyfo/rd  (c),  are  authorities  to  prove,  that  evi- 
dence dehors  a  will,  is  not  admissible,  to  shew  that  other 
property  might  be  included,  and  that  another  estate  was 
formerly  united,  tind  had  been  since  enjoyed  with  the  par- 
ticular estate  described  in  the  wilK  As  to  whether  the  memo- 
randa  in  question  were  admissible,  the  case  of  Doe  d«  Brown 
V.  Brown  (d)  is  precisely  in  point,  to  shew  that  they  were 
not.  For  that  case  established  the  principle,  that  if  a  tes- 
tator has  left  property  which  corresponds  with  the  descrip- 
tion in  his  will,  extrinsic  evidence  is  not  admissible  to 
shew  that  he  intended  to  include  other  property  not  within 

(«)   1  Bat.  &  Pul.  59.— -(6)  S  Mau.  AcSelw.   171. 
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tfaat  descriptioD.  The  case  of  Heam  ▼,  Allan  h  inappli-  -jyt*- 
cable  to  the  present,  as  there  the  distinction  torned  on  the 
expression  ^'ctfsi  periineiUiisj  or  cum  terris  pertineniim 
bu^."  As  to  Qennings  f.  ZfOke,  it  may  be  admitted,  that 
land  may  belong  to  a  house  to  a  certain  extent,  and  when 
it  is  devised  jn  a  certain  way,  but  that  is  only  when  the  words 
in  the  will  cannot  be  applied  in  a  proper  and  legal  sense* 
Ou  the  whole,  therefore,  the  words  **  thereunto  belong- 
ing," as  contained  io  this  devise,  are  capable  of  a  strict 
technical  and  legal  construction,  and  being  so,  cannot 
be  extended  to  an  indefinite  or  improper  meaning.  By 
the  residuary  clause,  the  testator  gave  the  remainder  of 
his  real  and  personal  estate  to  the  defendant  and  three 
others,  <o  be  equally  divided  between  them ;  and  it  was 
admitted  at  the  trial,  that  if  Piatt's  Landf  and  the  several 
other  pieces  of  land  demised  to  the  defendant,  were  indud* 
ed  in  the  devise  to  the  plaintiff,  the  testator  had  no  other  real 
estate  toealisfy  those  words  in  the  residuary  clause.  It  musi 
be  admitted,  that  words  of  a  like  description  are  frequently 
inserted,  when  nothing  is  meant  to  be  conveyed  by  them ; 
but  if  it  should  appear  otherwise,  the  Court  is  bound  to 
give  full  effect  io  the  whole  of  the  will.  There  ia,  there- 
fore,  suffid^it  in  this  case  to  shew  that  the  testator  did  not 
meMi  to  devise  the  whole  of  the  lands  that  are  contended 
to  have  passed  with  the  rectmy  to  the  plaintiff,  but  only  the 
rectory  itself,  as  it  originally  stood;  or,  at  all  events,  the 
only  lands  that  can  be  taken  to  belong  to  it  are  the  twelve 
acres  set  out  in  the  indentures  of  bargain  and  sale,  in  the 
reign  of  Jamesh  Cur.adv.vuU. 

Lord  Chief  Justice  Gifford,  having  oa  this  day  stated 
the  facts,  as  set  out  in  the  case,  delivered  the  judgment. 

of  the  Court,  as  follows: The  question  which  has  been 

raised  for  our  opinion,  is,  what  passed  under  the  first 
part  of  the  devise  in  William  Hopson's  will,  by  which 
he  gives  and  devises  to  Thomas  Moulden  and  John  Cham' 
berSf  and  their  heirs,  aH  that  the  rectory  or  parsonage 
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}S^      ^f  Mmsietf  in  (he  isle  of  Shefpey^  in  ibe  county*  of  Kni^i 
with  the  metsaagesy  lands,  lenementSi  tithes,  hereditamapt^. 
and  all  and  siagnlar  other  the. premises  thereunto  bekm^^^ 
ingy  with  all  and  every  of  their  rights,  members,  and  9jp^ 
purtenances.    For  the  plaintiff  it  has  been  oonteuded»  thai, 
under  this  description,  all  those  lands  comprised  in  the 
indentures  of  lease  and  release  of  1789,  which  prcoedp. 
ed  the  mention  of  the  Poor9  Farm^  B^m^  OUhf  umA- 
H^ne  Marsh,  passed  onder  the  descriptimi  co»tained^ 
the  devise.    For  the  defendant  it  has  been  contended,, 
that  none  of  these  lands  passed  as  lands  belonging  to  tlie. 
rectory.    It  has  been  agreed  by  the  counsel  on  bod^  sidfis*. 
that  the  words  thereunto  belonging  are  not  to  be.oonatflR'^ 
ed  in  the  strict  sense  of  appurtenant,  as  used  io.oonrmh^ 
ances,  but  that  such  words  might  receive  a  muob  laigsrc 
construction  in  the  case  of  a  devise;  and  undoubtedlyt  ai 
variety  of  cases,  decided  on  wills,  shew  mostdeailyltinti 
such  a  construction  might  be  applied  to  words  move  teob^ 
nical  than  those  of  thereunto  belonging^    Ithas,.alnn.baWi» 
agreed,  that  although  land  mightnot  be  appurleuiOA.iO;. 
landj  yet  that  strictly  speaking  it  might  beloim'  tonmos 
suage  or  rectory,  and  that  even  under  the  wofd  ^'^appetb. 
taining ''  land  might  pass  in  a  will,  as  belonging  t^  %mm^ 
suage,  although  in  strictness  of  law  not  appiMntaiiao&ilMrar 
to.  The  case  of  Hill  v.  Grange  (jo)  was  dted  in  the  contffo* 
of  the  argnment ;  and.as  it  was  decided  on  the  consltiiCr-. 
tion  of  a  deed,  it  was  far  stronger  than  the  present.    Tbene^ 
the  defendant,  in  bar  to  an  action  of  trespass  quare  .elm^. 
sum/regitf  justified  by  stating,  that  a  lease  was.inadct  to 
him  of  a  messuage,  and  of  all  the  lands  appertaining  to  the 
same  messuage,  to  hold  to  the  defendant  for  twenty  yearst 
at  the  yearly   rent  of  forty  shillings;    and  the  Judges 
unanimously  agreed,  that  the  averment,  that. the  land  ba4 
been  always  appurtenant  to  the  messuage,  was  had  in  point 
of  law;  and  that  land  might  not  be  appurtenant  to  a  mes- 
suage in  the  true  and  proper  definition  of  an  appurte- 

(«)  I  Plow.  170.  • 
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MMe.  Bot  all  of  them,  except  Mr.  Justice  Brown,  (who 
djdl  liet  speak  to  this  point)  agreed,  that  the  word  apper- 
taining to  the  messuage  should  be  there  taken  in  the  sense 
of  umally  occupied  with  the  messuage,  or  lying  to  the 
neBBuage.  For  that  when  appertaining  is  placed  with  the 
•aid  other  words,  it  cannot  have  its  proper  signification; 
and  therefore,  it  shall  have  such  signification  as  was  in- 
tended between  the  parties,  or  else  it  shall  be  void,  which 
it  BiiMt  not  be  by  any  means,  for  it  is  commonly  used  in 
the  sense  of  ocet/pied  with^  or  b/ing  to,  ut  supra :  and 
being  placed  with  the  said  other  words,  it  canno^be  taken 
in  any  other  aense,  nor  can  it  have  any  other  meaning  than 
im-  agreeaUe  with  law ;  and  forasmuch  as  it  is  commonly 
used  in  that  sense,  it  is  the  office  of  Judges  to  take  and  ex* 
pound  the  words,  which  common  people  use  to  express 
their  meaning,  according  to  their  meaning;  and  therefore, 
it  rImII  be  here  taken,  not  according  to  the  true  definition 
of  it,  because  that  does  not  stand  with  the  matter,  but  in 

ancb  aense  as  the  party  intended  W^ Now  that  was  the  con- 

atr«cliott  of  a  common  law  conveyance,  as  applied  to  a 
leane,  and  yet  it  was  determined  that  the  word  *'  appertain^ 
in§**  might  be  taken  in  its  ordinary  acceptation,  as  occupi- 
ed with  the  messuage.  In  the  case  of  Hill  v.  Orange,  as 
reported  in  Dfef  (a),  Mr»  Justice  Stamford  thought  that  land 
might  be  appurtenant  to  a  messuage,  but  not  parcel  thereof. 
Bot  though  the  three  other  Judges  disagreed  with  htm,  yet 
they  all  thought,  that  the  land  passed  under  the  words 
**cum  cnrnUmB  territ  eidem  messuagio pertinent,'*  as  well  by 
the  intendment  of  the  parties,  ashy  the  open  knowledge  of 
the  use  and  occupation  of  the  land  and  messuage  together. 
The  same  proposition  is  laid  down  in  Palmer  (b\  where 
it  is  said,  that  a  joint  occupation  for  five  or  six  years  was 
sufficient  to  make  the  lands  appertain  by  construction,  (that 
is  to  say)  to  be  appurtenant  to  the  messuage.     In  Higham 

(a)  ISO,  p].  70.— (6)  375. 
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▼•  Buker^  ilb.  Jostice  And&nm  h  reported  tolmw  saM^ 
**tkftt  landsffbail  pass,  as  pertaniiD^  t^  a  hcKive  wMeb  iulii 
been  occupied  with  it  by  the  space  often  or  twelve  ymmm^ 
for  by  that  time  it  hatb  gained  tbe  naneof  pamet  or  betetagi* 
ing,  and  shall  pan  wiA  the  boose  by  that  ntMne,  m  a  wiliw 
leases,''  kc.  if  this  constradiMi  bar  been  adopted  by>4w 
Courts,  as  applied  to  commoB  law  eonveyancei^  thcsa 
can  be  no  doubt,  but  that,  in  order  to  fortber  tfae-inteatiMa 
of  a  testator,  a  more  liberal  constmetioii  may  be 'adopted 
with  reference  to  wills— .Now,  what  was  tbe  sitoafJoo^Ae 
lands  in  question^  They  were  pordiasad  pmoody.te 
tbe  year  1632,  by  the  owners  of  the  ^rectory,  audita^  Imbk 
occupied  with  it  ever  since.  It  was  adiaslledliy  As'de* 
fendant's  connsel,  in  the  -course  of  tbe  argvoieat,-  dbat  wi^ 
though  the  twelve  acres  were  demised  widi  the  veotory  i# 
the  6th  year  of  Jimie^  1,  they  could  not,  strioiiy  wpmUngt 
be  appurtenant  to  the  rectory;  yet  thatit  4)ouMnot^  to 
denied,  if  they  were  properly  desigfMted,  that  ttoy  ^Mail# 
pass  by  tl^  words  thereunto  betonging^  aod  it  is*  qiiila 
clear  that  they  could  not  be  appuitenant  in  the  «reigii  of 
James  1,  and  therefore,  could  only  paaa  by  the  woria 
*.*  thereunto  belonging^,''  by  anrty  of  posseaston  and  CQncas«« 
rent  occupation,  so  as  to  be  joined  to  the  reelory,'  nnd.ha 
taken  as  belonging  thereto.  There  was  an  oniry  oT  tftle, 
and  there  had  been  an  unity  of  possesrion  or  oocm  packing 
and  they  had  become  lands  joined  to  the  rectory^  and  llial 
goes  a  long  way  to  enable  the  Court  to  determine -w4mI 
ought  to  be  the  construction  of  the  wiN  with  respect'  to 
the  other  lands.  They  were  all  purchased  befoiv  the 
year  1692;  and  it  will  be  found,  that  in*  the  leaMi  of 
1747,  the  greater  part  of  these  lands 'are  descrfbed  us 
belonging  to  the  parsonage  or  rectory,  and  to  consist  of 
188  acres;  and  they  are  so  described  in  tlie  snbaeqiicot 
lease  of  1765.  And  although  it  is  true,,  ihot  in  lli«4^asa 
of  1747,  the  messuage  with  the  appurtenances,  called  the 
Shoulder  of  Mutton^  is  not  d^8cribed  as  the  other  lands 
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tee,  mtu  m  hekmging  to  ibe  paraonage,  but  by  a  diatiiiol  .}f^^ 
deseripftMi,  yet  it  is  iinmediately  fotiowed  by  general  Ovolbt 
w<ird%  clearly  applying  to  ibe  rectory,  Wat.  ^*  all  tbe  glebe  ^^^ 
kmda,  aad  dtfaea  of  omrp,  grain,  and  hay,  and  all  otbertitbea 
and  coinpoeitieaf,'' &c.  Now,  the  lease  io  qnestion  of  1804, 
contains  Ibe  same  description  of  tbe  lands,  as  was  used  in 
the  lease  of  ITftt;  but  with  this  remarkable  distinction, 
timt  tbe  lands  acquired  by  Hopson  aobsequently  to  1788, 
ara-dcsignaled  by  a  distinct  and  specific  description ;  and  io 
the  will,  tbe  dcFiser  knowing  tbat  the  lands  he  bad  sub- 
•eqnently  purchased  would  not  be  reputed  as  belonging 
to  4he  rectory,  be  again  enweerated  them,  and  devised  them 
vnder  an  accurate  and  specific  description,  dearly  confiMrm* 
mg  to  4he  teniM  contained  in  tbe  lease.  Tbe  case  oiBuck 
d.  WJkaUeyy.  Mtfiom{a}f  which  has  been  relied  «on  in  the 
arguasent  for  the  deCmdaot,  so  far  from  supporting  his 
ease,  does  not  appear  |to  touch  the  present  question;  bul 
Ivbeu  carefMly  oonsidered,  it  funaisbes  a  strong  infiB^nce 
er  iilluatration#f  the  principle,  in  favour  of  the  Qonclusion  to 
whidi  the  Oourt  io  this  case  will  ultimately  arriFc:  and  it 
was  thereheld,tliat  lands  esuallyoccupiedwithafaonse,  will 
not  pass  under  a  devise  of  ^'a  messuage  with  •the<appurte- 
nsmces,*'  unless  it  clearly  appears,  that  the  testator  meant 
to  extend  Ibe  word  ^appuitenances'*  beyond  pts  technical 
sense.  And  the  Gourttberethooght,  that,  looking  atthe  con- 
tes!t  df  the  will ,  and  seeitigt hat  in  the  preriouaderpe,  Ae  tes<- 
lator  bad  been  careful  in  demmgbtsmansioa-^house  wherein 
be  then  lived,  and  the  lands  and  grounds  thereunto  belongs 
ing,  and  there  held  and  enjoyed,  irtVA  the  appurtenances; 
that  it  was  evident  that  he  knew  what  he  meant  should  be 
included  under  the  word  appurtenances  under  that  devise: 
but,  when  he  went  on  to  state  that  it  was  his  express  will 
and  desire,  that  the  defendant  should  bold  and  enjoy  his 
capital  mansion-house,  with  the  appurtenances,  for  the 

(«)  1  Bof.  &  Pul.  5S, 

yy2 


iss^ 
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space  of  one  year  next  after  his  death ;  it  was  tboaght«tIiai 
the  word  **  appurtenances  "  there,  should  be  construed  in 
its  strict  legal  sense.  This,  however,  is  not  a  case  in  which 
the  word  *' appurtenances"  in  one  part  of  a  will»  k  to  be 
contrasted  with  appurtenances  in  another  part  of  it,  and  io 
which  the  word  ^^appurtenances"  only  is  nirodooed;  but 
the  expression  here  employed  is,  ^  the  rectory  or  partooege, 
with  the  messuages,  lands,  and  all  and  siagukr  other  the 
premises  thereunto  beUmgiug^  with  their  and  every  Wtbeir 
rights,  members,  and  appurtenances ;"  thereby  dearlysfcew- 
ing,  that  the  word  **bel<mging**  was  not  inteaded  to  be  used 
or  taken  in  the  strict  legal  sense,  as  the  ward  *^ti^ipmr* 
ienances.**  It  must  be  observed,  too,  that  iothis  dense,  the 
testator  used  the  words  rectory  and  messoages^  wfaateas, 
strictly  speaking,  there  was  but  one  messuage  betoaging 
to  the  rectory,  viz.  the  parsonage  bouse ;  and  iCtbciia  were 
any  other,  which  was  not  strictly  a  part  of  the  Teetefy,u  is 
the  Moulder  of  Mutton  piece.  Considering  theycfete,  that 
the  lands  in  question  have  been  always  occupied  tegetber 
with  the  rectory;  as  well  as  the  terms  used  in  the  difttait 
leases  in  this  case^  and  particularly  that  upon  which- Ais 
action  is  founded,f;isr.  that  of  1804;  the  Court  are  of  opinion, 
that,  under  the  general  words  **  thereunto  iefojcytny,"  all 
those  lands  passed,  which  are  described  and  eoniBeratsd  in 
the  deeds  of  lease  and  release  of  1789;  and  censeqiienfly» 
that  the  plaintiff  is  entitled  as  assignee  of  the  revenian, 
and  that  the  verdict  taken  for  him  must  stand. 

Judgment  for  the  fdainliC 
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Stvbsinci  and  Another,  Executors  of  Hooper,  v.  Ham-       ThundMt, 

MONO.  ^«*-  !«• 

JULr.  Serjeant  Taddy  on  a  former  day  in  this  Term  ob-      where  the 
taiMd  a  rule  friai,  that  the  plaintiffs  might  have  leave  to  PJ-JI'J;^' '''  ^^* 
discontinue  this  action  without  payment  of  co$ts«     He  brought  an  ac- 
ibtinded  his  motion  on  an  affidavit,  which  stated,  that  the  ^^^^  ^^  ^i^^ 
•laintift  bad  found  a  boiid  amonff  the  papers  of  their  tes*  defendant  to 

,.,,-,  ,r».,^.  «    their  testator, 

tator,  which  bad  been  given  to  him  by  the  defendant,  and  to  which  he 
conditioned  to  secure  to  the  testator  the  sum  of  600/.  with  P!5''^^f  ^"^1 

off,    which  the 

interesti  that  after  an  application  to  and  refusal  by  the  plaintiffs  were 
defendant  to  pay  the  bond,  the  present  action  was  com-  l^l^^i  after 
oiettced;  that  the  defendant  pleaded  non  est  factum^  and  a  notice  of  trial 
set  off,  on  which  issue  was  joined,  and  notice  of  trial  given  en,  would  con- 
fer the  last  Michaelmas  Term,  but  which  had  been  since  '^'^"^^  <"  e^od 

defence  to  the 

countermanded,  as  the  plaintiffs  had  taken  the  opinion  of  action: — ^Tbe 
counsel,  who  thought  that  the  set  off  would  furnish  a  fhem^^^a'iMoli- 
good  defence,  and  he  accordingly  advised  the  action  to  be  tinne  without 

..        ...         J  payment  of 

Ascontraued.  ^oj;,, 

'  Mr.  Serfeant  Peake  now  shewed  cause,  and  subinitteii, 
that  the  plaintiffs  could  not  be  allowed  to  discontinue 
without  payoMnt  of  costs;  and  that  at  ail  events  it 
was  in  the  discretion  of  the  Couirt,  whether  they  were  lia- 
ble to  the  payment  of  such  costs  or  not.  In  Harris  v. 
Jones  (a),  the  Court  laid  down  a  rule,  that  an  executor 
should  not  have  leave  to  discontinue  without  costs,  where 
he  had  knowingly  brought  his  action  wrong;  and  in  Mel- 
huish  V.  Maunder  (6),  this  Court  refused  to  allow  execu- 
tors to  discontinue  on  payment  of  costs,  unless  good  grounds 
were  shewn.  And  here,  as  the  plaintiffs  commenced  their 
action  without  previously  making  the  necessary  enquiry  as 
to  the  nature  of  their  testator's  claim  on  the  defendant,  or 


(a)  3  Burr.  U51.  S.  C.  1  Sir  W.BJack.  451. (&)2New  Rep. 73* 
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.  j^M^,  whether  it  had  been  satisfied  or  not;  they  had  put  the  ht- 
SruBBiko  ter  to  an  unnecessary  expeoce^  and  were  cronaequently 
Ha vMovo,     not  entitled  to  the  farour  or  indnigenee  of  the  Court. 

Lord  Chief  Justice  Gifford. ^This  is  certainly  an  ap- 
plication to  our  discretion,  and  there  appears  to  have  heea 
nothing'  yeRatious  in  the  plaiRtiff*s  bafing  eoaunettoed  an 
action  against  the  defeadanty  on  a  bond  winch  they  had 
firand  among  their  testator's  papers;  and  it  does  iMit  ap« 
pear  that  (he  defendaat  gave  any  aatisfaclery  account  to 
the  phintifis,  as  to  whether  it  had  been  satiafted  or  aot^ 
when  the  applicatioii  was  nade  to  him  Sor  payioatg  and 
as  he  pleaded  fto«  eHfadum^  and  a  set  off,  which  laHer 
plea  the  plaintiffs  afterwards  dkoovered  to  be  well  ibudd* 
ed,  and  as  constituting  a  good  defhace  to  the  action,  I  am 
of  opinioRy  thati  under  the  circumstaacsa^  Ihey  ara  entitled 
to  discontinue  without  coats. 

Mr.  Justice  PARK..«The  geaeial  rule  laid  down  in  ihe 
cases  of  Harris  r.  Jones  and  Melkmsk  v.  Mammkth^  that 
an  executor  cannot  discontinue  without  costs,  where  hehm 
knowingly  brought  his  action  wrong,  or  acted  rexationsly ; 
but  here,  the  plain tiffi  had  a  right  to  bring  an  atlioR  on  the 
bond  in  the  first  instance,  and  they  cMld  not  know  the 
nature  of  the  defence,  until  the  defendant  had  pni  in  km 
pleas. 


Mr.  Justice  Bcrrouqh  concurriog..^ 


Rale  abidlote. 
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PRINCIPAL  MATTERS. 


ABATEMENT. 

I .  Where  several  parishioDers  at- 
tended ut  a  ve«try-ineetiiig, 
and  signed  resolutions^  author- 
ising  two  churchwardens  to 
repair  the  tower  of  the  church, 
and  they  neglected  to  make 
a  prospective  rate  for  raising 
money  necessary  for  the  com« 
pletion  of  such  repairs,  and 
the  plaintiff  nione  paid  the 
persons  employed  to  make 
them,  and  sued  the  defendant, 
as  his  co-churchwarden,  to  re- 
cover a  moiety  of  the  sums  so 

'^  expended; aeld^    that,     he 

could  not  support  a   plea  in 
abatement,    stating   the    non- 

*  joinder  of  those  parishioners 
who  had  signed  the  resolu- 
tions, as  they  only  acted  in 
thehr  character  of  vestry-men, 
without  any  intention  of  be- 
coming personally  or  indivi- 
dually liable,  ■  Lanchester  v. 

■    TrickeTj  E.  4  Oeo.  4. 

Page  20 

ACCOUNT  STATED. 
See  Costs,  1. 

ACKNOW  LEDGMENT. 
See  Limitations,  Statute  OP,  1. 


ACTION. 

See  Adultery. 
Assumpsit. 

Limitation  of  Actions. 
Sheriff. 

1.  No  action  can  be  supported  for 
an  injury  arising  from  an  un- 
avoidable accident;  but  if 
blame  can  be  imputed  to  tbe 
party  causing  it,  be  is  liable, 
althougb  be  had  no  intent  to 
injure.  JFakefnan  v.  Robins 
son,EAG.4.  Page6S 

ACTION  ON  THE  CASE. 

See  Action. 

Attorney,  6. 
Ship,  4, 
Witness,  2. 

1.  An  action  on  tbe  case  cannot 
be  maintained  for  detaining 
cattle  distrained  damage  fea- 
eafUf  where  a  tender  of  snfB- 
cient  amends  was  made  after 
such  cattle  bad  been  impound- 
ed. Sheriff'  v.  James^  M,  4 
6.4.  334 

2.  In  an  action  on  the  case  for  an 
excessive  distress,  it  is  not  in- 
cumbent on  the  plaintiff  to 
prove  the  precise  amount  of 
rent  due,  it  being  laid  in  the 


es2 


ADULTERY. 


declaration  uuder  a  videlicet; 
and  an  arrangement  between 
the  parties,  respecting  the  sale 
of  rhe  goods  seised,  although 
after  the  distress,  does  not  direst 
the  tenant  of  his  right  of  action. 
SeUs  V.  Hoare,  J?.  4  &  5  G. 
4  Page  4bl 

ACT  OF  PARLIAMENT. 

See  Statutes. 

ADMINISTRATOR. 

See  Annuity,  1. 
Assumpsit,  1. 
Insolvent  Dertor,  2. 

ADMISSIONS. 
See  Baron  and  Feme,  1. 

ADULTERY. 

!•  Where,  in  an  action  of  assump- 
eii  by  a  trustee  for  the  breach 
of  an  agreement,  by  which  the 
defendant  and  his  wife  had 
Mfeed  to  live  separate,  and 
the  defendant  bad  stipulated  to 
pay  the  plaintiff  a  certain  sum 
weekly,  for  the  use  of  his  wife, 
in  consideration  of  which,  the 

Slaintiff  undertook  to  save  the 
efendant   harmless    from  all 
debts  she  might  contract  on 

his  account; and  the  plaintiff 

sued  the  defendant,  to  recover 
sums  paid  by  the  former  on 
accountofsuch  allowance;  and 
declarations  of  the  wife  were 
received  in  evidence  at  the 
trial,  to  shew  that  she  had  been 
living  in  adultery  previously  to 
and  at  the  time  the  payments 
in  question  M'ere  made;  and 
the  jury  /ound  a  verdict  for 
the  defendant  generally,  as 
well  as  op  the  ground  of  adul« 


AFFIDAVIT. 

tery:_the  CoMt  gfftnted  a 
new  trial ;  and  it  aeetos  dnt 
such  an  agreement  is  legid; 
and  that  the  fact  of  adultery 
cannot  be  given  in  evidence 
under  the  general  issue,  but 
must  be  specially  pleaded. 
Quaere  also,  whether  such  de- 
clarations were  admissible  in 
evidence,  and  whether  the 
plaintiff  ought  not  to  have  had 
notice  of  the  adultery  pre- 
viously to  the  comoienceiiient 
oftheactionf  Sckoley^nGood^ 
man,  M.  4  G.  4.        Paje  850 

AFFIDAVIT.      . 

See  Attachment^  I » 
Fine,  5. 
Practice,  4* 
Prisok  KE»  1. 
1»  Where  an  affidavit  to  a^^aside 
a  judgment  of  nott-prM  fcr  ir- 
regularity, was  entitlad  as  be- 
ing   in     two    several    causes 
against    separate    ilefendaaOts, 
but  written  on  sue  sheet  of  pa- 
per and  with  one  stamp  •nly: 
— HeUj    to    be     inauffitteat. 
Worley  v.  RyUtmd,  T.  4  ff.4. 

238 

2.  Affidavits  which  were  requir- 
ed by  an  enlarged  rule  to  be 
filed  a  week  before  lbe€om- 
mencemeut  of  the  term,  may, 
under  circumstances,,  be  sised 
by  leave  of  the  Court,  akhdugh 
they  were  not  filed  within  me 
time  specified  in  sueh  rule. 
Harding  v.  Avstm,  H.4&& 
G.  4.  523. 

3.  But,  wliere  on  a  motion  to  aat 
aside  an  award,  the  affiifevit 
of  the  arbitrator  was  not  filed 
within  the  time  limiled'lHf  the 
Court,  they  reftisMti  tor  ^ow 


AFPIDIAVIT. 

«lt   hMg    vemA*    Cleeshy    v. 
Pe0S€,  Page&24^n. 

AFFIDAVIT  TO  HOLD  TO 
BAIL. 

iSee  Amendment,  L 

I.  An  affidavit  to  hold  to  bail, 
stating  that  the  defendant  was 
indebted  to  the  plaintiff  in  a 
certain  sum,  upon  and  by  vir- 
tue of  a  certain  charter-party 
of  affreightment,  bearing  date, 
&c«  for  and  on  account  of  the 
hire  of  a  certain  ship  called  the 
S,9  \e%  to  hire  by  the  plaintiff  to 
the  defendant,  and  by  him  taken 
for'  a  certain  voyage  from  the 
port  of  Zr.  to  P.,  is  sufficiently 
certain,  without  formally  shew- 
ing a  breach  of  any  particular 
stipulation  or  condition  con- 
tained in  the  charter-pai*ty. 
^keen  v.  lU'  Oregor^  E.  4  O.  4. 

107 

2«  An  affidavit  to  hold  to  bail, 
stating,  that  ^*the  defendant 
was  indebted  to  the  plaintiff  in 
•  a  certain  sum,  for  money  lent 
and  advanced,  and  paid,  laid 
out  and  expended  by  the  plain- 
tiff for  the  defendant,  and  for 
nioney  had  and  received  by 
the  defendant  to  the  use  of  the 
plaintiff,''  is  sufficient  without 
alleging  that  such  sums  were 
lent,  or  paid,  or  received  by 
the  defendant  at  his  request; 
as  siicli  a  request  must  gene- 
rally  be  inferred.    Berry    y. 

.     Fernandes,  M.  4  6.  4.        332 

3,  An  affidavit  to  hold  to  bail, 
stating,  that  the  defendant  was 
indebted  to  the  plaintiffs  in  a 
certain  sum  for  goods  sold  to 
omitting  to  add  that  they 


AMENDMENT.       603 

bad -been  delivered,  is  insuffi- 
cient and  cannot  be  am^"^®^* 
Lcisada  v.  Moryoseph^  M.  4 
Q.  4.  Page  866 

AGENT. 

See  Annuity,  2. 

Attachment  1,  5, 
Bankrupt,  4. 

AGREEMENT. 

See  AnuLTERY. 
Annuity,  1. 
Damages,  1. 
Frauds,  Statute  of. 
Interest  pf  Money. 

ALLOWANCE  OF  BAIL. 
See  BaiL|  6.  • 

ALLOCATUR. 
See  Pbaoticb,  3.  ' 

AMENDMENT. 
Of  Fines,  See  Fine. 
Of  Recoveries,  See  Rbcoyery. 
See  also  Sheriff,  4. 

1.  Where  the  plaintiff  had  ajoint 
cause  of  action  against  fiv^  de- 
fendants, all  of  whom  were 
named  in  the  affidavit  to  hold 
to  bail,  and  a  bailable  capias 
was  issued  against  one,  under 
which  he  was  arrested,  and  a 
bail  piece  taken,  in  which  he 
alone  was  named; and  ser- 
viceable process  was  after- 
wards sued  out  against  the 
other  four,  who  were  not  nam- 
ed in  the  bailable  process ;  and 
a  declaration  was  deliverea  as 
against  all;  and  the  plaintiff 
proceeded  against  the  bail  on 
their  recognizance,  in  wbicl^ 
the  Aameof  tberte^ndaut  who 
was  arrested  was  iftlonc  insert- 


AM 


ANNUITY, 


ed,  and  fo  which  they  pleaded 
several  pleas;  the  Court  al- 
lowed the  recoo;nizatice  to  be 
ameuded  by  adding  the  names 
of  the  other  four  defendants; 
on  the  terms  of  payment  of 
costs  by  the  tilahitif^  and  al- 
fowing  the  oail  to  plead  de 
novo,  Christie  v.  Walker^  E. 
4  R  4.  Page  33 

52.  A  count  in  a  writ  of  right  can- 
not be  amended  by  substitut- 
ing an  allegation,  that  ^  the  de- 
mandant was  seised  of  pre- 
mises held  by  him  at  the  will 
of  the  lord,  according  to  the 
custom  of  a  manor,"  instead  of 
an  averment,  that  ^*be  was 
seised  in  bis  demesne  as  of  fee 
and  right:*'  and  where  a  Judge, 
at  chambers,  made  an  order 
for  such  an  amendment,  the 
Court  directed  it  to  be  dis- 
charged. Tooth  V.  Sodding" 
ion,  E.  4  O.  4.  42 

3w  The  Court  allowed  several 
avowries  in  replevin  to  be 
amended  by  altering  the  name 
and  description  of  the  locus  in 

2U0,  and  stating  the  holding  to 
ave  been  for  a  year  instead  of 
half  ay  ear,  and  also  by  adding 
new  avowries  varyino^  the 
amount  of  the  rent,  although 
issue  had  been  joined,  and  no- 
tice of  trial  given  and  counter- 
manded, and  more  than  two 
terms  had  elapsed  previously  to 
the  application  for  the  amend- 
ment. Prior  v.  Buckingham^ 
(Duk€),B.iSL5G.4.      584 

ANNUITY. 
5(e^  Bankrupt,  7, 
1.  Where  Jl.  and  JB.  by  deed,! 
after  reciting  that  C  had  de- 1 


ANNUITY. 

vised  certain  lands  to  them  in 
strict  settlement,  with  remain- 
der over  to  2>.  on  failure  of  is- 
sue male  of  ^.  and  B^:  and 
that  as  C.  had  not  made  any 
other  provision  for  D.; — in 
consideration  of  the  esteem  aod 
regard  A,  and  B*  bore  towards 
him,  they  agreed  with  /).,  his 
executors  or  administrators,  to 
pay  him  an  annuity  for  21 
years,  if  ^.and\B.  or  the  survi- 
vor of  them  should  so  Jong  live; 
or  in  case  27.  should  die  within 
the  term,  then  to  his  child  or 
children,  if  any;  but  if  there 
should  be  no  child,  to  his  then 
wife  so  long  as  she  should  con- 
tinue a  widow:  and  D.  agreed 
that  in  case  he  or  his  heirs 
should  come  into  possession  of 
the  property  left  by  C,  by  vir- 
tue of  the  limitations  in  die 
will  or  otherwise,  he  would  re- 
pay to  A.  and  B,  afl  sums  re- 
ceived by  him,  his  children,  or 
wife,  on  account  of  the  anuoi- 
ty;  and  77.  died  within  the 
term,  intestate,  leaving  one 
daughter,  who  also  died  intes- 
tate within  the  term^  and  bis 
wife  died  in  his  Ufe^ime: — 
Held^  that  JTs  administrator 
could  not  maintain  ah  action 
against  B.  for  non-paymeut  of 
the  annuity,  after  such  respec- 
tive   deaths; on  the  ground 

that  it  was  not  the  inteulion 
of  the  grantors,  that  the  annui- 
ty was  to  continue  beyond  the 
lives  of  the  grantee  and  bis  fa- 
milv  as  described  in  the  deed; 
and  that  the  grant  to  them  wai 
merely  personal,  and  could  n# 
be  carried  further,  Harford^' 
Stuckey,  E.  4  C  4,  fS 


ANNUITY, 


ANNUITY. 
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2,  Where,  on  fbe  grant  of  an  an- 
nuity, a  considerable  portion 
of  the  consideration  money  was 
retained  by,  or  returned  to 
the  agent  of  the  g^ntee,  for 
the  expenses  of  preparing  the 
deeds  and  for  journies,  &c. : — 
Heidi  that  this  was  an  illegal 
retainer,  although  the  grantee 
swore  that  no  part  of  the  con- 
sideration money  was  retained 
or  kept  back  by  his  direction, 
anthority,  or  privity,  (he  should 
have  gone  further^  and  stated 
that  none  was  returned);  and 
the  Court  set  aside  the  annuity, 
notwithstandinfi^  ten  years  had 
elapsed  since  it  was  granted, 
^  ana  the  grantor  had  acquiesced 
'  in  its  payment  during  that  pe- 
riod;....jon  the  terms  of  an  ac- 
count being  taken  before  the 
Prothonotary,  who  was  to  as- 
certain what  sum  might  be  due 
to  the  grantee    in   respect  of 

!)rincipal  and'  interest.     Wil- 
iamson  v.  Goold,  JS.  4  6.  4. 

Page  109 
3,  Where  a  surety  taken  in  exe- 
cution, tinder  a  judgment  en- 
tered up  on  a  warrant  of  attor- 
ney, given  by  bim  to  secure 
the  payment  of  an  annuity, 
obtained  an  order  to  be  dis- 
charged out  of  custody  on 
payment  into  Court  of  the  ba- 
unce  which  might*  be  found 
due  to  the  grantee,  on  taking 
aqi  account  nefore  the  Protho- 
notary; and  the  prioeipal  af- 
terwaras  succeeded  in  setting 
aside  the  annuity  deed  and 
other  securities  on  which  it 
was  founded,  upon  the  ground 
.of  an  ille^l  retainer  of  part  of 
the  consideration  money,   on 


payment  of  the  balance  which 
might  be  found  to  be  due  to 
the  grantee,  on  an  account  to 
be  taken  by  the  Prothonotary ; 
and  the  surety  afterwards  ap- 
plied to  be  discharged  out  of 
custody,  on   the  ground  that 
the   deeds  were    set  aside  as 
against  his  principQl :  the  Court 
refused  to  interfere,  unless  he 
had  previously   paid  the   ba- 
lance into  Court,  according  to 
the  terms  of  the  first  order,  or 
would  give  security  to  the  Pro- 
thonotary to  corer  the  amount 
which    might     ultimately    be 
found  to  be  due  from  his  prin- 
cipal to  the  grantee  of  the  an- 
nuity,    Wilnamson  v.  Qoold^ 
Bart.  T.  4  G.  4.        Page  224 
4«  Where  persons  were  employ- 
ed by  the  grantor  to  raise  mo- 
ney by  way  of  annuity,  and  by 
the  grantees  to  pay  the  consi- 
deration money  over    to    the 
grantor,  and,  at  the  time  of  the 
execution  of  the  deeds  to  se* 
cure  the   an  unity,  such  per- 
sons recdved  back  from  the 
Srantor,  or  retained  a  coitsi- 
erable  portion  of  the  consi- 
deration money  for  a  debt  al- 
lied to  be  previously  due  to 
them  from  the  grantor  :.-.^(?/c(, 
that  this  was  an  illegal  retain- 
er, and  the  Court,  on  motion, 
ordered  the  securities  to  be  set 
aside,  on  the  terms  of  the  grant- 
or's paying   what   might    be 
founa  to  be  due  to  the  gran- 
tees in  respect  of  principal  and 
interest,  although  the  latter  bad 
not  received  any  part  of  the 
money  so  returned  or  retained, 
and  although  it  was  done  with- 
out   their     direction,    privity, 
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knowledge,  or  assent.  Caven^ 
try  V,  ChampneySf  Bart^  Gor^ 
ton  y.  Same^  T.  4  G.  4. 

Pa^ed02 

5,  Where  an  annuity  was  ordered 
to  be  set  aside  on  the  terms  of 
an  account  being  taken  before 

>  the  Prothonotary,  who  was  to 
ascertain  what  sum  might  be 
due  from  the  gprantor  to  the 
grantee  in  respect  of  principal 

and  interest: Held,  that  the 

latter  was  entitled  to  be  allow- 
ed the  fair  and  reasonable  dis- 
bursements for  the  conveyan- 
ces by  which  the  annuity  was 
secured,  but  that  he  could  not 
claim  sums  paid  by  him  for  in- 
suring the  life  of  the  grantor, 
unless  there  had  been  a  spe- 
cial provision  in  the  deed  to 
that  effect.  Williamson  v. 
Goold,  T.  4  G.  4.  324 

APOTHECARY. 

1*  By  the  apothecaries'  act  (55 
Geo,  3,  c.  194,  s.  14),  it  is  pro- 
yided,  that  no  person  shall  be 
admitted  to  an  examination  for 
a  certificate  to  practise,  unless 
he  shall  have  served  an  ap- 
prenticeship, and  shall  pro- 
duce testimonials  of  a  sufficient 
medical  education  to  the  satis- 
faction of  the  court  of  exam- 
iners :-.£fe/<;,  that  a  certifi- 
cate duly  issued  by  that  Court, 
is  conclusive  evidence  of  those 
facts ;  and  that  in  an  action  to 
recover  the  amount  of  an  apo- 
thecary's bill,  it  is  not  incum- 

.  bent  on  the  plaintiff  to  prove 
that  he  has  served  an  appren- 
ticeship. Sherwiii  v.  Smithy 
E.  4  G.  4.  30 


APPRENTICE. 

See  Apothecary. 

!•  In  an  action  of  covenant  for 
the  breach  of  an  indenture  of 
apprenticeship,  and  brought 
by  the  iather  and  apprentice 
against  the  master,  they  can- 
not be  called  on  at  tbe  trial  to 
make  oath  as  to  tbe  amount  of 
the  premium  actually  paid 
with  the  apprentice  at  the  time 
he  was  bound,  as  required  hj 
the  statute  8  Jtnne,  c.  9,  s,  43, 
as  it  must  be  presumed,  that 
such  oath  was  taken  before  the 
commissioners  of  stamps,  at 
the  time  the  stamp  was  im- 
pressed on  the  indenture. 
Stewart  v.  Lawion^  M.  4  G.  4. 

Page  414 

APPROPRIATION. 

See  Assumpsit,  I. 
Bond,  2. 

ARBITRATION. 
See  Award. 

ARBITRATOR. 

See  AxTORNBv,  6. 
Award. 

ARREST. 

See  Baron  &  Feme,  2. 

1.  Where  a  defendant,  whose 
name  was  John  Tkamas  bad 
been  arrested  by  the  name  of 
James  Thotna^y  aiid  signed  a 
bail-bond  with  the  initials  J. 
T. : — Held,  that  such  signature 
was  no  waiver  of  the  irregnla-* 
rity  in  the  writ ;  and  the  Court 
ordered  the  bail-bond  to  be  set 
aside.  Coles  v.  Gunn,  £[•  4  &5 
G,  4.  526 


ASSUMPSIT. 

2.  Where  a  sheriff's  officer  hav- 
ing received  a  writ  to  arrest 
the  defendant,  permitted  hiin 
to  go  at  large,  on  his  promising 
to  put  in  good  bail,  and  after- 
wards finding  that  the  bail  in- 
tended (o  be  put  in  were  in- 
solvent, he  put  in  bail  for  his 
own   indemnity,  and   without 

^  the  consent  of  the  defendant, 
and  took  him  in  custody  in 
their  discharge,  the  day  pre- 
vious to  that  on  which  the  de- 
fendant's time  for  putting  in 
bail  would  expire:  the  Court 
ordered  the  defendant  to  be 
discharged,  and  the  officer  to 
pay  the  costs  of  the  application; 
and  it  appearing  that  two  other 
persons  were  implicated  in  the 
transaction,  they  were  required 
to  join  in  the  payment  ot  such 
costs.  Taylor  v.  Evans,  M.  4 
Q.  4.  '  Page  398 

ARREST  OF  JUDGMENT. 

See  Attorney,  6. 
Libel. 

ASSAULT. 
See  False  Imprisonment,  1, 

ASSIGNEE. 

See  Assumpsit,  2. 
Bahkrupt. 
Evidence,  2. 
Insolvent  Debtor,  1. 

ASSUMPSIT. 

See  Abatement. 
Adultery. 
Bankrupt,  4. 
Costs,  1. 
Interest  op  Money. 

1.  Where  an  infant  who  was  en- 
titled to  certain  personal  pro- 
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perty  on  her  coming  of  age,  as 
a  residuary  legatee,  joined  her 
father  in  a  bond  to  secure  to 
the  plaintifT  a  sum  due  to  him 
for  tile  rent  of  apartments  oc- 
cupied  by    her    and    her  fa- 
ther;   and  after  she   became 
of  age,  employed  the  defend- 
ant to  take  out  administration 
de  bonis  non  of  the  assets  of 
the  testator,  (his  executor  be- 
ing dead),  which  the  defend- 
ant accordingly  did,  and  be* 
came  possessed  of  ^the  proper- 
ty; and  she  afterwards  gave 
the  plaintifT  an  order  on   the 
defendant  to  pay  the  amount 
of  her  father's  bills  due  to  the 
former,   which  on  being  pre- 
sented to  the  defendant,  he  ac- 
knowleged  that  he   possessed 
adequate    funds,    and  th^t  a 
person  would  be  safe  in  ad- 
vancing money  on  the  securi- 
ty  of  the  bond:   but,  before 
the  order  was  executed,  or  the 
sum  paid  under  it  by  the  de- 
fendant, the  daughter    coun- 
termanded it: Meldf^  that  as 

he  had  consented  to  appropri- 
ate a  sum  sufficient  to  pay  the 
ClaintifT's  demand,  he  was  lia- 
le  to  an  action  for  monev  had 
and  received,  in  which  the 
plaintiff  might  not  only  reco- 
ver the  amount  of  the  bond> 
but  an  acceptance  given  by 
the  father  of  the  infant,  before 
she  became  of  age,  and  which 
she  afterwards  requested  the 
defendant  to  pay.  Robertson 
V.  FauntUrayn  E.  4  6. 4. 

Page  10 
2.  Where,  in  an  action  of  assump- 
sit, the  declaration  stated^  that 
the  defendant  was  indebted  to 
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the  plaintilF  as  assig'nee  of  J.  S. 
a  bankrupt,  for  g'oods  sold  and 
delivered    to    the    defendant, 
and  monies  lent  and  advanced 
tohim,  and  on  an  account  stated 
between  him  and  the  plaintiiT 
as  such  assigrnee;  and  it  was 
proved  that  the  proods  had  in 
fact  been  sold  by  the  bankrupt 
to  the  defendant,  with  the  con- 
currence 6f,  and  for  the  bene- 
fit of  two    former   assignees, 
whose  appointment  was  after- 
wards ordered  to  be  vacated 
bj  the  Lord  Chancellor,  and 
the  plaint iflr  was  thereby  ap- 
pointed a  new  assignee  in  their 
stead: — Held^  that  the  action 
was  properly  brought,  and  the 
declaration    well   framed,  al- 
though it  was  objected,  either 
that  the  former  assignees  shou  Id 
have  been    made    parties,  or 
the  fact  of  their  having  been 
removed    and     the    plaintiff 
substituted  in  their  place,  and 
that  the  sale  was  made  pre- 
viously   to    his    appointment, 
should  have  been  stated  in  the 
declaration.     Aldritt  v.  IRu 
iridge,  M.  4  G.  4.      Par/e  372 

ATTACHMENT. 

See  Sheriff. 

1.  An  attachment  for  contempt, 
IQ  not  paying  money  pursuant 
to  the  Protbonotary's  alloca^ 
tur^  on  demand  made  by  a  third 
person,  who  acted  under  a  pow- 
er of  attorney,  may  be  sup- 
ported on  an  affidavit  statmg 
that  he  shewed  the  original 
rule  and  alhcutnr  to  the  party 
charged,  at  the  time  of  the  de- 
mand; aud  it  seems  that  it  was 
not  necessary  to  shew,  him  the 
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power  of  Btfomey.  Sedqwmre. 
Bags  V.  Mmtland,  E.  4  6. 4. 

Paffm44 
2.  Where,  on  an  application  to 
strike  two  attomies  off  thefoll, 
and  commit  a  third  perasn  to 
the  JRleei  Prison  for  praelis- 
ing  in  their  names,  he  not  be- 
ing an  attorney ;  the  Court  or- 
dered the  parties  to  be  nttneb* 
ed,  and  give  bail  to  answerfii- 
terrogatories  before  the  I^t>- 
thonotaty,  who  reported  ibem 
to  be  in  contennpt  for  not  hav- 
ing satisfactortfy  answered  the 
interrogatories  put  to  tbcns.. 
Heldy  tnat  such  report  was  not 
conclusive  on  the  paitws;  bot 
that  they  might  take   exosp- 
tions  to  any  specific  or  mate- 
rial parts  of  it.     And  wlMte, 
after    the    Protbonotary    Ind 
made  his  report,  it  appeared, 
that  certain  books  of  acoaaat 
had  not  been  laid  before  him, 
which  tended  to  sirpport  the 
answers  given  by  one  of  tke 

Parties;  the  Court  ordered  the 
Vothonotary  to  inspect  theai, 
but  would  not  allow  a  derk, 
who  had  made  the e^trm»  there- 
in, to  be  examined  by  the  Ph>- 
thonotary  on  an  application 
made  by  the  prosector  for  (kil 
purpose.  Isaacson^  In  re,  ^7. 
4  G.  4.  4^offe  214 

3.  Where  a  person  wins  served 
with  a  subptena  duces  teemm 
on  the  3d  Jttiy,  by  which  be 
was  required  to  attend  the 
trial  of  a  canse  in  Lohdou,  on 

the  2d  of  that  inondi : HM^ 

that  as  a  partiewlar  day  was 
inserted  therein,  wlifeh  had 
passed  before  the  :ServiGe ;  the 
Court  could  not  inlerfore  by 
granting    an    attachment   for 
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iMN^-compliance  %vitb  the  terms 
of  tbe  subpoena^  although  it 
svas  tested  properly  on  the 
'  last  day  of  the  preoediog  Temi, 
and  the  Sittiiig;s  did  not  com- 
meace  till  the  day  on  ^vhich 
the  wbpoma  was  dated.  Alex^ 
under  v..  Dixon,  M.  d  G.  4. 

Page  5)87 

4.  The  Court  ordered  an  attach- 
ment io  i«8ue  against  a  par- 
ty for  noiwperformance  of  an 
awards  tbe  submission  having 
been  made  a  rule  of  Court,  al- 
tbongb  he  resided  in  France^ 
where  the  copy  of  tlie  award 
and  rule  on  wnich  the  applica- 
tion was  founded,  were  served 
on  him;  on  the  ground*  that 
4he  attachment  was  in  the  na- 
ture of  a  civil  process:  but  it 
seems  thai  it  could  not  be 
available  to  the  party  suing  it 

.  out*  Uopcra/'t  v.  Fermor^  Af. 
4&.4.  424 

5.  A  personal  demand  is  al)so- 
Jutely  necessary  to  bring  a  per- 
son into  contempt,  in  order  to 
fproceed  against  nim  by  attach- 
mefit: — Therefore,  where  a  de- 
fendant was  served  with  a  rule 
.of  Court)  requiring  him  to  re- 
instate premises  belonging  to 
tbe  plaintiflr/br/Airt//i,  accord- 
ing to  an  agreement  entered 
into  by  bim  to  that  eflfect  at  the 
trial: — Held^  that  an  attach- 
ment could  not  be  issued 
as^inst  tbe  defendant  for  dis- 
obedience of  such  rule,  on  be« 
ing  merely  served  with  it  by 
tbe  plaintiflT's  agent;  but  that 
a  personid  demand  should  have 

i  been  made  on  bim  to  comply 
U'itb  it  in  terms,  at  the  time 
of  svcb  service.  Dodington  v. 
Hudson,  H.M^bG.  A.      510 
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6.  But  tbe  defendant,  on  being 
afterwards  served  with  the  rule 
of  Court,  requiring  bim  to  re- 
instate tbe  plaintiff's  premises 
forthwith,  said  that  he  could 
not  begin  to  set  about  it  for 
three  months,  and  an  attach- 
ment was  moved  for  against 
him  four  days  after  such  ser- 
vice, on  tbe  ground  that  he  had 
not  then  commenced  to  comply 
with  the  terms  of  the  rule,  die 
Court  directed  the  attachment 
to  issue,  although  it  .was  sworn 
that  it  would  liave  required 
three  months  to  complete  the 
reinstatement  of  tbe  premises 
from  the  time  of  the  service  of 
the  rule.  Dodington  v.  jETifff- 
sofi,  if.  4  &  5  £?.  4.    Page  610 

ATTORNEY. 
See  Earor. 

1.  Where,  on  the  taxation  of  an 
attorney's  bill,  less  than  one- 
sixth  part  was  taken  off  by  the 
Prothonotary,  by  which  he  was 
entitled  to  the  costs  of  the  tax- 
ation:  Held^  that  he  ought 

to  have  applied  for  them  at  the 
time,  and  that  he  could  not  af- 
terwards have  them  allowed  on 

motion; the  costs,  as  taxed, 

having  Ix'en  paid  by  his  client, 
and  an  account  between  them 
settled  end  adjusted.  Whit-- 
field  V.  James^  E.  4  6. 4.      40 

2.  Where  tbe  defendants'  attor- 
ney, OR  their  being  sued  by  the 
plaintiff,  undertook  by  letter  to 
procure  their  signature  toacocF- 
tioviif  for  the  payment  of  debt 
and  costs,  which  he  failed  to 
do;  but  tbe  plaintiff  afterwards 
said  that  he  would  proceed  with 
the -action:. Heldj  that  this 
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zanoe  of  baili  and  to  which  two 
fUhili  wewe  returned,  on  which 
jud^ent  was  sifi^ned  and  ex- 
ecution isanedy  the  Court  re- 
fused to  set  aside  such  judg- 
ment and  execution,  on  the 
ground  that  the  bail  had  no 
noticeof  the  writs  of  «cire/acta« 
hiH^in^  issued,  although  they 
lired  m  the  county  of  middle^ 
$eXf  as,  by  their  entering  into  a 
recognizance,  the v  made  them- 
selves personally  liable;  and  as 
it  was  their  duty  to  watch  the 
proceedings  in  the  sheriff's 
office.  Smith  r.  Cranef  E.  4 
6.4»  Pages 

2.  Where  a  peraon  who  came  up 
to  justify  as  bail  had  recently 
ta£en  the  benefit  of  the  iasoJ- 
▼ent  debtor's  act,  which  was 
unknown  to  the  defendant  or 
his  attorney,  until  the  moniing 
of  j  ustifioation,  the  Court  would 
not  allow  time  to  add  and  jus- 
tify another;  as  if  bail  are  op- 
posed, time  can  only  be  given 
where  their  justification  ispre- 
▼ented  by  an  act  of  Grod.  frat' 
s<m*8  Bml,  T.  d  G.  4.  208 

Z.  Time  can  only  be  given  to  add 
and  justify  another  person  as 
bail,  where  the  fwrty  ori^nally 
consenting  to  justify  is  pre- 
vented from  attending  by  an 
unforeseen  accident,  or  an  act 
of  God.  WelUf  Bail,  M.  4 
G.  4.  878 

4.  Where  a  person  had  taken  a 
house,  occupied  by  several  te- 
nants or  lodffers,  and  from  one 
of  whom  he  bad  received  rent, 
he  is  qualified  to  justify  as  bail, 
although  he  had  not  occupied 
the  house  himself.  CoAn  v. 
Waterhcuit,  Jf.  4  6.4.      865 


5.  The  Court  will  not  set  aside  a 
rule  for  the  allowance  of  bail, 
on  affidavits,  disclosing  that 
thev  bad  been  guilty  of  gross 
and  wilful  perjury  when  they 
came  up  to  justifjs  althoagu 
the  application  for  tlmt  pur- 

Iiose  was  made  on  the  day  fol- 
owing  that  on  which  the  of- 
fence was  committed:  the 
plaintiff*^  onljr  remedy  is  by 
indictment  i^inst  the  bail,  un- 
less the  defendant  bioiself  was 
privy  to,  or  appeared  to  be 
implicated  in  the  transaction. 
Stockham  y.  Frtneh,  M.  4 
G.  4.  Page  381 

6.  Where,  on  opposing  bail  in  er- 
ror, one  of  tiiem  admitted  that 
his  son  had  told  him  that  the 
attoruey  for  the  plaintiff  in  er- 
ror baa  said,  that  if  lie  (the  fii- 
ther)  became  bail,  he  should 
come  to  DO  harm:«jnie  Cburt 
ordered  him  to  be  rejected,  and 
refused  to  allow  fhrtber  time 
to  put  in  and  iostify  other  Imil. 
Capon  V.  Diitamoref  Zr.4  &  6 
6. 4.  516 

7.  Where,  on  examination  of  bail^ 
it  appeared  that  one  of  them 
lived  in  lodgings,  but  that  he 
paid  part  of  the  rent  and  taxes 
of  a  house  occupied  by  his  part- 
ner as  a  trader:  Beldfihtdhe 
might  be  oonsideved  as  a  house- 
keeper, so  as  to  be  qualified  to 
juetffyasbaih  Savage  r.  Hall, 
A4&5G.4.  625 

8.  A  notice  of  j  usttfication  of  bail 
for  the  2d  of  February,  being 
a  dies  turn,  is  irregular,  as  it 
ought  to  have  been  given  for 
them  to  justify  on  the  following 

day: But  tne  Court  allowed 

time  for  the  eame  bail  to  come 
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eoDfiried  to  flndioff  1002.  as  the 
daniag€B0Ustainecl  by  the  plaiu- 
tiff  for  the  loss  on  the  sale,  of 
the  premises,  as  they  were  laid 
apder  a  scilicet^  and  proved  at 
the  trial  to  amount  to  160/.,  for 
which  sum  the  verdict  was 
given ;  and  lastly ^  that  the  de- 
claration was  not  bad  in  arrest 
*  of  judgment,  although  it  was 
olyected  thfit  it  was  not  alleged 
that  the  plaintiff  had  sustained 
any  actual  loss,  or  that  the  ar« 
hitrator  would  have  decided 
that  repairs  were  necessary,  or 
that  he  would  have  awarded  in 
favpur  of  the  plaintiff,  in  case 
the  reference  bad  been  pro- 
ceeded with.  Swamiell  v.  EU 
1%^M.AG.4l.  Page^m 

AVERAGE  LOSS. 
See  CosTs^  4. 

AVOWRY. 
iSS0e  Replbvin. 

AWARD. 

See  Attachment,  4. 
Attorney,  6. 

1.  Where,  by  an  order  of  reference, 
aU  matters  in  difference  were 
rafenred  to  an  arbitrator,  who 
was  toaacertain  and  certify  w  hat 
verdict  ought  to  be  given,  and 
his  cert ifi^te  was  tp  be  enter- 
ed upas  the  verdict  of  a  jury; 
and. be  certified  that  a  verdict 
abonld  be  entered  for  the  plain- 
tiff* fof  a  certain  sum,  and  told 
tba  parties,  that  each  should  pay 
bis  own  coals  of  the  reference, 
which  was  acceded  to  by  them; 

VOL,  VIII. 


and  on  motion  to  set  aside  the 
certificate,  the  Court  ordered 
the  cause  to  be  referred  back 
to  the  same  arbitrator;  when  he 
certified  to  the  same  effect,,  but 
omitted  to  give  any  direction 
as  to  the  costs  of  the  ;Becpnd 
reference  in  the  last  certificate ; 
Held^  that  the  pl&intifT  was  en- 
titled to  them,  as,  in  the  ab« 
sence  of  any  specific  direction 
to  the  contrary,  such  costs  must 
follow  the  verdict  as  a  matter 
of  course.  ilfaoArtn/o5A  v.  Blythj 
T.AG.4.  Page  211 

2.  Where  several  underwriters  to 
a  policy  had  entered  into  a  con- 
solidation rule,  by  which  they 
undertook  to  abide  the  e^ent  of 
the  verdict,  and  the  cause  was 
referred  by  consent  before  trial, 
and  the  arbitrator  awarded  the 
aggregate  sum  due  to  the  as- 
sured from  the  underwriters  at 
large ;  the  Court  would  not  or- 
der it  to  be  referred  back  to  the 
arbitrator  to  insert  the  ampunt 
of  the  sum  due  aud  payable 
from  each  underwriter  indivi- 
dually, wjthout  the  consent  of 
such  underwriters.  Kyna$to/i  v» 
JLiddell,T.4G.A.  223 

8.  Where  on  a  motion  to  set  aside 
an  award,  the  affidavit  of  the 
arbitrator  was  not  filed  within 
the  time  limited  by  the  Court, 
they  refused  to  allow  its  being 
read.  Cleesbyv.Peese* .  524,  »• 

BAIL. 

iSeeAMBNDMBNT,  h 

Arrest,  2. 

1.  Where  two  writs  of  $fiire/a^ 
eia$  had  been  sued  oat  i^nst 
the  jdefandapts  on  ii  f •cogni* 
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zanoe  of  b«il|  and  to  which  two 
nihili  weie  returned,  on  which 
judgment  wan  signed  and  ex- 
ecution issued,  the  Court  re- 
fused to  set  aside  such  jude- 
uient  and  execution,  on  the 
ground  that  the  bail  had  no 
noticeof  the  writs  of  scire/acta« 
hitting  issued,  although  they 
lired  in  the  county  of  Middle'^ 
sex,  as,  by  their  entering  into  a 
teoognizance,  they  made  them- 
selves personally  liable;  and  as 
it  was  their  duty  to  watch  the 
proceedings  in  the  sheriff's 
office.  Smith  ▼•  Crane^  E.  4 
6.4»  Pages 

2,  Where  a  person  who  came  up 
to  justify  as  bail  had  recently 
taken  the  benefit  of  the  iasof- 
▼ent  debtorV  act,  which  was 
unknown  to  the  defendant  or 
his  attorney,  until  the  moniing 
of j  usti  Scat  ion,  the  Court  would 
not  allow  time  to  add  and  jus- 
tify another;  as  if  bail  are  op- 
posed, time  can  only  be  given 
where  their  justification  ispre- 
veDtedbyanactofGod.  frdi' 
sim*8  Bally  T.  AG.  4.  208 

2.  Time  can  only  be  given  to  add 
and  justify  another  person  as 
bail,  where  the  ywrty  ori^nally 
consenting  to  justify  is  pre- 
vented from  attending  by  an 
unforeseen  accident,  or  an  act 
of  God.  Weli^  Bail,  M.  d 
6.  A.  878 

4.  Where  a  person  had  taken  a 
liouse,  occupied  by  several  te- 
nants or  lodgers,  and  from  one 
of  whom  he  bad  received  rent, 
he  is  qualified  to  justify  as  bail, 
although  he  had  not  occupied 
the  house  himself.  GocAn  ▼. 
WaHetUvM^  M.AO^i.     865 


5.  The  Court  will  not  set  aside  a 
rule  for  the  allowance  of  bail, 
on  affidavits,  disclosing  that 
thev  had  been  guilty  of  gross 
and  wilful  perjury  when  they 
came  up  to  joatify,  althougli 
the  application  for  tlmt  pur- 

Iiose  was  made  on  the  day  fol- 
owing  that  on  which  the  of- 
fence was  committed:  the 
plaintiff^s  onljr  remedy  is  by 
indictment  i^inst  the  bail,  on- 
less  the  defendant  biniself  was 
privy  to,  or  appeared  to  be 
implicated  in  tne  transaction. 
Stockham  y.  /WncA,  Ml  4 
G.  4.  Page  381 

6.  Where,  on  opposing  baif  in  er- 
ror, one  of  tiiem  admitted  that 
his  son  had  told  him  that  the 
attorney  for  the  plaintiff  in  er- 
ror had  said,  that  if  he  (the  fii- 
ther)  became  bail,,  he  should 
come  to  DO  harm:«.T1ie  Cburt 
ordered  him  to  be  rejecte4»and 
refused  to  allow  (farther  time 
to  put  in  and  instify  other  bail. 
Capon  V.  Diitamofe,  Zr.4  &  6 
G.  4.  516 

7.  Where,  on  examination  of  bail^ 
it  appeared  that  one  of  them 
lived  in  lodgings,  but  that  he 
paid  part  of  the  rent  and  taxes 
of  a  house  occupied  by  his  part- 
ner as  a  trader:  Beldf  that  he 
might  be  oonsidesed  as  a  house- 
keeper, so  as  to  be  qualified  to 
juetity  as  baih  l^n>ager.Hall, 
A4&5G.4.  625 

8.  A  notice  of  justification  of  bail 
for  the  2d  of  JPebruary,  bein^^ 
a  dies  raoit,  is  irregular,  as  it 
ought  to  have  been  gi^^^  for 
them  to  justify  on  the  following 

day: Bot  the  Court  allowed 

time  for  the  eaose  bail  to  come 
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up' and  jnstHV,  on  anotlMr  no- 
tice Mug  given  for  that  pur- 
pose. HeatK  v.* Harris^  H. 
4&6  6.4.  Poye  528 

BAIL  BOND. 

!•  Where  a  married  woman  had 
contracted  a  considerable  por- 
tion of  the  debt  for  which  she 
was  arrested  and  held  to  bail, 
viz.  the  board  and  education  of 
a  female  child,  without*discIos- 
iiig  her  marriage  to  the  plain- 
tiffy  and  she  afterwards  acted 
with  duplicity  in  eluding  pay- 
menti  and  eventually  went  to 
reside  in  jPranc^out  of  the  juris- 
diction of  the  Court;  they  re- 
fused on  motion  to  orderthe  bail 
bond  to  be  delivered  up  to  be 
cancelled,  and  a  common  ap- 
pearance entered^  but  left  her 
to  plead  her  coverture.  Ludeu 
V.  Justice,  M.  4  6. 4.         346 

2.  Where  a  defendant,  whose  name 
was  John  Thomas,  had  been 
arrested  by  the  name  of  James 
Thomas,  and  signed  a  bail  bond, 
with  the  initials  J.  T^^^Held, 
that  such  signature  was  no 
waiver  of  the  irregularity  in  the 
writ,  and  the  Court  orderedthe 
bail  bond  to  be  set  aside.  Coles 
V.  6iiit»,  i7.  4  &  5  G.  4.      626 

BAIL  PIECE. 
See  Amenduent,  1. 

BANKER. 
iS^eBoND,  2. 

BANKRUPT. 

iSee  Evidence,  2. 
Prisoner,  5. 

I«  WbeM  a  mder,  teiag  possess- 


ed of  a  beneficial  lease,  pro- 
posed, irfler  an  act  of  bank- 
ruptcy, to  dispose  of  it  to  a  pur- 
chaser, who  refused  to  take  it, 
unless  the  premises  should  be 
first  discharged  from  all  ar- 
rears of  rent  which  were  then 
due  to  tlie  landlord,  and  the 
rent  was  afterwards  paid  to  the 
latter  out  of  the  money  which 
the  purchaser  had  agreed  to 
give  for  the  lease,  the  landlord 
being  aware  of  the  situation  of 
the  biEinknipt ;  and  there  being 
BO  property  to  distrain  on  the 

firemises  at  the  time,  but  the 
andlord  having  a  right  of  re- 
entry, according  to  a  proviso 

in  the  lease: Heldy  tnat  the 

assignee  of  the  bankrupt  could 
not  recover  fi'om  the  landlord 
the  rent  so  paid  to  brm,  in  an 
action  for  money  had  and  re- 
ceived, as  the  estate  of  the  bank- 
rapt  had  been  benefited  by 
sadi  payment;  and  as  the  land- 
lord had  thereby  waived  his 
right  to  distrkin,  as  well  as  to 
proceed  by  ejectment,  for  a 
breach  of  the  proviso  contain- 
ed in  the  lease.  Mavor  y. 
Croome,E.A0.4.  Puffe  171 
2*  Where  oae  of  two  partners 
being  abroad,  writs  or  capias, 
aUasy  HMtdpbmes,  returnable  in 
Michaelmas  Term,  1812,  and 
Hilary  Term,  1813,  were  sued 
out  against  both,  with  a  view 
to  ootlawry  against  the  for- 
mer; but  a  commission  of  bank* 
niptcy  having  been  aaed  out 
against  the  other  partner  resi- 
dent in  this  country,  the  pro- 
ceedings as  to  the  outlawry 
were  suspended ;  and  the  ab- 
sent panner  never  retdrned  to 
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this  country  until  1819,  except 
by  touching  at  DeaU  in  ISH, 
for  a  mere  temporary  purpose, 
on  bis  passage  from  one  foreign 
port  to  another;  and  in  1821 
a  fresh  action  ivas  commenced 
against  him  in  K.  B.,  for  the 
same  debt;  but  as  he  avoided  an 
arrest,  a  commission  of  bank- 
ruptcy was  issued  against  him 
in  that  year,  and  he  afterwards 
commenced  an  action  in  this 
Court,  to  try  the  validity  of  the 

.  commission;  and  previously  to 
the  trial,  but  after  the  commis- 
sion^ continuances  were  enter- 
ed up  on  the  former  writs,  is- 
sued in  1812  and  1813,  and  re- 
gularly brought  down  to  the 

term  tiefore  the  latter  trial. 

Held^  that  the  debt  on  which 
the  commission  was  founded, 
was  not  barred  by  the  statute 
of  limitations,  but  that  at  the 
time  of  issuing  the  said  com- 
mission, it  was  a  good  petition- 
ing creditor's  debt.  Gregory  v. 
HurriUy  T.  4  G.  4.     Page  I  ^ 

3.  Where  a  bankrupt,  after  the 
issuing  a  commission  against 
him,  but  before  obtaining  his 
certificate,  promised  a  creditor 
who  had  not  proved  under  the 
commission,  to  pay  him  the 
whole  of  his  demand,  uotwith- 
fitandiog  the  bankruptcy,  and 
indorsed  a  bill  of  exchange  to 
him  for  that  purpose  :,»Ere/cf, 
that  the  certificate  was  no  bar 
to  an  action  brought  on  the  bill ; 
the  debt  due  before  the  bank- 
ruptcy being  a  good  consider- 
ation /or  tne  promise,  and 
which  would  have  been  avail- 
able, even  if  made  after  the 
certificate  bad  been  obtained. 


Bris  V.  JBraAom,  T.  4  O.  4. 

Page^Si 

4.  Where  the  defendant  order- 
ed goods,  to  be  paid  for  in 
ready  money,  and,  on  being  ap- 
plied to  for  payment  by  the  ven- 
dor's agent,  tendered  him  a  bill 
of  exchange,  accepted  by  the 
vendor,  and  which  had  become 
due,  and  was  dishonoured  be- 
fore the  goods  were  ordered, 
and  the  agent  at  first  refused 
to  accept  the  bill  in  part  |mij- 
ment,  but  afterwards  took  it  to 
the  vendor,  who  retained  it: — 
Heldj  in  an  action  of  assumprit 
by  the  assignees  of  the  vendor, 
to  recover  the  value  of  the 
goods;  that  in  the  absence  of 
any  evidence  of  iraud,  the  de- 
livery and  retention  of  the  bill 
were  equivalent  to  payment. 
Mayer  v.  Mm,  T.  4  6. 4.   275 

5.  Where  a  bond  was  given  un- 
der the  statute  4  Geo.  3,  c.  33; 
«.  1,  by  a  member  of  Parlia- 
ment, being  a  trader,  and  two 
sureties,  and  judgment  was 
obtained  in  the  suit  in  which 
the  bond  was  given,  after  the 
bankruptcy,  but  before  certi- 
ficate:  HeUt,  that  the  bank- 
ruptcy and  certificate  were  no 
discharge  to  the  bond.  Cost/)- 
beU  V.  Jameson^  (in  error)^  T. 
AG.  A.  28! 

6.  Where,  in  an  action  of  mssump^ 
siif  the  declaration  stated  that 
the  defendant  was  indebted  to 
the  plaintiff  as  assignee  of  •/•i^., 
a  bankrupt,  for  goods  sold  and 
delivered  to  the  defendant,  and 
monies  lent  and  advanced  to 
him,  and  on  an  account  staled 
between  him  and  the  plaiatiflT 
as  such  assignee;  and  it  waa 
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2«  Where,  on  the  graul  of  an  an- 
nuity, a  considerable   portion 
of  the  consideration  money  was 
retained    by,  or    returned   to 
the  agent  of  the  grantee,  for 
the  expenses  of  preparing  the 
deeds  and  for  journies,  &c. : — 
Held^  that  this  was  an  illegal 
retainer,  although  the  grantee 
swore  that  no  part  of  the  con- 
sideration n>oney  was  retained 
or  kept  back  by  his  direction, 
authority,  or  privity,  (he  should 
have  gone  further^  and  stated 
that  none  was  returned);  and 
the  Court  set  aside  the  annuity, 
notwjthstandinfi^  ten  years  had 
elapsed  since  it  was  granted, 
^  ana  the  grantor  had  acquiesced 
'  in  its  payment  during  that  pe- 
riod ;...jon  the  terms  of  an  ac- 
count being  taken  before  the 
Prothonotary,  who  was  to  as- 
certain what  sum  might  be  due 
to  the  grantee    in   respect  of 

I)rincipal  and'  interest.     fFil- ' 
tampon  v.  Goold^  £.4  G.  4. 

Page  109 
3.  Where  a  surety  taken  in  exe- 
cution»  tinder  a  judgment  en- 
tered np  on  a  warrant  of  attor- 
ney, given  by  bim  to  secure 
the  payment  of  an  annuity, 
obtained  ah  order  to  be  dis- 
charged out  of  custody  on 
payment  into  Court  of  the  ba* 
knee  which  might*  be  found 
due  to  the  grantee,  on  taking 
aqi  account  i^efore  the  Protho- 
notary; and  the  principal  af- 
terwards succeeded  in  setting 
aside  the  annuity  deed  and 
other  oecurities  on  which  it 
was  founded,  upon  the  ground 
.of  an  ille^l  retainer  of  part  of 
the  consideration  money,   on 


payment  of  the  balance  which 
might  be  found  to  be  due  to 
the  grantee,  on  an  account  to 
be  taken  by  the  Prothonotary ; 
and  the  surety  afterwards  ap- 
plied to  be  discharged  out  of 
custody,  on    the  ground  that 
the   deeds  were    set  aside  as 
against  his  principal :  the  Court 
refused  to  interfere,  unless  he 
had  previously  paid  the   ba- 
lance into  Court,  according  to 
the  terms  of  the  first  order,  or 
would  give  security  to  the  Pro- 
thonotary to  corer  the  amount 
which    might     ultimately    be 
found  to  be  due  from  his  prin- 
cipal to  the  grantee  of  the  an- 
nuity.    Williamson  v.  Qoold^ 
Bart.  T.  4  G.  4.        Page  224 
4«  Where  persons  were  employ- 
ed by  the  grantor  to  raise  mo- 
ney by  way  of  annuity,  and  by 
the  grantees  to  pay  the  consi- 
deration money  over    to    the 
grantor,  and,  at  the  time  of  the 
execution  of  the  deeds  to  se* 
cure  the    anntiity,  such   per- 
sons received  back  from  the 
Srantor,  or  retained  a  consi- 
erable  portion  of  the  consi- 
deration money  for  a  debt  al- 
lied to  be  previously  due  to 

them  from  the  grantor : Held^ 

that  this  was  an  illegal  retain- 
er, and  the  Court,  on  motion, 
ordered  the  securities  to  be  set 
aside,  on  the  termsof  the  grant- 
or's paying  what  might  be 
founa  to  be  due  to  the  gran- 
tees in  respect  of  principal  and 
interest,  ahhougb  the  latter  bad 
not  received  any  part  of  the 
money  so  returned  or  retained, 
and  although  it  was  done  with- 
out   their     direction,    privity, 
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tiff,  and  she  afterwardi  acted 
with  dvplicity  in  elading  pay- 
ment, and  eFentually  went  to 
reside  out  of  the  jurisdiction 
of  the  Court ;  they  refosed  on 
motion  to  order  the  bail-bond 
to  be  delivered  up  to  be  can- 
celled and  a  common  appear- 
ance entered,  but  left  her  to 
plead  her  coverture.  Lmden 
T.  Jtutice^  M.  4  O.  4. 

PageSiB 
8*  Where,  in  an  action  of  asmmp^ 
sit  by  a  trustee  for  the  breach 
of  an  agreement,  by  which  the 
defendant  and  his  wife  had 
agreed  to  live  separate,  and  the 
defendant  had  stipulated  to  pay 
the  plaintiffa  certain  sum  week- 
ly for  the  use  and  support  of  his 
wife,  in  consideration  of  which, 
the  plaintiff  undertook  to  save 
the  defendant  harmless  from  all 
debts  she  might  contract  on 
his  account;  and  the  plaintiff 
sued  the  defendant  to  recover 
sums  paid  by  the  former  on  ac- 
count of  such  allowance,  and 
declarations  of  the  wife  were 
received  in  evidence  at  the  trial, 
to  shew  that  she  had  been  liv- 
ing in  adultery  previously  to, 
and  at  the  time  the  payments 
in  question  were  made;  and 
the  jury  found  a  verdict  for  the 
defendant  generally,  as  well  as 
on  the  ground  ofadultery :— The 
Court  granted  a  new  trial;  and 
it  seems  that  such  an  i^^e- 
ment  is  leg^l,  and  that  the  feet 
of  adultery  cannot  be  given  in 
evidence  under  the  general  is- 
sue, but  must  be  pleaded 
specially. Quisre^  also,  whe- 
ther such  declarations  were 
admissible    in  evidence,    and 


BOND. 

whetticr  the  plauiiiff  ought  sot 
to  have  notice  of  the  amkery 
previously  to  the  coanneBce- 
meat  of  the  action^  Scbokg  v. 
Goodmaji,Jtf:4&.4.  PageXO 

BILLS  OF  EXCHANGE- 

See  Assumpsit,  1. 
Bahkrvpt,  3, 4, 8. 

BOHD,  2. 

FORMBR  RBOdTBRT. 

Frauds,  Statutb  or,  1, 2. 
Limit  ATiaRs,  Statute  of,  1. 
Practice,  6, 18, 19. 

BILL  OP  SALE. 

See  Evidence,  2L 

BOND. 

See  Assumpsit,  1. 
Baniuiupt,  7. 

1.  Where  a  bond  was  given  un- 
der the  statute  4  Geo.  S,  c^  33, 
s.  1 ,  by  a  member  of  PteliaoHeiit, 
being  a  trader,  and  two  sore- 
ties,  and  judgment  was  obcain- 
ed  in  the  siiit  in  which  the 
bond  was  given^after  the  bank- 
ruptcy, but  before  eerlifieate: 
—Heidi  that  the  bankruptcy 
and  certificate  were  no  dis- 
charge to  the  bond.  Oamp- 
bell  V.  Jameson^  (in  arorX  T, 
4  6.4.  261 

2.  Where  the  defendant  as  swre- 
ty  in  a  bond,  which,  after  re- 
citing that  bis  principals  A. 
J?,  and  C.  D.  were  bankets  at 
Sunderland^  was  conditioned 
for  the  securing  such  sum  or 
sums  as  should  be  ad?anced  to 
meet  bills  of  exchange  drawn 
by  A.  Bi  and  C.  />.,  or  either 
qfthem^  on  the  plaintifl^,  (the 
obligees),  who  were  bankers  in 
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London^  uador  a  penalty  of 
fHOOOLx—H^ld,  firsts  th^X  the 
bond  haring  be^n  given  previ- 
ously to  the  passing  of  tbe  sta- 
tute 4B  Geo.  89  s.  14&9  was  pro- 
perlv  stamped  with  a  7/.  stamp, 
as  being  applicable  to  the 
amount  of  tiie  penalty  under 
the  statute  44  Geo.  8,  c.  08. 
Secondly^  that  tbe  bond  did  not 
extend  beyond  die  continuance 
of: tbe  partnership  between  A. 
Bn  ano  C.  !>.;  and,  conse- 
quently^  that  tbe  surety  was 
not  liable  for  tbe  amount  of 
bills  drawn  by  C.  Z>.  after  the 
death  of  A.  B.;  and  Icuily^ 
that  remittances  made  by  the 
survivor  after  the  death,  must 
be  appropriated  in  the  first 
place  IB  liouidbtion  of  tbe  part- 
nership bAlanee  then  due,  there 
being  no  balatice  struck  or 
rest  made  in  the  accounts  in 
the  books  of  the  obligees,  and 
snob  reauttances  having  been 
made  on  the  general  account, 
withooi  any  specific  mode  of 
application.  &m8on  v.  Cooke j 
H.Ak.bQ.1.         Page  688 

CANAL. 

See  Fishery. 

CERTIFICATE. 

See  Apothecary. 
Award,  1. 
Bankrupt,  3, 5. 
Costs,  6. 
Prisoner,  1. 

CHARTER-PARTY. 

See  ArriDAViT  to  Hold  to 
Bail,  1. 


CHURCHWARDEN. 

See  ASATEMENT. 

CLERK  OF  THE  WARRANTS. 

See  Attorney,  4. 

COGNOVIT. 
See  Attorney,  S. 

COMPOSITION  DEED. 
See  Insolvent  Debtor,  3. 

CONSIDERATION. 

See  Annuity,  9,  3,  4. 
Bankrupt,  3. 
Frauds,  Statute  op^  1, 2. 

CONSOLIDATION  RULE. 
i9^e  Award,  2. 

CONSPIRACY. 
See  New  Trial,  3. 

CONSTABLE. 
See  False  Imprisonment,  2. 

CONTEMPT. 
See  Attachment,  I,  5, 6. 

CONTINUANCES. 
See  Bankrupt,  2. 

CONTRACT. 
See  Frauds,  Statute  op. 

COSTS. 

5^c^  Attornet,  1. 
Award,  1, 

I.  Where,  in  a  declaration  of  <m- 
sumpsii    by    executors,    con- 
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teining  fourteen  eoonta,  foand- 
ed  OD  promises  by  tbe  de- 
fendant to  their  testator,  it  wu 
alleged  in  the  fifteenth,  that 
the  defendant,  after  the  death 
of  (he  testator,  accounted  with 
the  plaiotiflfs  as  executois, 
concerning  divers  other  sums 
due  from  the  defendant  to  the 
plaintiffs  as  executora  as 
aforesaid,  and  then  unpaid; 
and  that  the  defendant  being 
found  in  errear  upon  that  ac- 
count, and  indebted  to  the 
plaintijBTs  as  executors,  pronub- 
ed  them  as  executors,  to  pay: 
m^Heldf  that,  on  nonsuit  they 
were  liable  to  costs,  as  they 
might  have  sued  for  the  cause 
of  action,  as  stated  in  the  lat- 
ter count,  in  their  own  right. 
^  Janes  r.  Jones,  Jg.  4   G.  4, 

2   WK       •  .  Pag^  14G 

^.  tr  nere,  m  trespass  gyare  dau^ 
sum  Jregii,  some  issues  are 
found  for  the  plaintiff,  and 
others  for  the  defendant,  and 
the  latter  obtains  a  verdict 
on  an  issue  which  goes  to  the 
whole  of  the  plaintiff's  cause  of 
action,  he  in  entitled  to  the  ge- 
neral costs  of  the  cause,  and 
the  plaintiff  to  the  costs  of  those 
issues  only  which  are  found 
for  him,  which  extend  only  to 
the  costs  of  the  pleadings;  the 
only  exception  being  in  an  ac- 
tion of  replevin,  where  both 
parties  may  be  considered  as 
actors.     Ot^r  v.   CalverL  T. 


u« 
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3.  The  plaintiff  and  defendant 
must  be  both  resident  within 
(be  jurisdiction  of  the  South- 
wark  Court  of  Requests  act, 
22  Geo.  8,  c.  47,  in  order  to  de- 


CQB1V.     * 

prive  the  piuartiff  of  his 

und^  the  sixth  seetioa  of  tiiat 
statute.  DiUamore  v.  Captm^ 
M.  4  O.  4.  Fag€  4S» 

4.  Where  the  plaintifls  in  an  ac- 
tion on  a  policy  of  insoranoe 
HKravered  \ox  an  average  loss, 
and  a  new  trial  was  granted 
on  the  terms,  that  the  costs 
of  tbe  first  should  abide  the 
event;  and  at  the  second  trial 
the  plalntifis  again  recovered 

for  an  average  loss    only: 

HeULt  that  they  were  only  en- 
titled to  tbe  costs  of  the  tatter 
trial,  and  the  defendant  to  the 
costs  of  neither.  Hndsom  r. 
Marjoribanksy  JK  4  &•  4. 

440 

5.  WJiere  the  plaintiff  recovered 
6s.  damages  in  an  actkm  of 
trespass  M  ei  atmb  for  taking 
his  cart,  and  tbe  Judge  certi- 
fied under  the  statute  43  Eiiz. 
c.  6,  the  Court  woaldnot  te^ 
fer  it  to  tbe  Prothonotaiy  to 
tax  the  i^aintiff  his  oosta^  al. 
though    the  cause  of  adion 
arose  within  the  j wiadictionf^f 
an  inferior  Couvt  ttmpowcied 
to  hold  pleas  of  any  4ujt  not 
exceeding  60t.      Pyeism  t. 
Gibson,  &  4  &  5  G.  4.      460 

6.  Where  the  plaintiffs,  vmane- 
cutors,  brought  no  action  on  a 
bond  given  by  tlie  ddendant 
to  their  testator,  to  wkich  he 
pleaded  a  set  off,  which  the 
plaintiffs  were  advised  by  <omi* 
sel,  after  notice  of  trial  liadfaeen 
given,  would  constitute  a  good 
defence  to  the  action  :.*^The 
Court  allowed  them  to  discon- 
tinue without  payment  of  oosts. 
Stubbing  v.  Hammond^  H.  4 
&  5  (7.  4.  689 


DAMAGES. 

COVENANT. 

See  Apprentice. 

1.  In  order  to  create  or  constitute 
a  covenant  in  a  deed,  it  is  not 
necessary  that  the  word  ''  co- 
venant'* should  be  expressly 
introduced.  Saltoun  (Ladjf) 
Y.  Housioun^  H.AkbO.4. 

Page  546 

COVERTURE. 
See  Babon  and  Feme. 

CUSTOM. 

S^e  Replevin  1 1. 

CUSTOM  HOUSE  OFFICER. 
See  LiNUTATiOM  of  Actions. 

DAMAGES. 

See  Interest  or  Money,  1. 

1.  Where  the  plaintiff  and  defend- 
ant   entered    into   articles  of 
agreement,  br  which  the  for- 
mer, in  consideration  of  2300/. 
agreed  to  sell  to  the  latter  the 
lease  of  a  public  bouse,  as  he 
then  held  toe  same,  for  the  ex- 
piration of  his  term  therein, 
and  also  his  goods,  fixtures, 
and  effects,  at  a  valuation;  and 
the  defendant  agreed  to  take 
an  assignment  of  the  lease,  and 
pay  the  above  snm  for  it,  as 
also  the  amount  of  the  goods, 
fixtures,  and  effects,  and  take 
possession  of  the  premises  on 
a  given  day,  when  the  plaintiff 
agreed  to  give  up  possession 
of  the  said  premises,    goods 
and  effects,  to  assign  licences, 
to  repair  or  allow  for  all  dam- 
aged outside  windows,  and  to 
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clear  th^  rent  and  taxes  to  the 
day  of  quitting  possession ;  and 
the  expenses  of  the  agreement 
were  to  be  paid  by  the  parties 
in  equal  moieties;  and  it  was 
lastly  agreed,  that  on  either 
party's  not  fulfilling  all  and 
every  part  of  the  agreement, 
he  should  pay  to  the  other  600/. 
thereby  settled  and  fixed  as  li- 
quidated damages: — Held,  that 
ibis  latter  sum  was  not  a  mere 
penalty  to  cover  such  damages 
a$  might  be  actually  incurred 
by  the  non-performande  there- 
of, but  that,  on  a  breach  by  the 
defendant  for  refusing  to  ac- 
cept an  assignment  of  the  lease, 
or  take  possession,  he  was  lia- 
ble to  pay  the  plaintiff  the  full 
amount  of  that  sum.    Reilly  v. 
Jmee,  21  4  G.  4.      Page  244 
2.  Where,  in  an  action  on   the 
case  against  attornies  for  neg- 
ligence, the  declaration  stated, 
that  the  plaintiff  had  employ- 
ed them  to  conduct  an  action 
of  ejectment  against  his  then 
tenant,    for    the    recovery  of 
premises  forfeited  to  him  by 
the  tenant's  breach  of  covenant 
to  repair,  and  that  afterwards, 
when  the  cause  came  on  for 
trial,  it  was  referred  to  an  arbi- 
trator, who  was  to  decide  what 
repairs  were  necessary  to  be 
done,  and  the  costs  of  the  cause 
were  to  abide  the  event  of  the 
award;  that  the  arbitrator  was 
afterwards  ready   to  proceed 
with  the  reference,  but  that  the 
defendants  neglected  to  attend 
him,  whereby  the  plaintiff  was 
obliged  to  pay  the  defendants 
60/.  for  his  ccMSts  incurred  in  the 
action  of  ejectment,  which  the 
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teoant  would  otherwise  have 
been  obliged  to  pay;  and  that 
he  «old  the  premises  for  much 
less,  to  wUf  l60/«  less  thau  he 

otherwise  would  have  done: 

Heldf  that  the  jury  were  not 
Gon6ned  to  fiudiDg  1002.  as  the 
damages  sustained  by  thepkin- 
tiffforthe  loss  on  the  sale  of 
the  premises,  as  they  were  laid 
under  a  sdtieet^  ami  proved  at 
the  trial  to  amount  to  I60A  for 
which  sum    the   verdict  was 

r'ven*    Swanmell  y.  EUis^  M. 
G.  4.  Page  840 

DEBT. 
See  Bankrcpt,  7. 

DEBTOR  AND  CREDITOR. 
See  Insolt^mt  Dbbtoh. 

DECLARATION. 

See  Assumpsit,  2. 
Attornbt,  6. 
Practice,  7. 
Trbspass,  4 

!deed. 

See  lasoLVBiiT  Dbbtob,  9. 

1.  Where  A.  and  B*  by  deed,  af- 
ter reciting  that  C.  had  devised 
certain  lands  to  them  in  strict 
settlement,  with  remainder  over 
to  D.  on  failare  of  issue  male  of 
A.  and  jB.,  and  that  as  C.  had 
not  made  any  other  provision  for 
D.,  in  consideration  of  the  es- 
teem and  regard  A^  and  B.  bore 
towards  him,  they  agreed  with 
JD.,  his  execators  or  adminis- 
trators, to  pay  him  an  annuity 
for  twenty-one  years,  HA.  ana 
JB.,  or  the  sarvivor  of  them 
should  80  long  live;  or  in  case 


D.  should  die.withhi  the  tern, 
then  to  his  child  or  children,  if 
any ;  but  if  there  should  be  no 
child,  to  his  then  wife  so  lon^ 
as  she  should  continue  a  wi- 
dow; and  D.  agreed,  that  in 
case  he  or  his  heirs  should  come 
into  possession  of  the  proper- 
ty left  by  C,  by  virtue  of  the 
limitations  in  the  will,  or  other- 
wise, he  would  repay  to  A, 
and  B.  ail  sums  received  by 
him,  his  children,  or  wife,  on 
account  of  the  annuity ;  and  D. 
died  within  the  timn  intestate, 
leaving  one  daoj^hter,  who  also 
died  intestate  within  the  term, 
and  his  wife  died  in  hh  life- 
time: Held^  that  Z>/«  admi- 
nistrator could  not  maintain  an 
action  against  B,  for  non-pay- 
ment oflhe  annuity,  after  such 
respective  deaths,  on  the 
ground  that  it  was  not  the  in- 
tention of  the  grantors  that  the 
annuity  was  to  continue  be- 
yond the  lives  of  the  grantee 
and  his  family,  as  described  in 
the  deed,  and  that  the  grant  to 
them  was  merely  personal,  and 
could  not  be  carried  further. 
Barford  v.  StucAey,  JE.  4  6. 
4.  Page  88 

Where,  by  a  deed  eiiteTed  into 
between  ji.  B.  of  the  first,  C 
2>.  of  the  second,  and  £»  F»  of 
the  third  part,  after  recitioff 
that  A.  n.  liad  for  severd 
years  carried  on  business  as  a 
ffeaeral  merchant,  and  that  it 
bad  been  agreed  that  be  should 
retire  from  business,  and  that 
C.  D.  and  E.  F.  should  be- 
come partners  therein  for  ten 
years,  to  be  computed  from  the 
dayofthedateofthedeed;  tbat 


DEED. 

the  capital  of  the  co-partner- 
sbip  should  consist  of  oByOOO/., 
24,000/.  of  which  should  be 
advanced  by  A.  B.  for  C  2>.« 
and  12,000/.  was  to  be  ad  vanced 
by  E.  F.  as  his  proportion,  the 
deed  proceeded  to  state,  that, 
*'  whereas  an  account  of  all 
the  debts  and  credits  of  A.  B. 
in  his  business  as  a  merchant, 
had  been  that  day  taken,  and 
the    balance    in    his    favour 
amounted    to   38,033/.;    and 
whereas  it  had  been  agreed  by 
and  between  A.  £*,  C.  Z>«,  and 
E.  jP.,  thai  the  whole  of  the 
debts   and  credits  of  A.  B. 
should  be  received  and  paid  by 
C.  D.  and  E.  F,;  and  that 
the  balance  of  88,033/.  should 
b^  accounted  for  and  paid  by 
them  in   manner  thereinafter 
mentioned,  and   that  for  the 
better  enabling  them  to  collect 
and  receive  such  credits,  A. 
B.  by  indenture  had  assigned 
the  same  to  them:.— The  in- 
denture further  witnessed,  that, 
<*  it  was  thereby  i^eed,  that 
in    consideratioii    of  12,000/. 
paid  to  A.  B.  by  JS.  F,,  as  his 
share  of  the  capital,  and  for 
raising  24,000/.,    as    C.  DJs 
share  of  such  capital,  the  sum 
of  86,000/.  pert  of  the  88,0831 
was  to  be  retained  by   C.  J9. 
and  E.  JP.  as  their  capital  or 
joint  stock,  and  the  remaining 
2088/.  paid  by  them  to  A.  B. 
by  instalments,  at  6|  12,  18, 
and  24  months  without  inter* 
est,  and  that  if  any  of  the  debts 
should   prove  bad,    the   loss 
should  be  borne  by  C  2>.  and 
£.  F.-_£re/cI,that  this  deed 
amounted  to  a  covenant  by  them 
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to  pay  the  debts  due  from  A.  B. 
in  bis  business,  on  the  day  of  the 
date  of  the  indenture;  although 
it  was  contended,  that  there 
might  have  been  a  separate  and 
inoependent  parcA  agreement 
for  tne  payment  of  anch  debts. 
Saitoun  {Lady)  v.  Hous- 
toum,HAk&G.^    Page&iS 

DEMISE. 
•S^e  Replevin,  1. 

DEMURRER. 
See  Pragticb,  11. 

DEPOSITIONS. 
See  Bankrupt,  8, 

DEVISE. 

See  Annuitt,  1. 

1.  Where  a  testator  devised  the 
rectory  or  parsonage  of  il/tit- 
steTf  with  the  messuages,  lands, 
tenements,  tithes,  heredita- 
ments, and  all  and  singular 
other  the  premises  thereunto 
belonging  :.~JB[eld^  that  certain 
lands  which  had  been  acquir- 
ed or  purchased  by  the  owners 
of  die  rectory,  between  the 
years  1608,  and  1632,  and  had 
been  uniformly  occupied  with 
it  since,  and  wero  described  in 
the  several  successive  leases 
of  the  property;...passed  under 
such  devise.  Ongley  v.  Chamm 
bers,H.ik6G.4.  665 

DISTRESS. 

See  Bankrupt,  1. 
Witness,  I . 

1.  Goods  sent  by  the  owner  to 
his  factor  for  sale,  and  depo- 
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sited  by  the  latter  in  a  ware- 
house  belongiofif  to  a  public 
wharf,  at  a  weekly  rent,  until 
such  sale  could  be  effected, 
are  not  liable  to  be  distrained 
for  rent  due  from  the  wharf- 
inger to  bis  landlord  in  re- 
spect of  the  wharf  and  ware- 
house. Thompson  v.  Moihi* 
ier,T.A6.4u  Page2M. 

2,  An  action  on  the  case  cannot 
be  maintained  for  detaining 
cattle  distrained  damage  fea^ 
tantf  where  a  tender  of  suffi- 
cient amends  was  made  after 
such  cattle  had  been  impound- 
ed. Sheriff'  V.  James^  M.  4 
Q.  4.  834 

3.  Although  in  general  a  tenant 
cannot  dispute  his  landlord's 
title  in  an  action  of  replevin,  or 

use  and  occupation ; he  may 

yet,  under  particular  circum- 
s^ncesy  shew  that  it  has  ex- 
pired. Where,  therefore,  a 
tenant  for  life  having  a  power 
to  lease  for  twenty-one  years, 
granted  a  lease  for  fifty-three 
years,  which  after  several 
mesne  assignments  got  into  the 
possession  of  the  defendants, 
who,  after  the  death  of  theten* 
ant  for  life,  underlet  them  to 
the  plaintiff's  father;  and  in 
the  following  year,  the  person 
next  in  remainder,  after  giving 
the  father  and  defendants  no- 
tice to  quit,  granted  a  new 
lease  to  the  fether  at  an  in- 
creased rent,  which  was  paid 
for  more  than  six  years;  at  the 
expiration  of  which  period, 
the  defendants,  having  acqui- 
esced to  such  payments  besng 
made  in  the  interval,  and  with- 
out* any  previous  demand  of 


rent,  distrained  on  the  ptaintiflr 
as  the  executrix  of  her  father, 
for  six  years  and  a  quarter's 
rent  due  to  them  under  the 
original  letting  to  her  father: 
MmlA^  that  such,  distress 
could  not  be  supported,  and 
that  the  plaintiff  might  deny 
the  title  of  the  defendants,  as 
it  must  be  taken  to  have  been 
determined  by  the  notice  to 
quit  to  them,  and  their  acqui- 
escence to  an  adverse  or  supe- 
rior title  by  their  omitting  to 
demand  any  rent  for  so  long 
a  period  after  the  service  of 
such  notice.  Neave  v.  Moss^ 
JH.AG.  4.  Page  389 

4.  In  an  action  on  the  case  for  an 
excessive  distress,  it  is  not  in- 
cumbent  on   the   plaintiff   to 

>  prove  the  precise  amount  of 
rent  due,  it  being  laid  in  the 
declaration  under  a  indeK^ 
cet;  and  an  arrangement  be- 
tween the  parties  respecting 
the  sale  of  the  goods  seized,  al- 
though after  ibe  distress,  does 
not  divest  the  tenant  of  his 
right  of  action.  SeUs  v,  Hoare^ 
A4&5  6.4.  451 

EJECTMENT. 

See  BAMxauPT,  I . 

h  Where,  in  the  notice  to  appear, 
at  the  foot  of  a  declaration  in 
ejectment,  the  tenant  was  re- 
quired to  appear  in  eight  days 
of  St.  Hilary i  instead  of  J?tYa- 
ry  Term  generally,  the  Court 
would  not  allow  final  judg- 
ment to  be  signed,  but  left  toe 
party  to  bring  a  fresh  action, 
as  the  notice  was  irregular  and 
void.  Lackland  d.  Dowling  v. 
Badlands  E.  4  C?.  4.  79 
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2.  The  visitors  and  feoffees  of  a 
free  Grammar  l^chool,  who  had 
dismissed  the  schoolmaster  for 
misconduct,  or  breach  of  the 
regulations  of  the  deed  of  en- 
dowmenty  cannot  maintain 
ejectment  to  recover  posses- 
sion of  the  school-house,  un- 
less they  had  determined  the 
master's  interest  therein,  by 
summoning  him  to  appear  be- 
fore them  previously  to  his 
dismissal,  in  order  that  he 
might  be  heard  in  answer  to 
any  charges  that  might  be 
brought  against  him,  and  on 
which  sucu  dismissal  might 
be  founded.  Doe  d.  Thanet 
(Earl)  V.  Garthamy  M.  4  G.  4. 

Page  26% 

ERROR. 

1.  Where  a  bill  was  filed  against 
three  attomies,  (partners),  for 
negligence,  in  which  they  were 
rightly  named,  but  in  entering 
the  finding  of  the  jury  on  the 
posiea,  part  of  the  Uhristian 
name  of  one  of  them  was  omit- 
ted, and  the  judgment  was, 
that  "the  plaintiff  do  recover 
against  the  said  defendants:** 
—Heldf  that  such  omission 
was  no  ground  of  error.    JUay 

V.  Pige,  ST.  4  G.  4.  287 

• 

EVIDENCE. 

See  Action  on  thb  Casb,  2. 
Apothecary, 
apprentice. 

Limitations,  Statute  oF,l. 
Stamps. 
Witness. 

1.  In  an  action  for  goods  sold  and 
delivered,  the  admissions  of 
the  defendant's  wife,  who  serv- 


ed in  his  shop  and  conducted 
the  business  of  it  in*  his  ab- 
sence, are  admissible  in  evi- 
dence against  her  husband,  al- 
thoneh  the  goods  were  deli- 
vered previously  to  an  appli- 
cation for  payment,  when  she 
admitted  that  a  certain  sum 
was  due  to  the  plaintiff,  and 
that  she '  would  pay  it  if  he 
would  make  a  deduction,  to 
which  she  claimed  to  be  en- 
titled. Clifford  V.  Burton,  B. 
AG.  A.  Page  16 

2.  Where,  in  an  action  of  trover, 
the  plaintiff  claimed  under  an 
assignment  by  bill  of  sale  from 
the  sheriff,  on  an  execution  is- 
sued by  him  against  J.  6\,  who 
afterwards  became  bankrupt, 
and  the  defendants,  as  his  as- 
signees, seized  the  goods  by 
virtue  of  the  commission,  but 
did  not  defend  the  action  as 
such,  nor  were  proved  to  have 
acted  in  that  character  at  the 
trial ;  it  seems  that  they  must 
he  considered  as  strangers; 
and,  consequently,  that  it  was 
incumbent  on  the  plaintiff  to 
produce  an  examined  copy  of 
the  judgment  on  which  the 
writofyi«y*a.  was  grounded,  as 
well  as  the  writ  itself,  amd  the 
assignment  to  him  from  the 
sheriff.  Olasier  v.  £re,  E.  4 
G.  4.  46 

8.  Where,  in  en  action  on  the 
case  against  attomies  for  neg- 
ligence, the  declaration  stated, 
that  the  plaintiff  had  employ- 
ed them  to  conduct  an  action 
of  ejectment  against  his  then 
tenant,  for  the  recovery  of 
premises  forfeited  to  him  by 
the  tenant's  breach  of  covenant 
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to  repair,  ii«d  thiit  aferwards, 
wb«n  the  cause  cam^  cm  for 
trial,  it  was  referred  to  an  ar- 
bitrttCor,  wbo  was  to  decide 
what  repairs  fi^re  neeetsary  to 
be  done,  and  the  costs  of  the 
eaaae  were  to  abide  the  eirent 
of  the  award;  that  the  arbi- 
trator was  afterwards  ready  to 
proceed  with  the  reference,  but 
that  the  defendant  neglected  to 
attend  him,  whereby  the  plain- 
tilF  was  obliged  to  pay  toe  de- 
feadaats  601.  for  his  costs  in- 
carred  in  the  action  of  eject- 
netit,  which  the  teoaot  would 
otherwise  have  been  oUiged 
to  pay;  aad  that  he  sold  the 
prsmisss  for  mudi  less,  to  toiit 
lOML  less,  than  he  otherwise 
wouM  have  do^Mu^Held^  that 
it  wasttot  necessary  in  the  ac- 
tioii  agMMt  the  defendants,  to 
prodaee  the  lease  on  which  the 
ejectment  was  brought.  iS^on- 
neU  V.  EUu,  3£.AG.i.  Page840 
4.  Where,  ia  an  aotion  of  oancmp- 
Wl'by  a  trustee  for  the  breach 
of  an  agreement,  by  which  the 
defendant  and  his  wife  had 
agreed  to  liye  separate,  and  the 
defendant  hadstipulated  to  pay 
the  plaiatiff  a  certain  sum 
weekly,  for  the  use,  benefit,  and 
support  of  the  defendant's  wife, 
in  consideration  of  which  the 

Slaintiff  undertook  to  sarre  the 
efendant  harmless  from  all 
debts  she  might  contract  on 
his  account;  and  the  plaiatiff 
aued  the  defendant,  to  recoFer 
suras  paid  by  the  former  on 
account  of  such  allowance; 
and  declarations  of  the  wife 
were  received  in  evidence  at 
the  trial,  to  shew  that  she  had  | 


been  living  in  adultery  pr^ 
vaously  to  and  at  the  thne  die 
payments  in  qoestioB  were 
made;  and  the  jury  found  a 
verdict  for  the  defendant  gene- 
rally, as  well  aa  on  the  greend 
of  adultery;  it  seems  timtsach 
an  agreement  is  l^al,  and  that 
the  feet  of  adultery  cannot  be 
given  in  evideaee  aader  the 
general  issue,  but  most  be  spe- 
cially pleaded.  Qmmre  abo^ 
whether  such  decIaratioDs  were 
admissible  in  evideuoe,  and 
whether  the  plaintiff  ought  not 
to  have  bad  notiea  of  Che  adul- 
tery previously  te  the  cem- 
mencemeat  of  the  actioK.  Sdka^ 
ley  V.  Goodmam,  M.  4  G.  4. 

PugeWO 
>  Depositions  takeuunder  a  com- 
mission of  bankraptcy,  are  not 
conclusive  evidence  of  a  pe- 
titioning creditor's  debt,  under 
the  statute  40  Oea.  %  e.  121, 
s.  10.  Therefore,  in  an  action 
by  the  assignee,  where  such 
debt  was  founded  on  a  bill  of 
exchange  drawn  by  the  bank- 
rupt, and  accepted  previously 
to  the  issuing  of  the  commis- 
sion, and  payable  to  the  peti- 
tioning creditor;  but  his  depo- 
sition in  support  of  sudi  debt, 
did  not  state  that  the  bill 
had  been  dishoaoared  by  the 
drawee,  or  notice  thereof  given 

to  the  bankrupt  as  drawer: 

Heldf  that  it  was  not  of  itself 
sufficient  evidence  to  establish 
the  petitioning  creditor'a  debt. 
Cooper  V,  J&cAimj  ^T.  4  &  5 
6.  4.     ,  536 

EXCESSIVE  DISTSLESS. 
See  DisTRBss,  41. 
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FALSE  IMPRISONMENT.  716 


EXCISE  OFFICER. 
See  Limitation  op  Actions. 

EXECUTION. 

See  Baii.,  1. 
Evidence,  2. 
Prisoner,  2,  3. 
Sheriff. 

EXECUTORS. 

See  Annuity,  1. 
Assumpsit,  I. 
Distress,  3. 

I4  Wbere,  in  a  declarattoii  of  asm 
'   mmp9i$  by  execators,  conUiin- 

•  log  fonrteen  eounts,  foanded 
on  MoiiiMes  by  the  defendant 
to  Uietr  tealalor,  it  was  aHeged 
in  Ibe  fifteenth,  that  the  de- 
fendfuM^  after  the  death  of  the 
testator^  ace^unied  with  the 
pkiititiflbae  executoni,  ceocern- 
ing  divers  other  aunis  due  flt>m 
the  defendant  to  the.plaiacifls 

'  as  executoni  a»  aforesaid,  and 
then  nnpaid  $  and  'ihat  the  de- 
•feadaat  Doing  found  in  anrear 
UDon  that  account,  and  indebt- 
•ea  to  the  plaintifls  as  executors, 
fmmiised  themy  as  executors^ 

'  to  poyt— AeM,  thaton  nonsuit 

•  they  were  liable*  to  costs^  as 
they  might  have  sned  for  the 
cause  of  action^  as  stated  in 
the  latter  count,  in  (heir  own 
rigfht,  Jomt9  Y.  J<me^^  E.  4 
0.  4.  Page  146 

2.  Where  the  plaimiffs  as  execu- 
tors, broogot  an  action  on  a 
bond  given  by  the  defendant 
to  their  testator,  to  which  he 
pleaded  a  set  off,  whieh  the 
plaintiflb  were  advised  by  coun- 
sel, after  notice  of  trial  had 


been  gnven,  would  constitute  a 

Kodwfence  to  the  action: — 
e  Court  allowed  them  to 
discontinue  without  payment 
of  costs.  Stubbittg  y.  Ham^ 
mond,  ^f.  4  &  5  6.  4. 

Poye  689 

FACTOR. 
See  Distress,  1. 

FALSE  IMPRISONMENT* 

I .  Where,  in  an  action  of  trespass 
for  an  assault  and  false  impri- 
sonment, the  declaration  con- 
tained two  counts;  and  the  de- 
fendant pleaded,  I«/,  the  gene- 
ral issue;  and  Hdfy^  thatheand 
one  «/•  W^  having  justified  as 
bail  for  the  plaintiff  in  an  ac- 
tion then  pending,  he  arrested 
the  plaintiff,  to  render  him  in 
disonarge  of  the  reoognizance, 
and  detained  him  in  custody 
until  he  had.  satisfied  the  de- 
mand for  which  the  latter  ac- 
tion was  brought,  and  .the 
plaintiff  replied  tie  in^nriA; 
and  it  appeared  in  evidence, 
that  the  defendant,  in  addition 
to  detaining  the  plaintiff  until 
he  had  satisfied  such  demand, 
caused  him  to  be  detained  an 
hour  longer,  and  until  he  had 
given  a  security  for  the  ex- 
penses incurred  by  the  defend- 
ant's becoming  bail :— .JSSpM, 
that  this  was  one  continuing 
trespassand  imprisonment,  and 
therefore,  that  the  plaintiff 
ought  either  to  have  newly  as- 
signed or  replied  the  excess, 
in  order  to  entitle  him  to  reco- 
ver for  the  additicmal  detention 
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or  loiprisoBiiieDf,  which  was 
UDJuitifiable  or  iU^piI.  Lam- 
bert  V.  JUodgionf  T.4G.I. 

Page  326 

2.  Where  the  plaintiff  entered  a 
public  house  after  it  \^9d  been 
closed  ibr  the  uightt  ftnd 
refused  to  tell  the  occupier 
how  he  .obtained  admission, 
when  be  sent  for  a  constable, 
and  charged  the  plaintiff  with 

felony; ^on  which  he  was  de- 

laaued  in  custody  two  days :... 

.  Ueld^  that  the  occupier  was 

.  not  justified  in  making  such 
a  charge;  and  conseqlieatly, 
.ih^  to  an  action  of  trespass 

.  for  fiilsc  imprisoBinent,  a  plea 
staging  that  be  was  acting  in 

.  aid  of  a  constable  in  taking  the 

Kbus^iff  into  custody,  could  not 
e    supported  ;,.^bis    remedy 
was  by  turning  him  out  of  the 
.  house.    Hose  v.  WiUoUt  J^  4 

.  (2.4  ao2 


J  ." 


FELONY, 


Sm  False  Imprisoic memt,  2. 

FIERI  FACIAS. 

See  EviDKMCE,  2. 

fIne. 

t^  It^  is  unnecessary  to  amend  a 

fine  by  altering:  the  Christian 

name  of  the  defbrciant  from 

.  JElUa^  to  Eltauor^  where  she 

had  been  always  .known  by 

tbe^  fpr«aer»  although  her  real 

baptismal  name  w.as  Eleanor. 

JBMf.  ptointiff,  C0ckeiff    de- 

,  forcjanty  JS.  4  G»  4p  15 

2,.Wb«i:«  pr#miaea^  were  d^rib- 

.  ed  in  a  fine,  to  he  situfite  at 


Mezt  it  nay  be  umfded.by 
adding  the  words  «« St,  P^€r 
in"  before  Mtsddem^Almnhmkg 
three  parishes  io  thai  -tolro. 
Pring^  Defomamt,  E^ifLl. 

PagBVBS. 

3.  Where  an  attoruey  hudomiWed 
to  pay  his  termage  ieaBtoHbe 
clerk  of  the  warraniBv  te  ete- 
pliance  with  the  nsle'of  Court 
E.  T.  '31  Geo.  2z  —  BM, 
that  the  latter  offieer  Wias  jq^ 
tified  in  not  allowiagu  warrant 
of  attorney  iu  passii^  m  ine 
to  be  filed  until  the  awuwages 
of  such  fees  were  paid.  Bhekm 
bourn^  plaiiitifll^ .  Browm^  de- 
forciant, r.  4  6.  4.  229 

4.  A  fine  mav  be  amended  by 
describuig  the  preoiises  inteiid- 
ed  to  be  conveyed,  to  be  situate 
in  the  parish  ef  A.  intaad  of 
the  pariab  of  JU  where  heth 
were  originally  oim  Muish^'ipid 
afterwaras  separam  tnfo  dis- 
tiad  parishes  by  aet  tfAtfiia- 
Bient  JSnderief,  (ilaleilff; 
JRMm^n,  dcliwciani,  M*  4|6. 
4.    .    .  '•!'.'  '«B4 

5b  Wheee  the  wifeofwdefiectait 
was  improper/y  dgasrilawi  »t>y 
the  name  of  Marift<iasieiii"of 
Mary  ilmr,  the  CovtmllsoeiBd 
the  ri^  aane  tD'be^oUti- 
taled  m  the  writ*of  eonpeeUt, 
prttcqw,  and  ooncord^eivflivli- 
davit,  Atatiiigy  tb*t  she  4Fvk  an 
.  illiterate  weoMfei^Mmi^batdier 
i«il  name  had: uetAeeiuaiiudi* 
taincd  afe  the  tiess.tbe  fineives 
levied.  WooUigi^  phuuMT; 
■  Iktrrimm^  deforciaatf '  vKr'>4 
&5ait.  v.-        4t9 
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FISHERY. 
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&  It  MMU  that  the  ttAdavit  of 
tlie  aeknowledgiaeDt  of  a  fine 
taken  at  Caen  in  Notmaifdy^ 
cannot  beswarn  before  the  Bri^ 
tUk  eonsnl  rerident  there ;  the 
Mayor  having  previously  re- 
fiiaed  to  take  such  affidavit,  on 
thegroond  that  the  proceedings 
were  not  written  inlhe  French 
language;  at  all  events  it  must 
be  shewn,  that  there  was  no 
ether  magjatrate  at  Caen  than 
the  Mayor,  before  whom  the  affi- 
davit might  have  been  sworn. 
Jtidd€U,  pfaintiiT;   Naeh,  de- 

for«iant,£r.4&6G.4.  Pagee3r2 

• 

FIRE. 

See  Insurance,  !• 

FISHERY. 

!•  Where  the  phiintiff  and  defend* 
ant  had  aeparate  in  terest^  in  two 
pineea  of  land,  over  which  n  re- 
servoir was  aaade,  under  the 
JEHtmiwgham  Canal  Navigation 
iket,  the  11th  section  of  which 

Ctivided,  **  that  it  should  be 
wful  for  the  owner  or  owners 
of  Ibe  lands  on  whtebnny  snch 
•  re>ef  Voir  Aonid  be  made^  to  let 
all  the  water  out  of  snch  reser- 
voir  onoa  in  seven  years,  for 
the  porpeae  of  taking  the  fish 
thaiom^'*  and  the  7Sh  section 
provided^  ^  that  the  owners  of 
all  lands  ihrhugh  which  the 
eanal  should  be  made,  ahould 
be  entitled  to  the  right  of  fish* 
ery,  in  so  nMieh  of  toe  canal  as 
shonld  be  made  over  or  through 
thcsr  landa  or  grounds  respect- 
ively:"_  jHi^/cf,  that  as  the 
I  plaintiff*  and  defendant  bad  on- 
y  a  aaveral  right  of  fishing  in 

VOL.  VIII. 


the  water  over  his  own  land, 
they  were  not  tenants  in  com* 
mon  of  the  fish,  by  virtue  of  the 
11th  section;  but  that  when 
the  water  in  the  reservoir  was 
drawn  off*,  each  was  entitled  to 
the  fish  which  might  be  left  and 
taken  on  his  own  soil.  Snape 
V.  Dobbs,  E.  4  0. 4.    Page  28 

FORMER  RECOVERY. 

• 

1.  Where,  in  an  action  against  ttie 
defendant,  as  acceptor  of  a  hill 
of  exchange,  he  pleaded  a  plea 
of  jndgprnent  recovered  for  the 
same  debt,  the  Court  refus- 
ed to  set  it  aside  as  being  a 
sham  plea,  or  permit  the  plain* 

•  tiff*  to  sign  jud^ent,  although 
it  was  sworn  that  the  defeud- 
ant  had  admitted  the  debt,  and 
made  repeated  promises  to  the 

ClaintifT  to  pay,  after  be  had 
eon  served  with  process  in  the 
action.  Young  v.  Oadderer, 
M.4GA.  487 

FRAUD. 
See  Nbw  Trial,  6. 

FRAUDS,  STATUTE  OF. 

1.  Where  the  plaintiff*,  being  in 
advance  to  the  defendant's  son 
jfbr  the  costs  of  part  of  a  cargo 
of  fish,  in  which  the  latter  was 
partly  interested,  wrote  to  hhn, 
stating  that  be  had  drawn  on 
him,  and  requesting  him  to  ao» 
cent  bills,  to  be  appropria- 
tea  for  the  repayment  to  the 
plaintiff*;  and  the  defendant's 
son  was,  on  the  other  hand,  to 
remit  the  plaintiff' the  proceeds 
of  the  cargo,  to  meet  the  pay* 
▲  ▲▲ 


?1«  FRAUDS^  iTATUTE  OF. 


iiienf  of  the  acceptattcit  t  ud 
tbe  son  agreed  10  fbe  coaleiits 
oftbut  letter,  bjf  n  memonrnduin 
wrttten  and  iri^ed  by  bim  at 
Uie  foot  tberedf :  and  tbe  de- 
fendant afterwards,  by  a  guar- 
antiee wrftten  by  bin  at  tbe 
back  of  tbe  sane  letter,  agreed 
to  pay  to  tbe  plaintiflT,  or  bis 
bunkers,  all  suras  wfaicb  might 
come  to  bis  bands,  agreeably  to 
the  iemss  of  sncb  letter,  and  be 
responsible  to  tbe  plaintiff  fof 
the  proceeds  tbat  migbt  be  pro- 
cored  by  bis  son  for  tbe  cargo : 
'^Beldi  in  an  action  of  as^ 
tumprii  on  the  giiarantie,  that 
as  it  referred  to  and  adopted  the 
terms  of  the  plaintiflfs  or^fiual 
letter  to  tbe  defendant's  sen, 
and  which  were  approyad  of  by 
brni,  there  was  a  9uftcient  rae- 
moraoduoi  of  tbe  consideration, 
wttbtn  tbe  statote  of  frau<h«.^ 
Stmdn.Lidiafd,  B.*  G.4. 

Page  3 
I.  Where  tbe  defendant  signed 
ahd  gave  a  gtianintie  to  tbe 
pkintiir,  stating  that  ••  tbe  lat- 
ter baring  chartered  his  ship  to 
'  J«'5.,ikndtfaathehaving  paid  one 
lialf  the  freight,  and  given  the 
plaintiff  hia  acceptance  for  the 
remaining  half,  at  four  months 
date,''  tbe  defendant  engaged 
to  be  accountable  to  the  plain* 
liiff  for  tbe  amount  of  the  said 
acqep^ce,  should  it  not  be 
paid  wheu  due:.p*«^tfW,  that 
tbe  consideration  for  the  de- 
fendant's promise  or  undertak- 
ing was  Jtufficietttiy  expressed 
on  tbe  face  of  ^uch  (piarautie^ 
so  as  to  biiid  him  witbm  tbe  4tb 
section  of  the  statute  of  frauds. 
Pact  r .  Marih,  E.  4  G.  4    69 


3.  Where  ft  insler  of  a  Tesael  en- 
tered intoa^paeal  a|;r6emeQt  to 
carry  tbe  pbiinuff*8  com  from 
A.  to  JEL,  and  tbat  after  baring 
delivered  it  there  he  would  pro- 
ceed to  C,  andfet^  a  caigo  of 
coals,  which  be  would  bring 
back  and  dettrt r  to  tbe  plain- 
tiff at  i*.,  at  a  certain  price  jier 
chaldron  •_  Held,  thai  this  was 
not  a  contract  or  agreement  for 
the  sale  of  goods  witbki  the 
provisions  of  tbe  atatiite29C;sr. 

8,  c.8,<.  17.   Cabbold  V.  CoM^ 
/oii,lT.4&5G.4.     PageiSR 


FREIGHT. 

See  iNsVRAacB,  2L 
Ship,  4. 

GOODS  SOLD  AND  DBM- 
VERED. 

fttf  Affidavit  TO  Rorn TO BAiL,8 

Assumpsit,  2. 
Bankrvpt,  4,8. 
Barok  ahb  Femb,  I. 

GRANT. 
See  A31WUI.TY, 

GUABANTOf. 
See  Fravps,  Statot*  t>*V  h  2. 

HABEAS  CQBFU&  ; 
iSSetf  Prisoner,  $. 

HUSBAND  AND  Vm?. 

See  BAROif  AKp  F^/a£«, 

II^DEMNITY, 

'  SH  ApPllWtKMJ^  *^ 
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INSOLVENT  BfiBtOR. 

INFANT. 

INFERIOR  COURT. 
S^e  Costs,  3, 5. 

INITIALS. 
Arrest,  1. 


INSOLVENT  DEBTOR. 
See  Bait.,  2. 

•!•  An  officer  of  the  Insolveut 
Debtors'  Court,  irho  has  been 
appointed  to  and  accepted  the 
oflice  of  provisioual  assignee, 
under  the  insolvent  debtors' 
act,  63  G.  3,  c.  102,  must,  by 
spQh  enrignoieBt,  be  taken 
to  have  consented  to  accept 
the  estate  and  other  property 
of  the  insolvent,  within  the 
meaning  of  the  18th  section 
of  that  statute,  as  he  has  no 
discretion  to  refuse  such  as* 
signmentft  €rqfi$  ▼•  Pickf  M. 
4  6.  4.  Page  384 

2,  Where'the  plaintiff  having  ob- . 
tained  a  verdict   against  the 
defendant,  he  surrendered  him* 

'  m\(  to  prison  in  discharge  of 
his  bail,  and  gave  notice  to  the 
plamtiffthat  be  intended  to  ap* 
ply  for  his  discbarge  ander 
the  insolvent  debtorr  act,  and 
thflit  Court  afterwards  ordered 
that  he  should  be  imprisoned 
at  th#  suit  of  some  one  or  more 
of  his  creditors  for  fraud;  and 
the  phiBtiff  afterwards  died 
intestate,  and  bis  brother  took 
out  letters  of  administration  to 
his  eff0ois:.-J5IHii,  that  the  de- 
fend«i4  waA  not  enticled  to  be 


INSmtANCE.       51S 

disohar^t  on  the,  gronud  that 
the  suit  had  abated  by  the 
death  of  the  original  plaintiff, 
although  no  Judgiaefit  had 
be^n  signed  or  entered  upi  ei- 
ther by  hfan  in  his  life-time,  or 
his  administrator  since  .  his 
death,  as  they  were  not  bound 
toproteed  further  against  the 
defendant  by  virtue  of  the  rule 
of  Court,  jltrAatf/mas  Term,  3 
Geo.  4.  Holmes  v.  Murcott^ 
£r.4&5  0. 4.  Pageb29 

3.  Whei«  the  plaintiff  executed 
a  deed  of  oompiositiott,  which 
contained  a  proviso,  that  in 
ct^se  all  the  creditors  did  not 
accede  to  the  terms  therein 
proposed,  and  execute  the 
deed  within  a  certain  time 
from  the  date  tbereol^  it  was  to 
be  void;  and  one  of  the  cre- 
ditors afterwards  received  a 
sum  from  the  defendant  in  full 
satisfaction  of  his  demand, 
without  acceding  to  the  (pro- 
posed arrangement,  or  emciK- 
ing  ibe  deed:— ^flipM,  that  this 
was  a  fraud  on  the  general  xnre- 
ditors,  and  did  not  prevent  the 
plaintiff  from  recovering  his 
original  demand,  although  he 
had  executed  th^  deed.  ^?oon» 
er  V.  fFhision^  H*  4  &  6  6.  4. 

580 

INSPECTION  OF  PAPERS. 

See  Attachment,  2. 
Practicb,  18. 

INSURANCE^ 

See  Costs,  4. 
New  Trial,  5, 

1;  Wb^e,  in  ai^  oction  ^n  a  po- 

A  A  a2 
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INSURANCE. 


licy  of  insurance  to  recover  a 
.    Jos«  «iMtai9ed  hy  fim,  the  de- 
f  feiidant  aft  Director  vf  the  com« 
paoyt  eudeavoured  to  establish 
.thai  tbe  plaintiff  had  wilfully 
.    set  fire  to  the  preiiiisesi  and  the 
,    Judge  directed  the  jury,  that 
they  should  be  'satisfied  that 
tke  crime  Jniputed  to  the  plain* 
.    tiir\^*as  as  fully  aud  satisfactori- 
ly proved  and  establislied,  as 
would  warrant  them  in  finding 
him  guilty  in  case  a  criminal 
charge    had     been    preferred 
against  him  for  the  same  of- 
fence : HeM^  that  such  direc- 
tion  was    right.      Thurtell  v. 
Beaumonif  //•  4  &  5  G.  4. 

Page6l2 
^.In  ill  action  on  a  policy  on 
,    freights  At  and  from  the  termi- 
.    action  of  the  vessels  outward 
f    voyage  at  New  South  fFales 
,,  and   Fan  J0ieman*8  Land^  to 
ber    ports  of  discharge    and 
laa(jAiig.  Ml  India  and  the  East 
ImJlian  Islands :...^eldf   that 
.  l\\e  Mauritius  .was  not  in  /n- 
dia%    nor   an    Itfdian    Island 
^  .  wiihin  ibo  terms  of  the  policy: 
•^But  it  was  afterwards  deter- 
,    mined  to  be  so.    Mobertson  v. 
C/ar^,J7.4&5G.4.      622 
jSm  A  nwsdescription  of  the  person 
lo  whom  a  licence  from  the 
.  Crown  to  trade  with  an  enemy 
ifi  granted^  does  not  invalidate 
.    such  licence,  as  where  be  was 
described,   to   be  of  London^ 
liierchantt  whereas  he  was  resi- 
dent at  the  time  at  Heligoland^ 
.    but  on  the  point  of  coming  to 
reside  in  this  country.   Lemcke 
V.  Faugkan,  H.^kbG.A. 
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JUDGE'S  ORDER. 
INTEREST  OF  MONEY. 

Where  a  Judge  ,at  chambers 
refused  to  alloW  interest  on 
a  judj^ent  for  damages  ^vt 
au  action  of  assumpsit  on  a 
special  agraeaiGDl  fior'lhe  pur- 
chase of  timber  at  a  certain 
rate  per  load ;  on  the  ground 
that  the  original  debt  would 
not  carry  interest,  amda/il^ffs 
order  was  accordingly  made 
for  staying  the  proc^i^g^  iu 
the  action  on  the  ju<l^^i9»ei^,  oa 
payment  of  the  sum  reconired 
with  costs:  tlie  C^urt  refyged 
to  dischare^e  such  order,  4he 
plaintiff  baving  afterwards 
complied  with  the  terms  of  it, 
by  accepting  swell  stipi,  and 
costs.  Butler  v.  $toveUk,JII* 
4  6. 4^  Paffe.4lZ 

INTERROGATOBIES.  . 


See  At TACHiiisfiT,  «• 


''..' 


ISSUABLE  PLE/l. 

&tf  PftAOTICl»»  IL   .    :•. 

JOINDER  OF  PARTim^ 
See  Abatemeivt. 

A8SI7«PS1t^  % 


'  4 


\ 


JUDGMENT. 


See  EvwBvvBj  2.  '  >  '^ 
Interbst  op  M&kwtj  '■* 
Practiob,  8, 'O. '   '    '   ' 

JUDGE'S  ORDER.     ' 


•  ) 


iS'ee  InxbB£9T  or  Mpm^t.  .; 

PftAGTICBy  2,  SL     ,     .     . 
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LANDLORD  AND  TENANT. 


LIBEL. 


721 


JURISDICTION. 

See  Costs,  3, 5. 
Prisonbr,  2. 

!  LANDLORD  AND  TENANT. 

See  Bankrupt,  1 . 
Damages,!. 
'  Ejeotvent. 

WiTNBSS,  L 

1;  'Alfhongli  in  g^eneral  a  tenant 
'eannot  dispute  bis  landlord's 
'  title  ite  an  action  of  replevin, 
or'  tr^  and  occupation;  lie 
•  Way  yet,  under  particular  cir- 
-eiimstances,  sbew  that  it  has 
-expired.  Where,  therefore,  a 
tenant  Tor  }rfe  having  a  pow* 
er  to  lease  for  21  yeai^,  g^ant* 
ed  a  tease  for  53  years,  which, 
afier  S(^veral  mesne  assign- 
Clients,  rot  into  the  possession 
of  the  aeFendants,  who,  after 
the  death  of  the  tenant  for  life, 
under-let  them  to  the  plaintiff's 
father,  and  in  the  following 
year  the  person  next  in  re- 
mainder, after  giving  the  father 
and  defendants  notice  to  quit,  | 
granted  a  new  lease  to  the  fa- 
taer  at  an  increased  rent,  which 
was  paid  for  more  than  6  years ; 
at  the  expiration  of  which 
period,  the  defendants  having 
acquiesced  to  such  payments 
being  made  in  the  interval, 
and  without  any  previous  de- 
mand of  rent,  distrained  on  the 
plaintiff  as  theexeeatrix  of  her 
father,  for  six  years  and  a  quar- 
ter's rent  due  to  them  under 
the  original  letting  to  her  fa- 
ther ::_Ae/ijf,  thatsnch  distress 
could  not  be  supported,  and 
that  the  plaintiff  might  deny 
the  title  of  the  defendants,  as  it 


must  be  taken  to  have  been 
determined  by  the  notice  to 
quit  to  them,  and  their  acqui- 
escence to  an  adverse' or  supe- 
rior title,  by  tbeir  ofniftitfg  to 
demand  any  rent  for  so  long 
a  period  after  the  service  of 
such  notice.  Neave  v.  #fo««, 
M.iG.4.  Page28li 

LEASE. 

See  Bankruft,  1. 
Damages,  L 

DlSTBESSf  3. 

LIBEL. 

1.  Where  the  plaintiff,  a  dissent- 
inof  minister,  charged  the  pro^ 
prietors  of  a' newspaper,  with 
publishing  therein  the  follow- 
ing libel  against  him,  viz,  **  A 
serious   misunderstand iiig  has 
recently  taken  place  amongst 
the  independent  dissenters  of 
Great  Matlow  and  their  pas- 
tor, in    consequence  of  some 
personal    invectives    publicly 
thrown   out   from  the  pulpit 
by  the  latter,  against  a  younff 
lady  of    distinguished    loerit 
and  spotless  reputation.     We 
understand,  however,  tliat^  the 
matter  is  to  be  taken  up  se- 
riously :"-^nd    thfe    defend- 
ants, in  justification,  plcadied, 
that    the     plaintiff   had   jusi 
before  his  preaching  and  de- 
livering   a    certain    diseMR-se 
or  sermon,  addressed   by  him 
as  such  pastor  or  minister  to  a 
certain  congregation  of  dissen- 
ters in  a  certain  cliapeF;  and 
that  whilst  he  was  officiating 
in  the  said  chapel  as  pastor  or 
minister,  spoke  and  published 


fr«B  LICENiDE  TO  TRAD^. 

*'  from  n  certain  part  or  station  j 
of  tfae  said  chapel  aaaigned  to 

.  him  aa  pastor  and  ministery  for 
the  preaching  and  delivery  of 
ihe  disGoarseor  sernflODy  to  and 
in  the  presence  of  the  congre- 

Stbn,  of  and  concerning  one 
•  F,f  these  scandalous  words 
following: ^^I  have  some- 
thing to  say,  which  I  hare 
tboQght  of  saying  ibr  some 
lime,  viz,  the  improper  conduct 
of  one  of  the  female  teachers, 
her  name  is  Miss  jP.,  her  con* 
duct  is  a  bad  example  and 
disgrace  to  the  school,  and  if 
any  of  the  children  dare  ask  her 
to  go  home,  she  shall  be  tamed 
ont  of  the  school  and  never 
enter  it  again;  Miss  P*  does 
mare  harm  than  good;*'  and 
thereby  gave  great  ofience  to 
divers  of  the  dissenters,  to 
ir/f,  one  A.  B.,  one  C*.  D^  and 

'    one   E,    K,  and  occasioned 

-  a  serious  misunderstanding 
amongst  the  dissenters,  in  the 
declaration  mentioned.  The 
Jury  having  found  a  verdict 
for  the  defendants  on  this  plea: 

•  .^Held,  on  a  motion  in  arrest 
of  Judgment,  that  it  was  a  suf- 

'  ficient  answer  to  the  libel  as 
charged  in  the  declaration. 
EdwardB  v.  Bell,  ff.  4  &  6 
©.4.  Page  467 

LETTEES. 

See  Fraups,  Statdtb  op. 
Limitations,  Statute  or. 

LICENCE  TO  TRADE. 

K  A  misdescription  of  the  per- 
son lo  whom  a  lictMe  from  the 


Lf MlTAtlDN  OP  ACfWoWS. 

CrowQ  to  trade  with  *an  ene- 
my is  granted,  does  DOt  invali*- 
dste  si|ch  licence.  lAmdke  v. 
Vaughm,  B.4kbO.L 

Pagre646 

LIMITATION  OP  ACTIONS. 

1.  The  2Sd  section  of  the  statute 
28  Geo.  3,  e.  37,  enacte,  that 
if  any  action  shall  be  brought 

Sainst   any    persoo    for  any 
ing  by  l^um  dona  is  pavfo* 
ance  of  that  or  any  other  act 
relating  to  his  Majesty's  cua* 
toms  or  excise;    such  a^ioa 
must  be    commenced    wi&in 
three  months  next  after   the 
matter  or  thing  done.    Where, 
therefore,  at(  officer  in  |be  pre- 
ventive service  boarded  a  ship 
on  the  sad  AvgnsU  9^A  leR 
three  men  on  board,  and  on 
th^  folloiving  momipg,  return* 
ed  and  told  the  master  he  had 
I     seized  her,  and  detained  her 
until  the  20tb  September  fol- 
lowing:—JTeU,  that  an  action 
of  trespass  for  the  seizure  must 
be  brought  within  three moaths 
from  the  day  of  boarding  the 
vessel  on  the  23d  AuauU^  as 
the  act  of  seizure  on  toat  day 
must  be  considered  as  the  autf- 
ier  or  thing  done.    Chroqk  t. 
M*Tafnsh,T.4.G.4.  266, «. 
2.  The  25th  section  ot  that  sta- 
tute enacts,  that  no  writ  shall 
be    sued    out    against  such 
person,    until    one    calendar 
month   next   after    notice  in 
writine  of  such   actiofi  sl^U 
have  been  delirered  to  bmi. 
And  the  26th  section  enacts, 
that  it  shall  be  latrful  for  such 
person, '  at  any  time  within  one 


J/IMKTATiaNS^  81  AT.  OF.     LlQDmAt«y^»AIIAfifi$.  9^ 


vale^ar  month  after  ftuch  no-l 
'  lice,  to  tender  ameQcIs  to  the 
person  complaining  :^^ffe/{/y 
that  an  action  broofiflit  against 
n  revenue  offleefi  under  i&  23d 
section  of  the  atatnfe,  must  be 
conuipen^ed  within  three  fo- 
liar monihB  next  after  the  mat- 
.  ler  or  things  done.    Crook  v. 

m 

UMITATIONS,  STATUTE  OF. 


1,  Where,  to  an  action  on  a  pro- 

,    nuiasory  note,  the  defendant 

.  pleaded  the  statute  of  limita- 
tions, and  the  plaintiff  gare  in 

r   evidence  a  letter  written  by 
.  thje  defendant  to  him,  stating, 

^  .  that  '*  bnsiness  called  him  to 
Zr.,  bttt  should  he  be  fortunate 

.,  in  bis  adventures,  the  plaintiff 
pnigbt  depend  on  seeing  him  at 
A,.  6k^  plt^ce  of  the  plaintiff's 

;  residence),  otherwise,  that  he 
must  arrange  matters  with 
bim  as  circumstances  would 
permit;''  and  it  was  not  shewn 
that  the  letter  referred  to  any 
other  transaction  between  the 
parties  ;...JSr€/(i(,  that  it  was 
properly  left  to  the  jury  to  de- 
termine, whether  it  related  to 
the  note,  so  as  to  amount  to  a 
sufficient  acknowledgment  to 
tal^e  the  ease  out  of  the  statute ; 
and  tbej'  baviu^  found  in  the 
aiBmiatfve,  held,  that  their 
verdict  was  conclusive.  Frost 
r.  Sengot^gh,  JB.  4  G.  4.    180 

2.'Wfaere  one  of  two  partners 
being  abroad,  writs  of  capias^ 
(lUast  and  pluriea^  returnable 
i^  Michaelmas   Term,  181*2, 


and  JZi/aiy  term,.  1813,  were 
sued  out  i^g^iopt  .both,  with  a 
view  to  outlawry  against  the 
former;  but  a  comi}iiw<MK .  of 
bankruptcy  liaving  beqn  sMed 
out  against  the  other  partner 
resident  in  this  <»untry,  the 
proceedings  as  to  toe  outlawry 
were  wspended  i  and  tbo  jb^ 
sent  partner  never  returned  to 
this  country  nnttl  1818,  except 
by  touching  at  Deal  in  1814, 
for  a  mere  temporary  purpose, 
on  bis  passage  from  one  fo- 
reign port  to  another;  and  in 
1^1,  a  fresb  actioa  was  com- 
menced agsiinst  him  in  JBT*  B. 
for  the  same  debt(  but  as  he 
avoided  an  arrest,  a  comipis- 
sion  of  bankruptcy  was  issued 
against  him  in  tbajk  year«  and 
be  afterwards  commenced  an 
action  in  this  Court  to  try  the 
validity    of   the    commission, 
and  previously  to    |he    jtrial, 
but     after    the    commis^on, 
continuances  were  ent^^  up 
on  the  former  writs  i8S^ed  in 
1812,  and  181d,  and  regularly 
brought  down  to  the  term  be- 
fore the  latter   trial  t^'fieM, 
that  the  debt  on  whicii    the 
commission  was  founded,  was 
not  barred  br  the  statute  of  li- 
^  mitations.   And  it  seems  that 
^  the  touching  at  Dealf  wad  not 
a  return  to  this  country  from 
beyond  the  seas,  within    the 
meaning  of  the  statute  21  Jac. 
1,  c.  18,  ss.  8,  7.     Oregt^ry  V. 
ffurrilt,  T.  A  G.  4f.   Page  16$ 

LIQUIDATED  DAMAGES 

ft  • 

)  See  D.i]itA««i,  1.     « 


»* .       NBW  TRIAL. 

LORDS' ACT. 
S^e  Pbisohbb,  6. 

MEMBER  OP  PARLIAMENT. 
<S^tf  Bankrupt,  5. 

MEMOBANDA,  1, 190, 331, 448. 
MONEY  HAD  k  RECEIVED. 

^ffAFPnilATITTOHOLDTOBAIt2 

•    AssiTHVsrr,  1, 
Bakkrovt,  1. 

MONEY  LENT. 

SS^ApPrOAVITTOHOLD  TO  BAIIi2 

MONTH, 
^  Limitation  op  Actions,  2. 

NtXSLIGENCE. 
S^e  Trespass,  1. 

NEW  ASSIGNMENT. 

See  False  Imprisonment,  1. 
Trespass,  2« 

NEW  TRIAL. 

See  Costs,  4. 
Practice,  16. 
.    Warranty. 

1.  No  person  can  be  excused  of 
ooniinitting  a  trespass,  unless 
be  can  justify  that  the  act  com- 
plained of  arose  entirely  witb- 
«Qt  his  default.  Where,  there- 
fore, in  trespass  for  an  injury 
done  to  the  plaintifT's  bor^e,  in 
consequence  of  the  defendant's 
dripins  a  gig  against  it,  it  was 
proPed,  that  the  defondant 
drope  a  high  spirited  horse,  un- 
skilfully, and  without  a  curb- 
chain  ;  atid  the  defi^iidafit  plead- 


I 


3. 


NEW  trial: 

ed,^^r9l,  not  icuihy;  <md  ie^* 
eondty,  that  Ms  Dorse  took 
fright  and  became  vngopi'nn- 
ble,  in  consequence  of  a  €9fi*9 
being  drtpeii  furiously  against 
iff  %rfaich  was  not  supported  by 
epidenoe';  and  the  Judge  was 
of  opinion,  that  tire  defendant 
was  liable,  although  he  might 
not  have  been  guilty  of  ao  act 
of  negligence  or  want  4if  cau- 
tion, and  the  jury  fbond  a  rei<» 
diet  for  the  plaintiff*? — The 
Court  refused  to  grant  a  now 
trial,  which  was  moved  fbf  on 
the  ground  that  it  shduM  have 
been  left  to  them  to  say,  ^b^ 
ther,  under  all  tbe  circamsfati- 
ces,  the  accident  was  ttnavoid- 
able,  or  occasioned  by  tfa^ 
negligence  of  the  defendant. 
fFamnan  v.  AoMiscNt,  J&4 
G.4.  '        '     P&ge^ 

Where,  in  an  action  fen 
use  and  occ«i^tion,  the  jutjr 
found  a  verdict  fori  If*  only, 
but  contrary  to  the  opinion  af 
the  Judge,  tbe  Court  i^fnsed 
to  grant  a  new  trial,  nnleas  it 
appeared  that  snch  verdict  was 
founded  on  a  mistake  of  iem. 
Green  v.  SpeaJhtam,  JIf.  4-  G. 

4.  8a& 

Where,  in  an  action  of  CMSiaiji- 
tii  by  a  trustee  for  tlie  biaMh 
of  an  agreement,  by  which  ttte 
defendant  and  his  wife  bad 
agreed  to  live  seponte^'and 
the  defendant  had  stipnlatada> 
pay  the  plaintifT  a  certliivi  sum 
weekly  for  the  use,  benefit, 
and  support  of  bis  wife;  in 
consideration  of  wbicb»  the 
plaintiff*  undertook  to  save  the 
defendant  bareiless  fifwXL  all 
debts  she  might  eotftract  ^o 


JJEW.TWIAl.       ' 

• 

•  ..bif.Mcoant;  and  the  plabtiir 
/  aued.  Ihe  defieDdanft  to  recover 

.,..«mnfi  .paid,  by  Uie  former  on 

^  fi^couftt  of  fioch   allowance; 

..and  dacianUiona  of  the  wife 

.  ,  were,  rec^red  in  erideoce  at 

...  tbe  triaU  to  diew  that  abe  had 

j.Jtew  Uring  in  adullery  pre- 

J  r  'vionaly  to  and  at  the  time  the 

;  ipaymenta    ia    question    were 

...nad^;  and  the  jury  found  a 

.  iixerdiot  for  the  defendant  ge- 

n^Ily,   as   well   as    on  the 

grilund  of  adiiItery:-The  Court 

ngraolefl    a    new   trial,  and  it 

..eeeias  tbnt  such  an  agreement 

.  18  'legal,  and  that  the  fiict  of 

.  4MluAlery  cannot  be  given  in 

fl(viden^e    under  the    general 

issue,  bat  must  be  specially 

*  :pl6aded«      Scholey  v.   Good' 
I  mnn,  M.  4  0. 4.        Page  350 

4«  Where,  in  a  writ  of  waste  fouod- 
,ed  Oik  the  statute  ^f  Glouce$ier^ 
;^.iSi/as»  1,  Id*  5,  it  appealed,  | 
tiiat  the  defendant,  a  tenant  for  | 

.  .  116^  JMid  cut  dowu  trees  on  the 
{eslate  at  three  different  times, 
itbe  last  of  which  was  more  than 
f  fear  >Mrs  before  the  writ  was 

.  ..ailitd.  oiit«  and  the  plaintiff's 
4f  itnawea  admitted,  toat  save- 
«jrel  of  such  trees  had  been  fell- 
.i9d'£»rtlie  benefit  of  the  es- 
itttte,»and  it  was  left  lo  the  jury 
'to say,  whether  they  thought 
I  Ibe  felling  of  the  trees  had  been 
iii^orioua  to  the  inheritance, 
aid  if  so,  tliat  they  should  find 
fft  vcirdict  for  (n^  plaintiffs; 
.  but  that  if  they  should  be  of 

.  ^opinion  that  they  were  cut 
<4owa  bond  fide^  and  with  a 
-m^yf  to<. improve  the  estate, 
(tbenibr  the  defeudanll;  and  the 
ijiirf\aeQordittgly  fbuad  fi.ver- 
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diet  for  the  latter  t  the  Court 
granted  a  qew  trial*  Redfern 
V.  Smith,  'M.  4  0. 4.  448 

6.  Where,  in  an  actioi|  op  a  policjr; 
of  insurance  to  recover  a  loss 
sustained  by  dre^  the  defen- 
dant, as  director  of  the  compa^ 
ny,  endeavoured  to  establish, 
that  the  plaintiff  had  wilfully, 
set  fire  to  th^  preniises,  ana 
the  judge  directed  the  jury^ 
that  they  should  be  satisfied 
that  the  crime  imputed  to  the 
«  plaintiff  was  as  fully  and  sa- 
.  tjsfactorily  proved  and  estab- 
lished, as  would  warrant  them 
in  finding  him  guilty,  in  case 
a  criminal  cbargEV  had  been 
preferred  against  him  for  the 

same  offeuce; £reM,that^ifch' 

direction  was  right,  and  .the 
Court  refused  tb  grant  a  new 
trial,  although,  alter  a, verdict 
for  the  plaintiff,  a  grand  jury 
had  found  a  bill  against  him 
and  others  for  a  conspiracy  tQ 
defraud  the  insurance  compa- 
ny; and  afiidavits  were  pro- 
duced, imputing  perjury  totbe 
plaintiff's  witnesses,  -  and  dis- 
closing the  nature  of  the  con- 
spiracy, and  also  tending  to 
shew  that  Ihe  plaintiff's  claim 
was  founded  in  fraud«  which 
was  not  known  to  the  defen* 
dant  at  the  time  of  tbe  trial. 
Thurtell  V,  BecMmoni^  ILAi^ 
6G.4.  Page  ^12 

NON-JOINDER. 
See  Abatexent. 

NON-P«OS. 


TSft  PAYMB^« 

NOTICE, 

See  Bail,  8» 

Ejbctkbnt,  1. 

NOTICE  OF  ACTION. 
See  SuEBiFPi  2, 

NOTICE  OF  DECLARATION. 
4Ke#  Praotiob,  7* 

NOTICE  TO  QUIT. 
See  DimBtty  9. 

ElBCTMBHT,  % 

Lahd&oiiiii  Ic  TwHhnxy  h 

OATH. 

See  Api»nEPrTiCB. 


OFFICER. 

See  Arrest,  2. 
Attorney. 
Limitation  op  Actions.    | 

ORDER  OF  REFERENCE. 
SeeAwAtLDiU 

OUTLAWRY. 
See  Bankrupt,  2. 

PARTNERS. 

See  Bankrupt,  2. 
Bond,  2. 
DEBiy,  2. 

PAYMENT. 
See  Bankrupt,  4. 

L  Where  the  defendant»  at  sure^ 
ty  in  R  bond,  which  after  recit- 
ing that  hii  princfpala  J.  B. 
Rod  C.  D.  were  baDkers  at 
Sunderiand^  vms  conditioned 
for  the  securing  such  anni  or 
Slims  as  should  be  ad  tranced 


PENALTY. 

to  meet  bilk  of  exckaRge 
drawn  by  J.  jB.  and  C.  D^'w" 
ekker  of  them,  on  ibe  plaintHK, 
(the  obligees)  who  were  bank* 
era  in  London^  under  a  penalty 
of  6000L;^Beld,  that  remit- 
tances made  by  CL  0*»  after  the 
death  of  ^.  B.^  most  be  appro- 
priated in  the  fint  place  in  li- 
quidation of  the  pftrtnentip 
balance  then  dud,  there  befaig 
no  balance  stroek  or  rest  made 
in  the  accounts  in  the  books  of 
the  obligees,  and  such  remit- 
tances having  been  made  on 
the  geneml  account,  withdut 
any  specific  mode  of  appli- 
cation. Stmicn  r.  Cw^,  H. 
4«t6  6. 4  P^<^588 

PENALTY.  ;  ' 

See  Bond,  2^ 

1«  Where  the  plaintiflTand  de- 
fendant entered  into  article;^ 
of  agreement,  by  whidb  the  ferL 
user,  in  consideration  of  2300/. 
agreed*  to  sell  to  the  IsMer  the 
lease  of  a  public  boose,  as  he 
then  held  the  same,.for  the  ex* 
piration  of  his  term  thereiut 
and  also  his  gooAe^  fixtures, 
and  efllects  at  a  valuation ;  and 
the  defendant  agreed  to  take 
an  assignment  of  the  lease,  and 
pay  the  above  sum  for  it,  as 
also  the  amount  of  the  goods, 
fixtures;  and  eflfects,  and  take 
posseesion  of  4he  preztiises  on 
a  given  day,  when  the  plain- 
tiff agreed  to  give  up  pos- 
session of  the  said  premises, 
floods,  and  eflects,  to.  ass^n 
icences,  to  repair  of  a^ow  for 
all  damaged  outside  windows, 
and    (0   t\etx  the   rent   and 
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\« 


ta^^s  lo  ibe  day  of  qnUtiDg 
po9$ei99ioQ;  and  the  expenses 
of  the  agreement  were  to  be 
paid  by  tbe  parties  in  equal 
moieties;  and  it  was  lastly 
agreed,  that  on  either  party's 
not  fulfilling  all  and  every 
partof  theagreemeni,  beabould 


latter  sum  was  not  a  mere 
penalty  to  cover  suoh  dam- 
ages as  might  be  actually 
incurred  by  tbe  nont-per- 
formance    thereofi   but*    that, 

, .  on  a  breach  by  the  defendant 
for  refusing  to  accept  an  as- 
signment of  the  lease,  or  take 

*  possession,  he  was  liable  to  pay 
the  plaintiff  the  full  amount  of 
that  sum.    Reilly  v*  jones^  T. 

PETITIOJNINQ   CBEBITOR'S 

D£BT. 

See  BANKR0PT,  2,  S. 

• 

PERJURY. 
S'eeB.viL,  5. 


PLEADING. 

Action  on  the  Cmw%  2. 
adultery. 
Amb^oment,  2, 3* 
Assumpsit,  2. 

A-TTqENCY,  6* 

Bail  ]Bon]|,  1, 
Bahi^rupt,  6. 
Costs,  !» 2, 
.    £rror. 

.$bL^GUTQRS,I* 
F4L8I&  lMPRMipN>|BMri;,  J»2. 

Libel. 


>i 


PtEADlNQ.         72T 

Practice. 
Replbvih. 
Trbspass. 

1.  Where,  in  replara,  bx,Uikmz 
the  plaintiff's  cow,  tbe  defend- 
ant avowed,  that  he  being  seis- 
ed of  a  messuage,  to  w  hicn  com^ 
moo  of  pasture  was  apmnrte- 
nant,  distnuned  the  eara  cow, 
damage fieasani  ;  and  the  plain- 
tiff pkadedin  bar,  thai  there 
was  a  custom  that  a  person  seis- 

.  edinfeeofthensesstt^remight 
demise  the  tight  of  cemraon  of 
pasture,  independently  of  the 
actual  oecufiaAionof  such  mes- 
suage; and  tb^t  there  Jiad  been 
a  demise  according  to  the  cus- 
tom/  Heldf  that  such  plea 

was  bad  on  general  demunrer, 
as  the  nature  of  the  custom 
should  be  set  out  wiih  pre- 
oisien  and  certainty,  and  that  it 
should  appear  on  tbe  face  of 
the  plea,  whether  the  demise 
was^ydeeifornot)  enditseems 
that  a  custom  to  demise  such 
right  by  parol  caMw^t  be  sup- 
ported, as  it  ia  in  Iha  nature 
of  an  incorporeal  hereditament, 
which  cannot  be  demised  with- 
out deed.  LfUkbwry  "9*  Arnold^ 
E.  4  G.  4.  72 

2.  Where,  in  en  acti^  on  the  case, 
against  attornies  for  negli- 
gence, the  declaration  stated, 
that  the  plaintiff  bad  employ- 
ed them  to  conduct  an  action 
of  ejectment  against  bis  then 
tenant,  for  the  recovery  of 
premises  forfeited  ix>  him,  by 
the  tenarit's  breach  of  eoveaant 
to  rep^ ;  and  that  afterwards, 
when  the  cause  came  on  for 
trial,  it  was  lefected  to  an  ar- 
bitrator,  who  was  to  decide 
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I. 


I..  • 


what  repairs  were  necessary  to 
be  done,  and  the  costs  of  the 
cause  were  to  abide  the  event 
of  the  award ;  that  the  arbitra* 
tor  was  afterwards  ready  to  pro- 
ceed withthereference,Dutthat 
the  defendants  neglected  to  at- 
tend him,  whereby  the  plain- 
tiff was  oblififed  to  pay  the  de* 
fendaut60/.  for  his  costs^ncur- 
red  in  the  action  of  ejectmeuty 
which  the  tenant  would  other- 
wise have  been  obli^^ed  to  pay^ 
and  that  he  sold  the  premises 
for  much  less,  to  wii,  MX)/.  less 
than  he  otherwise  would  have 
done:^^  ffeldf  that  the  declara- 
tion was   not  bad  in  arrest  of 
judgment,  although  it  was  ob- 
jected that  it  was  not  alleged 
thiit  the  plaintiff  had  sustained 
any  actual  loss,  or  that  the  ar- 
bitrator  would  have  decided 
that  repairs  were  necessary,  or 
ibhi  he  would  have  awarded  in 
fiivoUr  of  the  plaintiff,  in  case 
the  reference   had    been  pro- 
ceeded with.    Swahnell  v.  £/. 
Kg,  MHO.  A.  S40 

PLEDGES. 

$^  RgPIJEVIN  fiOND,  1. 


POLICY, 
Ste  Insvrancb. 

POSTEA. 
iftfeEimoa,  I. 

PRACTIce,3. 

POWER  OF  ATTORNEY, 
lifee  Attachment,  1. 

I 

PRACTICE. 

f^ee  Aqati^mbet^ 
ArriDAvir. 


■t » 


auendmbnt.     . 
Arrest. 

AXTACHIiENT 

Attorney. 
Award. 
.   Baii. 
Bail  Bond» 
Bankrupt,  2. 
Baeon  and  Fbme.^ 
Cpsys. 

Damages*      ;     .    .       » 
Ejectment,  1. 

Error. 

Insolvent  Debtor,  ,. 

Interest  of  Monj^y. 

New  Trial. 

Prisoner. 

Scire  Facias. 

Sheriff.  ,   ^ 

Stamps.  f.  » 

Warden  of  the  FLBETrf, 

1.  If  a  rule  of  this  Court  has  been 
drawn  up  iaimFovidei|tljf».Qrl)y 
mistake  of  dse  officer,  k  ipay 
be  discharged  on  terms*  Mfit^ks 
V,  Westonr^iAG.A,  P^gf,S7 

2.  Whens  the  de^ndant,  ktkVmg 
appi led    for    a  judge^s. .  ivder 

to  stay  orppe^dittgs  W^piy- 
ment  of  aebt  and  cea<f^»giilve 
an  undeilaking  to  p^  4MWal» 
or  before  a  given  dayt  on  which 
the  order  was  granted^  aRdtAhe 
costs  were  dfterwards  ^  tMird^ 
but  the  defendant  refused  i  to 
pay  :^  Held,  that  cbe  plsiigiff 
could  not  compel  tbetMrnd- 
ant  to  makeaiM^  payiBtBltiBl- 
though  the  undertaking  tcfdo 
so  was  made  'befove  Ihe  miefi 
as  the  latter  was  coodilJoQtil  in 
terras;  and  lbat4f  ft  w^te«ot 
complied  with,  tlia  pJ|aiMliff 
Bvgnt  proceedjn  tbratlimiasif 
no  «uch  •order'  |iiid.4ieesi  tn«de« 
Hamman  «•  Baekrfk^^  Ai4. 

102 


8.Jodgmeht  is  not  findl  by  the 
Protbonotary's  markinfif  the 
postea  on  the  record ;  but  on 
his  completing  the  taxation  6f 
costs  by  inserting  their  amount 
in  the  allocatur.  Butler  v. 
Bulkeley,  E.AG.i.  Page  104 
4.  The  Court  refused  to  stay  pro- 
ceedings in  an  action  of  troyer, 
on  an  affidavit  by  the  defend- 
ant that  the  plaintiflT^s  cause 
of  action  did  not  amount  to 
forty  sliillingSy  the  amount  of 
the  value  of  the  article  sought 
to  be  recovered  by  such  action 
.  being  mere  matter  of  calcula* 
tion,  to  be  ascertained  by  a  ju- 
ry.   Lowe  F.  Louse ^  T.  4  G.  4. 

220 
6.  Where  an  attorney  had  omit- 
ted to, pay  his  termage  fees  to 
the  clerk  of  the  warrants,  in 
"^   eondpliaiice  with -the  rule  of 
Court  E.  T.  81  Geo.«.— flfe/rf, 
.  thalthel&tteroficerwasjustifi- 
'  ed  in  ndt  allowing  a  warrant  of 
attorney  in  passing  a  fine  to  be 
tiled,  until  the  arrearages  of 
each  fees  were  paid.    Blaek^ 
*  houme^  plaintiff;  Brown ^  de* 
forcimt.  T.  4  6.  4.  229 

fl**Wh0re0  declaratien  on  two  bills 
•^  of  exchange  contained  a  count 
t^  •aob,  as  well  as  all  (he  mo- 
y^^t/^  counts,  and  a  count  for  in- 
ttrestt    the  Court  refused  to 
.  mxtht  ont  the  latter,  as  being 
'  unnecessary    or    superfluous. 
TMmeew.  Anecombe^  T.  4  O. 
14.  243 

7*  The  Couf t  will  not  allow  the 
affixing  a  notice  of  declaration 
:  so  the  Prothonotary's  office,  to 
'  lM-*g!pod  service,  although  it 
.  -mm  aworn  that  Ibe  defendant 
.  .bad  fw>  fixed  ptnde  of  residence, 
4Dtt  that  tlie  plaintiff  did  not 


PEACTICE. 


729 


know    where    to    find    him. 
Kemp  V.  Powell,  T.  4  G.  4. 

Page  273 

8.  Where  a  bill  was  filed  against 
three  attornies  ^partners)  ;for 
negligence,  in  which  they  were 
rightly  named,  but  in  entering 
the  finding  of  the  j  ury  op  the  pos- 
tsa^  part  of  the  Christian  name  of 
one  of  them  was  omitted,  and 
the  judgment  was»  that  "  the 
plaintiff  do  recover  against  the 
said  defendants  r  —'Held,  that 
such  omission  was  no  ground 
of  error.  May  v.  Ptofe,  T.  4 
G.4.^  297 

9.  Wh^re  the  plaintiff  declared  in 
trespass  that  the  defendant  broke 
and  entered  his  close,  and  broke 
open  the  gates  thereof,  and^lso 
broke  and  entered  his  house, 
and  there  seized  and  took  .di- 
vers of  the  plaintiff's  goods  and 
chattels,  to  wit^  one  hundred 
articles  of  furniture,   and  one 
hundred  articles  of  wearing  ap- 
parel, without  describing  tbeir 
nature  or  quality,  and  the  de* 
fendant  being  under  a  Jud|^e*8 
order  to    plead  issuably,  de* 
murred  generally  to  the  whole 
declaration;    and  the  plaintiff 
signed  judgment  as  for  want  of 
a  plea,  the  court  ordered  it  to 
be  set  aside  with  costs,  as  the 
demurrer  went  to. the  substance 
of  the  declaration,  the  goods 
taken  having  been  insufficient- 
ly described  therein.    Holmes 
V.  Hodgson^  M.  4  G.  4.         379 

10.  Where  a  Judge  at  Chambers 
refused  to  allow  iatarett  lOn  a 
judgment  for.  damages,  in  an 
action  of  assumpsit  on  a  special 
agreement  for  the  purchase  of 
timber  at  a  certain  rate  per.  load^ 
on  the  ground  that  the  qrigmat 


nAcnci* 


4eM  w^otiM  1100  oiiry  interest, 
asrt  a  JCodflt^s  4irder  WM  acoord- 
Higly  nade  for  staying  the  pro* 
oaaainf^  in  th^  ac^oa  on  tkt 
jmi^wZt^  oo  paytiNiit  of  Ibe 

*  8001  nfotff^teA  wiA  coals :  the 
'    Gounvefaaed  todhchargesach 

<aiimv  ibeplaJiiCiinMivifig  aftier- 

*  warda  Mftiplidl  wMl  the  tefms 
of  tt^  kff  aoeapting  socb  sum 
and  emUk  metier  v.  SiO04ld, 
•lf.40.4.  Page  412 

tl .  If  a  defendaal  be  ondar  terms 
of  pleading  issuaMy,  be  cannot 
asaigtf  spetiat  eauses  of  demur- 
ver,  ahhougb  the  cause!  assign- 

•  ad  are-  matters  of  sabstance,  and 
of  arbicb  he  nnglU  bave  araied 
binnetf  ander  a  general  de- 
mvrrefi.  MHeke  v.  Dymoke^ 
M.4G.A.  427 

111.  Where  the  plaintiff  obtained 
judganentagainaltlM  dafendant 
itt  180^  which  ivas  satisfietl  in 
ISOfp^and  the  plaintiffdied  intes- 
ts«e  in  ^SSb^TbeCenrt  would 
ftotaMoar  aatisfiictioif  to  be  en- 
tered tm  tba-  roHt  on  an  attdar it 
of  fhedefimdaoli^Baf tamer,  that 

'  I  lie  plaiBliff  bad  reoeired  ivom 
the  dc<eildaaf  a  certain  sum  in 
f alt  sa<aifa«rion  of  faia  demand, 

>  itappaaRagtbatadaiinistration 

'  kacr  iiat  bmi  takea  ant  to  the 
phiatiff^a  atifeeta.  Speaeikr. 
SiMde,H.l6f&0.4.  461 

Ui  Tba  Court  will  net  rescind  or 
•  ael  aside  a  role,  ooa  saggasilon, 
Ibiit  at  tbe-  time  a#  discussion, 
the  patties  amitted  to  ataite  the 
clause  eS  a  partieahir  statute 
toaouusel,  wbieh  tiiight  have 

v  aflfected  the  judgment  or  deci- 

•aion  of  the  Court,  a»  such 
douse  shonld'hafu  bsuo  pre- 
seutecV  to  their  uolice  at  'the 


lioie  till*  rute  was  discussed. 
DHhtm&re  v.  Co^pott^  J7.  4  4 
ft  C».<.  JFapeiSSi 

14.  Affidavits  which  were  regUiiv 
ed  by  an  enlarged  rule  to  be  fifed 
a  week  before  the  commen'ce- 
meat  of  the  ferm,  aiav,  under 
eirt?uifisfances,be  tNed  by  leave 
ef  the  court,  alfbough  they  w^ere 

'  aot  filed  within  tbetihiespe<!ifi- 
eA  in  such  ntile.  HMm^  t. 
Amften,ff.48i&O.L  $23 
And  see  Cleesby  v.  Peeie^  {MM,  «• 

15.  Where  a  mf^ndant,  whose 
name  was  J&hn  Tkirtnas^  bad 

*  been  arrested  by  tbe  natne  of 
James  TKomof,  ami  in|fned 
a  bail  bond  wMr    tbe  %7tfals 

J.  T: JEfe/rf,  that  such  sigua- 

tute  was  no  wafref  of  Atelfre- 
gularity  in  tbi^  #t^t,  and^^he 
Court  ordered  fbe  bail  boild  to 
be  set  aside.  Colei  r.  Gwtn.H. 
4flt6d.4.  526 

le.  Where  tbe  pl^mtifr  ^iMhed 
a  rale  for  ti  nenv  trials  boft  tifeg. 
lected  to  catty  tbef  cHil^  down 
for  ntore  than  four  terms,  tbe 
Court  would  not  discbarge  the 
nrie  on  motion,  unles  a  term's 
notice  of  sucb  motion  barf  been 
previously  fAw^  SlpiM  < 
JUeek,H.4hh.e.4.       679 

17.  The  Court  tilfowed  sef«leral 
avowries  in  repelviv  tcbe 
amended,  by  alteriae  Vbe  aame 
and  ^kscriptjou  of  roe  iocua  t« 

C^i  and  stating  the  bdiriia  j^  to 
ve  been  for  a  year  instead 
of  half  a  year,  anti  dsa*  by 
addinr  new  avi^rries  vary- 
ina'  the  amount  of  the  went, 
altnougbisaue  bad  been- joined 
and  notice 'of  triil  givM  and 
aounm^nUnMled',  and  tn6f»tban 
'  t#o  terns' *had*elapBM  .'paevi- 
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ouslj  to  Ae  application  for  the 
.^  aroetidnient.    Prior  t.  Buekm 
ingkam  (DuAe)^  E.  4  fc  5  6. 
4.  Pa«  564 

t&li)  an  action  against  uiede- 
femiant  as  acceptor  of  a  bill  of 
exchaiifipe,  tho  Court  will  not 
. ,  conipei  ih^ptaintiff  to  depoait  it 
.   in  toe  lianQ9  of  the  Prolhono- 
,  tar^y  to  enable  the  defendant 
to  tnsptct  it, in  order toaacer- 
.<   tain  whether  bia  signature  io  it 
bad  beenforged.     HitHard  v. 
•Vmt/A,  A4&6  6.4.         666 
19»  Where^inan  actio»against  tbe 
.  .  deleiKlaat  as  aoceplor  of  »  bill 
of  exchange,  be  pleaded  a  plea 
.•.of  judffineiit  recovered  for  the 
sanic  debty  •  the  Qourt  refused 
to  act  it  aside,  as  being  a  sham 
.plea^  or  permit  tbe  plaintiff  to  l 
.    aigo  j  udgmenty  alibouff  b  it  .was 
'  aarorn  that  tbe  defendant  bad 
•'  admitted  tbe  debt  and  Bade  re- 
.    pealed  promises  to  tbe  plainiiff 
.   to  {My,'  after  be  bad  bee»  serv- 
r.^ed  with  process  in  tbe  action. 
"  Komo  V.  Oorfiferer,  J£  4  GL  4. 

487 
PRISONER. 
See  Ihsolveht  I>BBToa« 

I.Ob  a  motion  for  tbe  disc^harge 

-'.'   of  a  prisoner  under  tbe  statute 

'    48  Geo.  9,  c.  1S9,  s.  I,  the  Court 

required  the  record  to  be  exa- 

.    nsin«d  b^  die  officer  (tbe  gaol- 

.    er's  certificate  not  bebig  pro- 

*  dM^j^tooscertainwhetSerthe 

judgnMVt  bad  been  entered  up 

for  a  less  sum  than  iXH.f  and 

wiiethcr  thedefendant  bad  laia 

IB  prison  twelve    months  by 

.    wfat  oe  of  such  jttdgment.^  The 

'    afidavit  of  tbe  defendant  as  to 

1'  these  facta  Is  not  sufficient, 

'  •  atifl  tbe  rtde  nisi  can*  only  be 


glanted  in  the  first  instance. 
Findon  v»  Horton^  E.  4  6.  4. 

Po^e  80 

2»  Tbe  Court  has  no  jurisdiction 
to  bring  up  a  defeunant  in  cus- 
tody on  a  criminal  charge,  in 
order  to  discharge  bim  as  to 
a  ciril  suit,  on  the  ground  of 
tbe  plaintiff's  not  having  pro- 
ceeded  to  charge  bim  in  execu- 
tion in  due  time;  as  tbe  Court 
cannot  change  the  costod/i  and 
recommit  a  defendant  upon  tbe 
criminal  matter.  It  is  other* 
wise  in  tbe  King's  Bench,  as  a 
kaheik9  eerpue  may  be  sued 
out  on  the  crown  side  of  that 
Court.  Freeman  v.  Weston, 
E.4G.4.  81 

3;^  The  Court  will  not  discharge  a 
defendant  out  of  custody  in  ex- 
ecution at  the  suit  of  a  plaintiff, 
although  tbe  application  iras 
not  made  until  eighteen  months 
after  tbe  deatb  of  the  lattery  it 
appearing  that  bn  Ittid  appoint- 
ed executors  who  wtte  atill 
aliTo,  and  had  not  assented  to 
the  discbarge*  Sem^mi  v. 
.  OauldsmUh^  E.  4  6.  4.       145 

4.  The  clerk  of  the  papers  in  the 
Fleei  prison  is  entitled  to  a  fee 
of  2«»  hd.  on  every  action  from 
which  a  prisoner  is  discharged, 
and  which  is  payable  under 
the  rule  of  Court  hosier  and 
Trinity  Terms,  1727:  and  the 
Court  refused  to  order  the 
Warden  to  return  a  sum  taken 
by  bioi  on  the  discbarge  of  a 

S'isoneronaccou^lofsacb  fees. 
ochfori^  EMjfe^rt^kE.  4  6. 4. 

157 

5.  Where,  on  a  prisoner's  being 
brought  up  to  be  discharged 
under  tbe  Lords^  Act,  it  ap- 


Cnred,  Aat  a  coiooiiaBioii  of 
nkruptcy  bad  been  issued 
against  bimsincebis  arrest  and 
impriaonment,  and  tbat  be  bad 
not  passed  bis  final  examina- 
tion, the  Court  ordered  bim  to 
be  remanded  until  sucb  exami- 
nation bad  taken  place;  aud^ 
on  being  afterH'ards  broiigbt 
up,  and  it  appearing  that  he 
bad  passed  it  to  the  satisfac- 
tion of  the  oomniissioners,  and 
tbat  a  commission  bad  been 
awarded  accordingly,  be  was 
ordered  to  be  discharged  on 
inserting  an  assignment  in  bis 
schedule  to  the  plaintiff  of  all 
bis  estate,  title,  and  interest  in 
the  property  therein  mentioned, 
subject  to  the  commission,  and 
'  the  payment  or  satisfaction  of 
•  bis  uebts  under  it.  Nunney  v. 
Hall,  M.AG.4f.  423 

.  PROCEEDINGS,  WHERE 
STAYED. 

Set  Pkacticb,  4. 
PROMISSORY  NOTE. 

Ste  LlinTATIOIIS,STATOTBOr,1. 

PROTHONOTARY. 

See  Attachment,  2. 
Practice,  3. 

PROVISIONAL  ASSIGNEE. 
See  Insolveht  Debtor,  1. 

RECOGNIZANCE. 

^«e  AMfiUDMBHT,  I. 

EECOVERY. 

1.  A  recovery  may  pass,  altboogh 
the  words,  «  their  attornie^'' 


were  omitted  in  tbe  warrant  of 
attorney  giren  by  two  vondices. 
Ward^  demandant;  Aldenaf^ 
tenant;  WiUon^  voucbee,  JR 
4G.4  Pagehl 

2.  Wbere  two  of  the  conjmission- 
ers,  named  in  the  dedimtUi^^i. 
before  wbom  tbe  acknowledge 
ment  was  taken,  were  tbe  at- 
tornies  for  the  vouchees,  the 
Court  would  not  allow  the  re- 
covery to  pass.  Cannopf  de- 
mandant; Lennard^tenant;  JU 
der,  vouchee.  T.  4  G.  4      274 

3«  Tbe  exemplification  of  a  reco« 
very,  may  be  amended  by 
transposing  the  words,  •*  an 
inbound  common,'*  from  a  f ite 
wbere  they  had  been  inadvert- 
ently inserted,  to  their  appro- 
priate place,  they  having  lio 
m.eaning  without  such  trans^ 
sition,  80  as  to  effectuate  tbe  in« 
tention  o£  tbe  parties*  fFiUUm 
^orcl,  plaintiff;  Fairiank^  ten* 
ant ;  Gill,  vouchee,!:  4G.L  824 

4  When  in.the  warrant  ofattome^, 
the  words,  *'  to  gain  or  lose  m 
a  plea  of  tretpass^'*  were  in* 
sorted  by  mistake,  instead  of  the 
nsual  words  **  to  eain  or  lose 
in  a  plea  of  land/*  tbe  Court 
permitted  the  recovery  to  pMS* 
as  tbe  word  tre$pas$  might  be 
rejected  as  surplusage.  PaU 
mer,  plaintiff;  Meredith,  ten- 
ant; JEggington,  vouchee,  M. 
4G.4.  8» 

6.  Where  in  a  deed  to  lead  the 
uses,  tbe  premises  were  de- 
scribed as  a  farm,  in  the  ^rish 
ofX.,  late  in  the  occupatioa  of 
J.  //•,  and  it  was  afterwards 
discovered  tbat  part  of  the  farm 
was  situate  in  the  parish  of  if«f 
which  was  not  mentioned  in 
the  deed ;  tbe  Court  refuwMTta 


REPLEVIN. 


REPLEVrN  BOND. 


allow  the  recovery  to  be  amend- 
edy  by  describing  the  farm  as 
being  sitaate  in  both  parishes, 
although  it  was  sworn  that  the 
whole  of  the  farm  was  in  the 
occupation  of  «7.  J7.«  and  was 
intended  to  pass,  and  that  the 
premises  bad  been  since  en- 
joyed consistently  with  the 
deed.  EUwi,  (Lord),  vouchee, 
tt4&5  G.4.  Page&20 

6.  A  recovery  may  be  amended 
by  inserting4be  words,  "the  ad- 
vowson  o^''  before  those  of 
"  die  rectory  of  the  church  of 
H.**  on  an  affidavit  stating  that 
there  had  been  no  vacancy 
since  the  rectory  was  suffered, 
and  that  the  church  was  then 
full.CAam6er5,plaintiff*;  Blake^ 
tenant;  liumpfylde^  vouchee, 
H.  4  &  5  G.  A.  586 

;  RENT. 

'$€€  Bankrupt,  1. 

DfSTRBsS,  3. 

REPLEVIN. 

See  Distress,  3. 
h-  ..    Witness,  I. 

!•'  Where,  in  replcvini  for  taking 

\\\^  pbint]ff*'s  cow,  the  defend- 

[  anf    avowed,    that    he    betnor 

'seised  of  a  messuage,  to  which 

^  common  of  pasture    was  ap- 

'purtenant,  distrained  the  said 

co^,  damage  feasant ;  nod  the 

plaintiff^  pfcadeJ  in   bar,,  that 

^  there  was  a  custbai  that  a  person 

Incised  in  fee  of  the  messuage, 

might  demise  the  right  of  com- 

inon  of  pasture,  inoependently 

'of  tile  actual  possession  of  such 

'  inessunge;  and  that  there  had 

rot,  VIII. 


been  a    demise  according \(o 
(he  custom  :^.^eld,  that  such 
plea  was  bad  on  general  de« 
murrer^  as  the  nature  of  the 
custom  should  be  set  ont  with 
precision    and  certainty,    and 
that  it  should  appear  on  the 
face  of  the  nlea»  whether  the  de- 
mise was  oy  deed  or  not ;  and 
it  seems  that  a  custom  to  dcntise 
such  right  by  parol  cannot  be 
supported;  as  it  is  in  the  na- 
ture of  an  incorporeal  heredita- 
ment, which  cannot  be  demised 
.without   deed.     Lathbury   v. 
Arnold,  E.  4  G.  A\      Page  72 
2.  The    Court   aHowed    sevefral 
avowries   in    replevin    to    be 
amended,  by  alterino^  the  name 
and  description  of  the  locus  in 
quo,  and  stating  the  holding 
to  have  been  for  a  year,  instead 
of  half  a  year,  and  also  by  add- 
ing  new  avowries,  .varyingjhe 
amount  of  the  rent;  although 
issue  had  been  joined,  and  no- 
tice of  trial  given  und  counter- 
manded, and  more  than  two 
terms  had  elapsed  pinevidlisly 
to    the    application    for    tb» 
ainendment.      Prior  v.  Buck^ 
irighamf {Duke\  Jf.AkbO. 
4.  584 

A 

REPLEVIN  BOND. 

■ 

1.  Where  an  avowant  iu  replevin 
obtained  a  verdict  against  the 
sheriff*  for  having  taken  insuffi- 
cient pledges  on  a  replevin 
bond,  which  had  been  taken 
by  his  replevm  cleric,  against 
whom  he  brought  an  action 
for  negligence,  and  the  attest- 
ing witnesses  to  the  bond 
proved  that  the  sureties  .did 

B  BB 
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not  reside  within  the  bailiwick 
of  the  sherifiy  and  tliat  one  of 
tliem  occupied  n  farm  well 
stocked  at  the  time  the  houd 
was  executed  ;^-  Held,  that 
such  clerk  was  not  answerable, 
as  it  was  not  incumbent  on 
bim  to  make  personal  enquiries 
as  to  the  responsibility  of  the 
sureties;  if  they  are  apparently 
responsible^  it  is  sufficient;  and 
it  seems  that  when  thev  reside 
out  of  the  bailiwick  of  the  slier, 
iff,  by  whom  the  bond  is  taken, 
it  is  necessary  to  search  the 
sheriflT's  office  where  they  do 
reside,  in  order  to  ascertain 
whether  any  process  had  been 
sued  out  against  them  before 
the  bond  is  taken.  Sutton  v. 
Waite,  E.  4  G.  4.        Page  27 

REPLICATION. 
See  Falsb  iMPRisoNMENr. 

RETURN  OF  WRIT. 
See  Sheriff,  4. 

REVERSIONER. 
Sec  Witness,  2. 

RIGHT,  WRIT  OF. 

See  A.MBNDMENT,  2. 

RULE  OF  COURT. 

See  Attachment,  6,  6. 
Practiob,  1, 13. 

SALE, 
^tf  Ship,  2, 3. 

SATISFACTION. 

5cc  Practice,  12. 


SHAM  PLEA. 

SCHOOLMASTER. 

1  •  The  visitors  and  feoffees  of  a  free 
grammar  school,  who  had  dis- 
missed the  schoolmaster  for 
misconduct  or  breach  of  the 
regulations  pf  the  deed  of  en- 
dowment, cannot  maiDtatn 
ejectment  to  recover  the  pos- 
session of  the  schooI4ioase,  un- 
less they  hsul  determined  the 
master's  interest  therein,  by 
summoning  him  to  appear  be- 
fore them,  previously  to  his 
dismissal,  in  order  that  he 
might  be  heard  tn  answer  to 
any  charges  that  might  be 
brought  against  him,  and  on 
which  such  dismissal  might  be 
founded.  Doe  d.Thanet  {Earl) 

V.  Gartham,  M.  4  6. 4. 

Page  368 

SCIRE  FACIAS. 

I. Where  two  writs  of  *ctre/aciiw 
had  been  sued  out  against  ibe 
defendants,  on  a  recognizance 
of  bail,  and  to  which  two  mbiU 
were  returned,  on  which  judg- 
ment was  signed  and  exe- 
cution issued;  the  Court  re- 
fused to  set  aside  such  judg- 
ment and  executioo,  on  loe 
ground  that  the  bail  had  no 
notice  of  the  writs  of  uiffte 
facias  havinj^f  issued,  although 
they  lived  in  the  connty  of 
Middlesex;  as  by  their  enter- 
ing into  a  recognizance,  they 
made  themselves  personally 
liable,  and  it  was  their  duty  to 
watch  the  proceedings  in  the 
sheriff's  office.  Smiih  v. 
Crane,  E.  4  &  4.  8 

SHAM  PLEA. 
See  Practicb,  19. 


SriERIFE, 
SHERIFF. 

See  Arrbot,  2. 
Bail,  L 
Evidence,  2. 
Rbplbvik  Bond. 

I  Where,  in  a  joint  cause  of  ac« 
tion  against  two  defendants, 
the  sheriff  was  served  with  two 
different  rules  to  bring  in  the 

tiodies: Heldf  that  two  writs 

of  attachment  should  be  issued 
against  the  sheriff,  on  his  non- 
compliance with  such  rules. 
Constable  v,  Bristow^  li,  4 
G.  4.  Page  162 

it.  Where  a  sheriff  levies  for  ar- 
rears of  taxes  under  the  statute 
48  Geo.  3,  c«  141,  No.  5,  Rule 
2,  he  is  not  entitled  to  a  month's 
notice,  previously  to  an  action 
being  commenced  against  him 
for  an  irregularity  in  the  levy, 
there  being  no  clause  in  that 
act  requiring  such  notice. 
Copland  v.Powellf  M.AGA. 

400 

S.  Where  the  sheriff  under  a  writ 
of  A.  fa.  levied  and  sold  a  ves- 
ttel,  the  joint  property  of  two 
defendants,  and  after  satisfy- 
ing the  plaintiff  his  demand 
and  expenses  of  the  levy^'a  sur- 
plus remained  in  hishands,  and 
the  defendants  disputing  their 
interests  in  tite  vessel,  the  sher- 
iff refused  to  pay  over  such  sur- 
pluSy  unless  the  one  to  whom  it 
was  paid  would  indemnify  him 
against  the  claims  of  the  other, 
which  they  both  refused  to  do; 
the  Court  would  not  interfere, 
nor  allow  the  sheriff  to  pay  the 
money  into  Court,  to  remain 
there,  until  an  indemnity  was 
given,  to  the  satisfaction  of  the 


SHIP  AND  SHIPPING.  857 

Prothonotary.  Hartley  v. 
Stead, H. AkbG. A  Page tm 
4.  Where  a  writ  was  returnable 
on  the  morrow  of  All  Souls, 
viz.  on  the  3d  November,  and 
the  defendant  surrendered  him- 
self to  the  sheriff's  oflicer  on 
that  day,  and  went  to  prisou 
on  the  SfA,  and  the  sheriff 
having  been  ruled  to  bring  in 
the  body,  returned  that  he 
had  taken  the  defendant, 
whose  body  he  then  had  ready, 
and  an  attachment  was  after- 
wards issued  against  the  sher- 
iff for  not  bringing  it  in;  the 
Court  set  asid^  the  attachment 
on  the  payment  of  all  cost^  as 
between  attorney  and  client, 
and  allowed  the  return  to  be 
amended  according  to  the  fact. 
Rex  y.  fFiUs,  (Sheriff),  H. 
4  &  5  G.  4.  618 

SHERIFFS  OFFICER. 
See  AnaxsT,  2. 

SHIP  AND  SHIPPING. 

See  iNSfTRANCE. 

I.  Where  the  second  mate  of  a 
vessel  was  ordered,  with  three 
other  seamen,  to  take  the  ship's 
boat  and  convey  the  captain  on 
board,  who  had  gone  on  shore 
at  the  Mauritius,  and  on  their* 
geting  on  shore  they  refused 
to  return  with  him,  but  re- 
mained there  all  night,  and  he 
was  obliged  to  get  back  to  his 
ship  in  another  boat,  and  re- 
deem his  own  on  the  following 
morning;  when  such  mate  was 
taken  before  a  magistrate  at 
the  Mauritius  and  committed  • 
to  prison  for  a  month : — Held^ 
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.ihat.lbis  was  sacb  bq  act  of 
disoliedieocet  as  to  wanunt  the 
.  captain  to  detain  his  property 
on  board  the  vessel  by  way  of 
forfeiture;    and  consequently, 
.  that  trover  could  not  be  main- 
•  taiaed  against  the  captain  for 
such    detention.     Weatherpen 
V.  Laidler,  E.  4  6. 4.  Page  37 
2«  The  captain  of  a  ^hip  has  no 
authority  to  sell  the  cargo,  ex- 
4xipi  in  cases  of  absolute  ne- 
cessity :^^Tberefore,  where  in« 
.  digo  was  shipped  at  Calcutta 
.  •  consigned  to  JLondoti^  under  a 
bill  of  lading,  by  which  the 
damages  and  accidents  of  the 
s^as,  and  of  navigation  of  what 
kind   stiver    were    excepted, 
and  the  vessel  sustained  consi- 
derable damage  in  the  course 
of  the  voyage,  and  put  into  the 
.  Mauritius  in  a  sinking  state, 
where  the  captain  abandoned 
her,  and  placed  her  and  the 
car^o  at   the  disposal   of  the 
Vice  Admiralty   Court,   who, 
after  survey,  ordered  both  to 
be  sold;  but  it  appeared  that 
the    cargo   might    have   been 
transhipped  there,  and  forward- 
ed to  its  port  of  destination 
by  another  vessel,  and  that  his 
own  sihip  might  have  been  re- 
paired, although  at  a  consider- 
able expense: Held^  that  the 

owners  of  the  ship  were  liable 
to  the  owners  of  the  cargo,  in 
an  action  on  the  case  for  non- 
delivery thereof  at  the  place  of 
destination,  as  it  was  the  duty 
of  the  captain  either  to  have 
repaired  tlie  vessel,  or  trans- 
shipped the  cargo.  Cajtnan  v. 
,   Meabum,  K.  4  Q.  3.  127 

3,  Where  a  ship  was  so  far  injur- 


ed by  a  storm,  tbai  it  wa»  found 
on  survey,  at  a  foreign  port, 
that  the  expenses  of  repainng 
her  would  exceed  ber  origMial 
value,  and  the  captain  sold  her 
bonAfide^  and  for  the  benefit 
of  all  concerned,  and  the  pur- 
chasers     shortly      afterwards 

broke  her  op: Held^  that  tlin 

was  such  a  case  of  nrgeol  ne- 
cessity, as  to  justify  the  sale. 
Robertson  v.  Ckerke^  A  4  &  5 
6.  4.  Page  622 

4.  In  an  action  on  the  case  a^inst 
ship  owners,  to  recover  dam- 
ages sustained  by  the  loss  of 
goods  shipped  on  board  their 
vessel,  where  the  completion 
of  the  voyage  was  prevented 
by  the  improper  sale  of  the 
ship  by  the  captain  lAroad: 
..-jcTe/a,  that  the  value  of  the 
ship  was  to  be  calculated  at 
the  time  of  the  sale,  and  not  at 
the  time  of  the  conmencement 
of  the  voyage,  and  that  the 
owners  were  only  liable  for  the 
amount  of  the  freight  which 
might  have  been  earned  if  the 
vessel  had  completed  her  voy- 
age, and  not  the  amoant  of 
freight  as  calculated  on  at  the 
time  of  its  commencement. 
Cannan  v.  MeaburUf  £/.  4  &  5 
G.  4.  63S 

SOUTHWARK  COURT  OF 
REQUESTS. 

See  Costs,  3. 

STAMPS. 

See  Apprentice* 

1.  Where  the  plaintiflT,  being  in 
advance  to  the  defendant**  son, 
for  the  cost  of  part  of  a  caigo 
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;  tof  €sb,  in  which  the  latter  was 
portly  interested,  wrote  to  him, 

.  stating  that  he  bad  drawn  bills 

'  €m  him,  and  requesting  him  to 
accept  them,  and  which  were  to 
be  appropriated  for  the  repay- 
ment to  the  plaintiff;  and  the 

*  defendant's  son  was  on  the  other 
hand  to  remit  the  plaintiff  the 
proceeds  of  the  cargo,  to  meet 
the  payment  of  the  acceptances : 
and  the  son  agreed  to  the  con-* 
tents  of  that  letter,  by  a  memo- 
randum written  and  signed  by 

•  bim,  at  the  foot  thereof:  and  the 
'  defendant  afterwards,  by  a  gua- 

rantte,  written  by  bim  at  the 

back  of  the  same  letter,  agreed 

to  pay  the  plaintiff,  or  his  bank- 

'   ers,  all  sums  which  might  come 

'  to  his  hands,  agreeably  to  the 
terms  of  such  letter,  and  be  re- 
sponsible to  the  plaintiff  for  the 
proceeds  that  might  be- pro- 

-  cored  by  bis  son  for  the  cargo: 

' Heidi  in  an  action' of  cm- 

sumpnt  on  the  guarantie,  that 
one  agreement  stamp  was  sufB- 

.  cient  under  the  statute  55  Geo. 
8,  e.  184,  as  the  whole  of  the 

•  instrument  containing  the  gua- 
rantie must  be  taken  toge- 
ther, and  as  forming  part  of 
one  transaction.  Stead  v.  Lid- 
dard,  E.  4  G.  4.  2 

2.  Where  an  affidavit  to  set 
-  aside  a  judgment  of  tion^/irof 
for  irregularity,  was  entitled  as 
being  in  two  several  causes 
against  separate  defendants, 
but  written  on  one  sheet  of  pa- 
per, and  with  one  stamp  only: 

Held  to  be  insufficient.  Wor^ 

ley  V.  Rylandy  T.  4  6.  4.   238 
8b  Where  the  defendant,  as  sure- 


ty in  a  bond,  which  after  re- 
citing that  his  principals  A.B. 
and  C.  Z>.  were  bankers  at  ASiiit- 
derlandf  was  conditioned  for 
the  securing  such  sum  or  sums 
as  should  to  advanced  to  meet 
bills  of  exchange  drawn  by  A. 
B.  and  C  D.,  or  either  of 
them  on  the  plaintiffs,  Abe  ob- 
ligees), who  were  banlceri  in 
J^ndofif   under  a  penalty  of 

6000/. : Held,  that  the  bond 

having  been  given  previously 
to  the  passing  of  the  statute  48 
Geo.  3,  c.  149,  was  properly 
stamped  witha  7A  stamp,  as  be- 
ing applicable  to  the  amount  of 
the  penalty  under  th&statute  44 
Geo.  3,  c.  98.  Simson  v.  Cooke^ 
H.AScbG.4.  Page  688 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitations,  Statuteof. 

STATUTES—CITED  OH  COM- 
MENTED ON. 

Edward  1 . 

6.  c.  6.     Gloucester — Waste. 

413,447 
6.  c.  8.     County  Co|^rt.       5^2l 
13  Stat.  1,  c.  5.    (Westmimter 
2,)  Time,  Computation  of. 

271,3 
c.  34.    Dower.        355 

Henry  8. 

21.  c.  13.    Non  Residence.     421 
23.  c.  15.  s,  I.  Real  Actions.  Costs. 

148 


788  STATUTES. 

Edward  6. 
2  &  3.  c.  13.    Tithes.  Page  446 

Elizabeth. 
48.  e. «.    Costs.  450 

Jamei  1. 

4.  e.  a     Costs.  148 

21.  c.  4.    Penal  Actions.       421 

21.  c.  16.  St.  3, 7.    Limitation  of 

Actions,  182, 197, 201,  8 


CAarks  2. 

17.  c  8.    Death  of  Party—Judgf- 

ment.  635 

82  &  23.  r.  9.     Costs.  450 

29.  c.  3.    Frauds,  Statute  of. 

.    6,60,68 

^nne. 

4.  c.  16.  tf.  19.    Limitation      of 

Actions.  206 

— — — *.  4*  Double   Plead  infif. 

241 

-T- Bail  Bond.        293 

&  c.  9.  t.  35  to  39.       Appren- 
tice— Indenture — Stamp.    418 

—- -f.  43.    Stamps.       416 

9.  c.  21.    Stamps.  417 

Qeorge  J . 
7.  c.  31.    Bankrupt.    286, 542 

George  2. 

2  c.23.     Attorney.  323 

—   c.  36.    Seamen^s  Wages.  88 

4.  c.  28.    Landlord  and  Tenant 

--Rent.  17B 

6.  c.  80.  s.  7.    Bankrupt. 

291,642 


7.  c.  15.  Ship  Ofvtaers. '  643 
14.  c.  10.     London  Court  of  Re- 

questir  Act  Poge  435 

19.  c.  32.    Bankrupt.  173 

22.  c.  46.    Attorney.  323 

—   c.  47.  «.  4,  5,  6.     S)uiitvark 

Court  of  Requests.  430^  462 
32.  c.  28.    Pirisoner— Fees.  168 

George  8. 


4.  c.  33.  «.  1 .     Bankrupt — 
Member  of  Pari  ia  ment«      28 1 

16.  c.  31.  s.  1.  Registry  of  Ships. 

17.  C.26.    Annuity.       119.226 
26.  c.  GO.  s$.  10.  15.     Ship's  Re- 

gister.  420 

—  c.  86.    Shipowners.       643 
28.  c.  20.  ss.  25, 26.  Whale  Fish- 

ery — ^Time,  Computation  of. 

270 

~  c.  37.  f^;  23, 25, 26.    Ex- 
cise Rerenue  Officers.         268 

xxxi.  c.  lix.  sf.  11,  78.  Birming- 
ham Canal  Act.  24 

37.  c.  73.    Seamen's  Wages.  38 

43.  c.  99.    Property  Tax. 

401,404 

44.  c.  98.  Schedule  A. — Stamps. 

585»  601 

45.  c.  124.    Bapknipt — Member 
of  Parliament.  282 

xlvi.  c.lxxxTii.S'i^u/iivarAr  Court 
of  Requests*  432,  464 

48.  c.  123.  $.  1.  Insolvent  Debt- 
ors. '    80 

—  c.  141.    Taxes— Sheriff. 

402.  403, 407 

—  C.149.    Stamps.      595^(502 

49.  c.  121,  s.  8.    Bankrupt. 
286,  486,  487, 489,538  to  545 

61.  c.  125.     Insolrent     Pebtprs 

497 


TENDER  OF  AMENDS, 

53-  c.  102.  Insolvent  Debtor.  385 

—  c.Ul.     Annuity.     116.302 
■—  c.  159.  88.  1,  2.     Ship  Own- 
ers. 38.  41 

63.  c.  184.    (Schedule    Part  1.) 
—Stamps  6,  417.  576 

—  c.  194.  88.  14, 15.  '    Apothe- 
caries.  o\} 

George  4. 

I.e.  119.5.  16,  17,18.      Insol- 
vent Debtors.  590, 1,  4 
27.  c.  cxxiii.    Southwark  Coyrt 
of  Requests.  433,463 

STAYING  PROCEEDINGS. 
See  Practice,  4. 

STRIKING  OUT  COUNTS. 

xSffe  Practice,  6. 

SUBP(ENA. 
See  Attachment,  3. 

SURETY. 

iS^f  Annuity. 
Bankrupt,  7. 
Bond,  2. 
Replevin  Bond. 

TAXATION  OF  COSTS. 
jSe^  Attorney,  i. 

TAXES. 

See  Sheriff,  2. 

-    TENANT  FOR  LIFE. 
See  New  Trial,  4. 

TENANT  IN  COMMON. 
See  Fishery. 

TENDER  OF  AMENDS. 
See  Action  on  the  Case,  1. 


TRESPASS. 
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TIME,  COMPUTATION  OF. 
See  Limitation  of  Actions. 

TRESPASS. 

See  Costs,  2, 5. 

False  Imprisonment* 

i.  No  person  can  be  excused  of 
committing  a  trespass  unleiss  be 
can  justify  that  the  act  com- 
plained of  arose  entirely  with- 
out bis  default.  Where,  there- 
fore, in  trespass  for  an  injury 
done  to  the  plaintiff's  horse  in 
consequence  of  the  defendant's 
driving  a  gig  against  it,  it  wav 
proved  that  the  defendant  drove 
a  high-spirited  horse  unskilful- 
ly and  without  a  curb  chain,  and 
the  defendant  pleaded, /ir^^,  not 

fuilty;  and  secondly ^  that  his 
orse  took  fright  and  became 
ungovernable  in  consequence 
of  a  cart  bein?  driven  furiously 
agtiinst  it;  which  was  not  surt- 

yorted  by  evidence; — and  tne 
udge  was  of  opinion  that  the 
defendant  was  liable,  although 
he  might  not  have  been  guilty 
of  an  act  of  negligence,  or  want 
of  caution;  and  Hie  jury  fotind 
a  verdict  for  the  plaintiff. — ^Tlie 
Court  refused  to  grant  a  new  tri- 
al, which  was  moved  for  on  the 
Sound  that  it  should  have  been 
ft  to  the  jury  to  say,  whether 
under  all  the  circumstances,  the 
accident  was  unavoidable,  or  oc- 
acsioned  by  the  negligence  of 
the  defendant.  JVa/^an  v. 
Robinson,  E.  AG.  4.  63 

2.  Where  in  an  action  of  trespass 
for  an  assault  and  false  impri- 
sonment, the  declaration  con- 
tained two  counts,  and  the  de- 
fendant pleadedj^r^^  the  gene- 
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TRESPASS. 


ml  issue;  and  secondly ^thnihe 
and  one  •/.  W.  having-  justified 
as  bail  for  the  plaintiff*  m  an  ac- 
tion then  pending,  he  arrested 
the  plaint  iffy  to  render  him  in 
discnarge  of  the  recognizance, 
and  detained  him  in  custody 
until  be  bad  satisfied  the  de- 
mand for  which  the  latter  action 
was  brought,  and  the  plaintiff* 
replied  iU  injurid; and  it  ap- 

Sheared  in  evidence  that  the  de- 
endant,  in  addition  toMetaining 
the  plaintiff*  until  he  nad  satis- 
fied such  demand,  caused  him 
to  be  detained  an  hour  longer, 
and  until  he  had  given  a  secu- 
rity for  the  expenses  incurred 
by  the  defendant's   becoming 

bail : Held,  that  this  was  one 

continuing'  trespass  and  impri- 
sonuient,  and  therefore  that  the 
plaintiff*  ouglit  either  to  have 
newly  assigned  or  replied  the 
excess,  in  order  to  entitle  him  to 
recover  for  the  additional  de- 
tention or  imprisonment,  which 
was  unjustifiable  or  illegal. 
Lambert  v.  Hodgson,  T,  4  &4. 

Page  326 
3.  Where  the  plaintiff  entered  a 
public  house  after  it  had  been 
closed  for  the  night,  and  refus- 
ed to  tell  the  occupier  how  he 
obtained  admission,  on  which 
he  sent  for  a  constable  and  char- 
ged the  plaintiff*  with  felony,  on 
which  he  was  detained  in  cus* 
tody  two  days: — Held,  that  the 
occupier  was'  not  justified  in 
making  such  a  charge,  and  con- 
sequently that  to  an  action  of 
trespass  for  false  imprisonment, 
a  plea  stating  that  be  was  not 
acting  in  aid  of  a  constable,  in 
taking  the  plaintiff*  into  custo- 


TROVER. 

dy,  could  not  besupport^d;  bis 
remedy  was  by  turning  biin  oat 
of  the  bouse.  Hose  v  Wilson, 
M.^G.A.  Page9Bi 

4.  Where  the  plamtiflf  declared  ia 
trespass,  that  the  defendant 
broke  and  entered  his  close,  and 
broke  open  the  gates  thereof, 
and  also  broke  and  entered  his 
house,  and  there  seized  and  took 
divensof  the  plaintiff's  goods 
and  chattels,  to  wit,  one  bfitid« 
red  articles  of  furniture,  and  one 
hundred  articles  of  wearing  ap- 
parel, without  describing  the 
nature  or  quality;  and  the  de- 
fendant bein^  under  a>judge*s 
order  to  plead  issuably,  demur- 
red generally  to  the  whole  de- 
claration, and  the  plaintiff  sign- 
ed judgment  as  lor  want  of  a 
ilea.  The  Court  ordered  it  to 
«  set  aside  with  costs,  as  thede- 
murrer  went  to  tlie  substance  of 
the  declaration,  the  goodsi  taken 
having  been  insufl^ciently  de^ 
scribed  therein.  Holmes  v. 
Hodgson^  M.A  G,4.  379 

TROVER. 

See  EviOEnrcB,  2. 
Practice,  4. 

I.  Where  the  second  mate  of  a  ves- 
sel was  ordered,  with  other  sea- 
men, to  take  the  ship's  boat,  and 
convey  the  captain  on  board, 
who  had  gone  on  shore  at  the 
Mauritius^  and  on  their  getting 
on  shore  they  refused  to  return 
with  him,  but  remained  there 
all  night,  and  he  was  obliged 
to  get  back  to  his  ship  in  an- 
other boat,  aind  redeem  his 
own  on  the  following  morning; 
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UNNECESSARY  COUNTS. 

wbeD  sucb  amte  wan  taken  be- 
.  fore  a  magistrate  attheJIfMri- 
.  Hug  and  committed  to  priaon 

for  a  moDth : Held^  that  this 

was  such  an  act  of  disobediencey 
.    as  to  warrant  the  captain  to  de- 
.    tain  his  property  on  board  the 
.  Tessel  by  way  of  forfeiture,  and 
consequently,  that  trover  could 
not  be  maintained  against  the 
captain    for    such    detention. 
neaiherpen  r.  LtUdler,  E.  4 
G.  4.  Page  87 

2.  Where,  in  an  action  of  trover, 
the  plaintiff  claimed  under  an 
assignment  by  bill  of  sale  from 
the  sheriff,  on  an  execution  is- 
sued by  him  against  t/.  S.  who 
afterwards   became   bankrupt* 
and  the  defendants,  as  his  as- 
signees, seized  the  ^^ds  by  vir- 
tue of  the  commission,  but  did 
not  defend  the  action  as  such, 
or  were  proved  to  have  acted  in 
that  character  at  the  trial;  it 
seems  they  must  be  considered 
.    as  strangers;  and  consequently 
that  it  was  incumbent  on  the 
plaintiff  to  produce  an  examin- 
ed copy  or  the  judjprmeot  on 
which  the  writ,  of  Ju  fa.  was 
grounded,  as  well  as  the  writ 
Itself,  and  the  assignment  to 
him  from  the  sheriff.     Glasier 
r.Eve,E.iG.4.  46 

TRUSTEE. 

;$See  Auoltert. 

-   UNDERWRITER. 
See  AwARU,  2. 

UNNECESSARY  COUNTS. 

See  Practice,  6, 
you  VIII. 


WARRANTY.        741 

.    USE  AND  OCCUPATION. 

See  Distress,  3. 
Npw  Trial,  2. 

VENDOR  AND  PURCHASER. 
See  DwTRBSIs,  I. 

.     VESTRY. 

See  Abatement. 


VISITOR. 
See  Ejbotmbht,  2. 

WARDEN  OF  THE  FLEET. 

!•  The  clerk  of  the  papers  in  the 
Fleet  Prison  is  entitled  to  a  fee 
of  2s.  fid.  on  every  action  from 
which  a  prisoner  is  discharged ; 
and  which  is  payable  under  the 
rule  of  court,  Easter  andTWat* 
fy  Terms,  1727.  And  the  Court 
refused  to  order  the  warden  to 
return  a  sum  taken  by  him,  on 
the  discharge  of  a  prisoner,  on 
account  of  such  fees.  '  Rochm 
fcTt^  ex  partCf  E.  4.  G.  4. 

Page  167 

WARRANTY. 

1.  Where,  in  an  action  on  the  war- 
ranty of  a  horse,  the  plaintiff 
obtained  a  verdict,  the  Court 
will  not  grant  a  new  trial  on 
the. grounds  that  there  was  no 
known  disease  to  constitute 
such  an  unsoundness  as  that  set 
up  by  the  plaintiff;  or  that  the 
defendant  was  tnkea  by  surprise; 
c  c  c 
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ral  Mue ;  and  aecondfy^  that  he 
and  one  J.  W,  haymg- justified 
as  bail  for  the  plaintiff*  m  an  ac- 
tion then  pending,  he  arrested 
the  plaintiff*,  to  render  him  in 
discnarg«  of  the  recognizance, 
and  detained  him  in  custody 
until  he  bad  satisfied  the  de- 
mand for  which  the  hitter  action 
was  brought,  and  the  plaintiff* 
replied  de  injurid; and  it  ap- 
peared in  eTideuce  that  the  de- 
fendant, in  addition  toMetaining 
the  plaintiff*  until  he  nad  satis- 
fied such  demand,  caused  him 
to  be  detained  an  hour  longer, 
and  until  he  had  given  a  secu- 
rity for  the  expenses  incurred 
by  the  defendant's   becoming 

bail : Held,  that  this  was  one 

continuing  trespass  and  impri- 
sonment, and  therefore  that  the 
plaintiff*  ought  either  to  have 
newly  assigned  or  replied  the 
excess,  in  order  to  entitle  him  to 
recover  for  the  additional  de- 
tention or  imprisonment,  which 
was  unjustifiable  or  illegal. 
Lambert  v.  Hodgson^  T.  4  G.4. 

Page  326 
3.  Where  the  plaintiff*  entered  a 
public  house  after  it  had  been 
closed  for  the  night,  and  refus- 
ed to  tell  the  occupier  how  he 
obtained  admission,  on  which 
he  sent  for  a  constable  and  char- 
ged the  plaintiff*  with  felony,  on 
which  he  was  detained  in  cus* 
tody  two  days: — Held^  that  the 
occupier  was  not  justified  in 
makmg  such  a  charge,  and  con- 
sequently that  to  an  action  of 
trespass  for  false  imprisonment, 
a  plea  stating  that  be  was  not 
acting  in  aid  of  a  constable,  in 
taking  the  plaintiff'  into  custo- 


TROVER. 

dy,  could  not  besupported;  bis 
remedy  was  by  turning  bim  eut 
of  the  house.  Hose  v  Ift/toa, 
M.AG.A.  Page9St 

4  Where  the  plaintiflf  declared  io 
trespass,  that  the  defendant 
broke  and  entered  his  close,  and 
broke  open  the  gates  thereof, 
and  also  broke  and  entered  his 
house,  and  there  seized  and  took 
divers  of  the  plaintiff^s  goods 
and  chattels,  to  wit,  one  bund- 
red  articles  of  furniture,  and  one 
hundred  articles  of  wearing  ap- 
parel, without  desoibihg  the 
nature  or  quality;  and  the  de- 
fendant bein^  under  a  judge*s 
order  to  plead  issuably,  demur- 
red generally  to  the  whole  de^ 
claration,and  the  plaintifi'sign- 
ed  judgnient  as  lor  want  of  a 
lea.  The  Court  ordered  it  to 
e  set  aside  with  costs,  as  thede- 
murrer  went  totlie  substance  of 
the  declaration,  the  goodis  taken 
having  been  insufficiently  de^ 
scribed  therein.  Holmes  v. 
Hodgson^  M.  4  G.  4.  379 

TROVER. 

See  EviOENCE,  2. 
Practice,  4. 

1.  Where  the  second  mate  of  a  ves- 
sel was  ordered,  with  other  sea- 
men, to  take  the  ship's  boat,  and 
convey  the  captain  on  board, 
who  had  gone  on  shore  at  the 
Mauritius^^itiA  on  their  getting 
on  shore  they  refused  to  return 
with  him,  but  remained  there 
all  night,  and  he  was  obliged 
to  get  back  to  his  ship  in  an- 
other boat,  and  redeem  his 
own  on  the  following  morning; 
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UNNECESSARY  COUNTS. 

.  wbea  sucb  niate  wm  taken  be- 
.  fore  a  magistrate  attheJIfMri- 
,   Hug  and  committed  to  prieon 
,  jfor  a  month :  —  Held^  that  this 
was  such  an  act  of  disobedience, 
.    as  to  warrant  the  captain  to  de- 
,    tain  his  property  on  board  the 
-  .vessel  by  way  of  forfeiture,  and 
consequently,  that  trover  could 
not  be  maintained  against  the 
captain    for    such    detention. 
neatherpen  v,  Laidler^  E.  4 
G.  4.  Page  87 

2,  Where,  in  an  action  of  trover, 
tbe  plaintiff  claimed  under  an 
assignment  by  bill  of  sale  from 
the  sheriff,  on  an  execution  is- 
sued by  him  against  J.  &  who 
afterwards   became   bankrupt, 
and  the  defendants,  as  his  as- 
]    signees,  seized  the  ^^ds  by  vir- 
tue of  tbe  commission,  but  did 
not  defend  the  action  as  such, 
or  were  proved  to  have  acted  in 
that  character  at  the  trial ;  it 
seems  they  must  be  considered 
.    as  strangers;  and  consequently 
that  it  was  incumbent  on  the 
plaintiff  to  produce  an  examin- 
ed copy  or  the  judgment  on 
which  the  writ,  of  JL  f<u  wm 
grounded,  as  well  as  the  writ 
Itself,  and  the  assignment  to 
him  from  the  sheriff.     Glasier 
.    V.  JE?f?c.  £.  4  G.  4.  46 

TRUSTEE. 

See  Adultery. 

UNDERWRITER. 
See  Award,  2. 

UNNECESSARY  COUNTS. 
See  Practice,  6. 

VOU  VIIU 


WARRANTY.        741 
USE  AND  OCCUPATION. 

See  Distress,  3. 
N(tw  Trial,  2. 

VENDOR  AND  PURCHASER. 
See  Distress,  I. 

.     VESTRY. 
See  Abatement. 

VISITOR. 
See  EiBOTMBHT,  2. 

WARDEN  OF  THE  FLEET. 


1.  The  clerk  of  the  papers  in  the 
Fleet  ^isoD  is  entitled  to  a  fee 
of  25.  .6rf.  on  every  action  from 
which  a  prisoner  is  discharged ; 
and  which  is  payable  under  the 
rule  of  court,  Easter  andTVtnt* 
ly  Terms,  1727.  And  the  Court 
refused  to  order  the  warden  to 
return  a  sum  taken  by  him,  on 
the  discharge  of  a  prisoner,  on 
account  of  such  fees.  jRoch* 
Jhrtf  ex  partCf  E.  4.  G.  4. 

Page  167 

WARRANTY. 

1 .  Where,  in  an  action  on  the  war- 
ranty of  a  horse,  the  plaintiff 
obtained  a  verdict,  the  Court 
will  not  grant  a  new  trial  on 
ttie. grounds  that  there  was  no 
known  disease  to  constitute 
such  an  unsoundness  as  that  set 
up  by  the  plaintiff;  or  that  the 
defeudantwastukeabysinrprise; 
c  c  c 


rm 


ctttiaii»  InmI  ivfosed  to  intorm 
bini  of  tlio  oittio  or  Mtnrft  of 
Ike  WMoiinriiiOii  AiUrhmy 
V.  F^rmafmmr^  E.  4  6. 4. 

2»  VHiere  the  plaintiff  brongot  an 
action  to  leoovar  the  price  of  a 
hone  aold  under  the  followioff 
warranty:  via.  «  a  black  ffe£ 
ding,  about  6  yean  old,  has 
been  constantly  driren  in  the 
plouffh:  Warranted:'  Held, 
that  the  terms  of  such  warranty 
applied  toliio  soundness  of  the 
horse,  rather  than  to  the  nature 
ofhisemiiiyowii,  Miehardsm 
r.  Brawn,  M.  4  0.^  338 


WARRANT  OF  ATTOJINBY^ 
See  ATTQKUr*  4. 

BBCO.WRT. 


WASTB. 

!•  Where,  in  a  writ  of  waste, 
founded  on  tbe  statule  of  47A»tc- 
ce$ier,  6  Mdw.  1,  0.  a,  it  ap- 
peared that  the  defendant,  a  te- 
nant for  life,  had  cut  do^mti^es 
on  the  estate  at  three  different 
times,  the  last  o(  which  was 
more  than  four  yean  before  the 
writ  was  auea '  out ;  and  the 
plaintiff^s  witnesses  admitted 
Ihat  asvcval  of  such  trees  had 
been  felled  fer  the  benefit  of 
the  estate^  and  it  was  left  to 
the  jury  to  say  %rhether  they 
Ibouflfht  the  feUhig  of  the  trees 
hadl  beea  injurious  to  the  in- 
heritasee,  and  if  so,  (hat  Aey 
sfaouM  find  a  Terdict  for  the 
pWati^l  batiftiieyriiooldbe 


of'OpiUNi  l^tt^*  ifce^  ^iv^  tu^ 

loimprslretbeMNitH  Ibeiilbr 
lh04sf4ttdauC;  and  lte>aiy ac 
OQidwil^y  IwMii  m  l^erdiet  ibr 
tho  kMftsr  ?^«Tbe  Gowil  gfuaied 
uMui trial.  Jk^fensY.  AtriO, 
Jf.4&4.  2%fel4S 

WHAHPCNteER. 
Sea  DisTMBS, ). 

WITNESS. 
See  Apfueiiticb, 

1.  Where  in  repleviuby  A*  agpunt 
1^9  nie  issue  was,  wiietCi^r  A» 
held  under  C«  at  a  certani  an- 
nual rent  :—EkU,  that  llie  lat- 
ter was  notacoespetentwitiiesB 
toprovetbe  auioont  of  such  rent. 
Wnere,  therefore  B«  as  laudlord 
of  C,  distrained  ou  the  goods 
of  A.,  as  undep-teuant  %o  Cu. 
HeUl,  tirnt  C.  oouM  no^  pio?e 
tliat  the  ormori  tenaucy  of  A. 
had  exffireir,  and  that  be  had 
become  tenant  to  CL  at.au  in- 
crea^ecl  rent.  Uptom  r.  Curtis, 
E.  AG.  4.  52 

2*..  In  an  action  on  the  case  by  a 
rerenioner,  for  an  njury  mne 
to  his  iaheritauce,  lito  toimiil  in 
possession  is  a  competent  wit- 
nes  to  pxtme  theiiPture  and  ex* 
tent  of  the  iojury^i  as  the  verdict 
cannot  be  g^iven  in  eTideuce  d- 
ther  for  or  against  him,  and  as 
no  houofit  ODuM  result'  to  him 
from  I9S  OW0  t^tmpny  ^  and 
that  although  his  credit  m^t 

be  f4%wM,,it;v(w)4BP*4aMDy 
his  coqipeteucy.  Daddingtan 
V.  Hudson,  E.  4  G.  4.        168 


T^ 


wnrasss. 


.  Iwilb  9k$ubpom0  duee9  foota»>on 
the  M  of  Jol/t  by  whieh  he 

^  W9B  reqaired  to  mtlend  the  trial 

.  of  a  cause  in  London  on  Ae2d 
of  tbat  ittontb  u^Mold^  tiiat  as  a 
particular   day   was   inserted 

^tkereint  which  had  passed  be- 
fore  the  service,  the  Court  could 
not  interfere  by  granting  an  at- 
tachment for  the  non-compli- 
ance with  the  terms  of  the  «tii- 
pcsna;  although  it  was  tested  | 


WRIT0PSIBHT.     7IS 

.wtf^y  «B  the  last  day  of  the 
piecediiig  Terui>  and  die  Sit- 
tings did  nol  eMumenee  till  the 
day  on  which  the  mifNMia  was 
dated.  Alezmiet  v.  JMnon^ 
1£4«.4.  Page8S7 

WRIT. 

See  Sheriff. 

WRIT  OF  RIGHT, 
See  Ambndmert,  2» 
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:  :of  fiA,  in  which  the  latter  was 
,   partly  interested*  wrote  to  him, 
.  stating  that  he  bad  drawn  bills 
>  en  him,  and  requesting  him  to 
accept  tbero»  and  which  were  to 
be  appropriated  for  the  repav- 
menl  to  the  plnintiif;  and  the 
>  defendant's  son  was  on  the  other 
hand  to  remit  the  plaiotifi'thc 
proceeds  of  the  cargo,  to  meet 
'  the  pay  ment  of  I  he  acceptances : 
and  the  son  agreed  to  the  con-< 
tents  of  that  letter,  by  a  memo- 
randum written  and  signed  by 
him, at  the  foot  thereof:  and  the 
'   defendant  afterwards,  by  a  gua- 
•ranrtie,  written  by  him  at  the 
back  of  the  same  letter,  agreed 
to  pay  the  plaintiff,  or  his  bank- 
'   ers,  all  sums  which  might  come 
to  his  bands,  agreeably  to  the 
terms  of  such  letter,  and  be  re- 
sponsible to  the  plaintiff  for  the 
proceeds  that  might  bepro- 
•  cored  by  bis  son  for  the  cargo: 

.Heidi  in  an  action- of  a«- 

sumpsit  on  the  guarantie,  that 
one  agreement  stamp  was  suffi* 
.  cient  under  the  statute  56  Oeo, 
9,  c.  184,  as  the  whole  of  the 
•  instrfiment  containing  the  gua- 
rantie must  be  taken  toge- 
ther^  and  as  forming  part  of 
4)ne  transaction.  Stead  v.  Lid- 
dard,  E.A0.4.  2 

2.  Where  an    aflidaTit    to    set 
-    aside  a  judgment  of  non-pros 

for  irregularity,  was  entitled  as 
being  in  two  several  causes 
against  separate  defendants, 
but  written  on  one  sheet  of  pa- 
per, and  with  one  stamp  only: 
^JUeld  to  be  insuflScient.  Wor- 
ley  Y.  Rylandy  T.  4  G.  4.   238 

3.  Where  the  defendant,  as  sure- 


ty in  a  bond,  which  after  re- 
citing that  his  principals  A.B. 
and  C.  />.  were  bankers  iat  Snn^ 
derland^  was  conditioned  for 
the  securing  such  sum  or  sums 
as  should  l^  advanced  to  meet 
bills  of  exchange  drawn  by  A* 
B.  and  C.  !>.,  or  either  of 
them  on  the  plaintiffs,  ^tbe  ob- 
ligees), who  were  banKeri  in 
fondon^   under  a  penalty  of 

6000/. : Held,  that  the  bond 

having  been  given  previously 
to  the  passing  of  the  statute  48 
Geo.  3,  c.  149,  was  properly 
stamped  with  a  7A  stamp,  as  be- 
ing applicable  to  the  amount  of 
the  penalty  under  the  statute  44 
Geo.  3,  c.  98.  Simsonv.  Cooke^ 
H.AScbG.i.  PagebSS 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Limitations,  Statuteof. 

STATUTES—CITED  OR  COM- 
MENTED ON. 

Edward  I. 

6.  c.  5.     Gloucester — Waste. 

443,447 
6.  c.  8.     County  Coyrt.       5221 
13  Stat.  1,  c.  5.     (Westminster 
2f)  Time,  Computation  of. 

271,3 
c.  34.     Dower.        355 

Henry  8. 

21.  c.  13.     Non  Residence.     421 
23.  c.  15.  s.  I.Real  Actions.  Costs. 
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